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PREFACE. 


No  EULOGY  which  has  been  assigned  to  the  late 
Sir  George  Jessel  is  undeserved.  For  wide  learning 
and  deep  insight  his  judgments  are,  perhaps,  unsur- 
passed. They  range  over  nearly  the  whole  field 
of  equity  jurisprudence,  and  diverge  occasionally 
into  common  law  regions.  He  marshalled  previous 
decisions  with  breadth  of  thought  and  grasp  of  dis- 
tinguishing detail,  and  rapidly  swept  from  the 
books  a  mass  of  bad  law.  Upon  the  construction 
of  documents  he  was  a  very  great  authority.  He 
never  fettered  himself  with  previous  decisions 
upon  other  instruments,  except  as  a  last  resort, 
pointing  out  that  the  tendency  of  successive  cases 
is  a  drifting  further  and  further  from  their  founda- 
tion, and  to  be  refinements  upon  one  another.  His 
association  with  the  vast  alterations  effected  by 
the  Judicature  Acts  is,  moreover,  well  understood. 
It  was  the  constant  effort  of  Sir  George  Jessel  to 
make  equity  consonant  with  the  spirit  and  neces- 
sities of  the  times,  and,  avoiding  technicalities,  to 
get,  in  the  most  expeditious  and  least  expensive 
manner,    to  the  proper  result.      For    this  reason 
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lie  was  the  favourite   judge  with  solicitors,   and 
so  had  an  exceptional  variety  of    cases.     As  he 
became  a  Member  of  the  Appellate  Court  within  a 
short  time  from  his  original  appointment,  his  judg- 
ments thus  had  a  wider  scope.     The  head  of  our 
profession  (Lord  Chancellor  Selbome)  thus  recently 
spoke  of  him:    ^^A  man  of  extraordinary  mental 
gifts,  of  a  rapidity,  an  acuteness,  an  energy,  a  power 
of  doing  work  which  I  have  certainly  never  known 
surpassed,  I  think,  perhaps,  never  equalled ;  and  to 
those  qualities  he  joined  a  most  remarkable  accuracy 
of  judgment.     He  seemed  naturally  to  come  to  the 
point  at  once,  and  always,  or  almost  always,  to  hit 
the  right  nail  on  the  head."     Justice  Pearson  has 
said  of  liim :  '^  He  put  more  law  into  his  decisions 
than  almost  any  other  judge  of  whom  I  know." 
Justice  Chitty,  Mr.  H.  Davey,  Q.C.,  and  the  other 
members  of  the  Bar  who  practised  before  him,  are 
never  tired  of  testifying  to   Sir   George  JessePs 
lucidity  and  depth  of  learning.     The  writer  of  any 
modem  legal  treatise  necessarily  cites  ^'  Sir  George 
Jessel "  at  almost  every  page,  and  acknowledges  the 
services  rendered  by  him.      Therefore,   although 
ordinarily  the  judgments  of  any  special  judge  might 
be  deficient  in  general  interest  because  of  the  acci- 
dental nature  of  the  subjects  with  which  he  has  had  to 
deal,  this  is  not  so  with  those  of  Sir  George  Jessel. 
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The  writer  has  endeavoured  to  set  out  and  analyze 
the  reasons  as  given  in  all  important  cases  affecting 
principles,  and  to  refer,  in  the  notes  and  comments, 
to  useful  analogous  decisions.  He  has  preferred  to 
give  the  cases  in  order  of  date,  referring  to  the  other 
later  decisions,  and  to  make  the  Index  full,  rather 
than  to  attempt  classification  under  subjects.  A 
glance  at  the  indices  will  enable  easy  reference  to 
cognate  cases.  The  writer  has  had  to  prepare  the 
work  amidst  his  other  professional  duties;  entirely 
xmiaided,  even  in  the  revising;  in  a  remote  part  of 
the  country,  and  with  only  his  own  law  library. 
Moreover,  he  has  felt  that  the  usefulness  of  such 
a  book  depends  considerably  on  speedy  publication. 
These  circumstances  must  be  his  excuse  for  any  im- 
perfections which  may  exist.  He  is  not  without 
hope  that  the  work  may  be  useful  to  both  the  prac- 
titioner and  student. 

Attention  to  the  Addenda,  &c.  will  be  desirable. 

The  margins  leave  ample  spaces  for  annotation 

of  subsequent  decisions. 

A.  P.  P. 

NavemheTy  1883. 
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Page  2 J  line  17 — lino  to  run  tliiis  ''  prevented  t/ic  Statute  from  running  againtt  the 
persottal  estate  up  to  the  date  of  the  la»t  of  them.** 
67,  last  line,  after  "  pro  tanto,*'  add — of  a  provision  made  by  A.'s  will  for  B.,  in 
common  with  other  members  of  B/s  family  to  whom  A.  was  not  in  loco  parentis. 
174,  note  to  Flower  v.  Low  Ley  ton  Local  Board — Principle  approved  in  Holder  v. 
Mayor  of  Margate,  11  Q.  B.  D.  711 ;  52  L.  J.,  Q.  B.  711.     Notice  of  intended 
action  of   eject  me  at,  or  of  one  of   that  nature,  is  not  neccBsary.     But  if  it 
can  be  reasonably  inferred  that  the  act  complained  of  was  ^*  done  or  intended 
to  be  done  or  omitted  to  be  done  '*  under  the  powers  of  the  statute,  sect.  264 
applies.     Midland  Railway  Co.  v.    Withington  Local  Board y  62  L.  J.,  Q.  B. 
689,  and  leading  article  in  47  J.  P.  691. 
,,     176,  note  after  line  25 — Neither  is  a  solicitor  to  the  company,  in  that  character, 
a  "promoter**  liable  under  sect.   165.    Per  V.-C.  Bacon- in  JRe  Great  Wheal 
Polgooth  (Limited),  47  J.  P.  710. 
„     266,  Kearsleyy.  Philipa,  52  L.  J.— "Q.  B.**  for  Ch. ;  and  add— L.  R.,  11  Q.  B.  621. 
,,     273,  line  17  to  read  thus — against  remoteness,  and  t/iere  are  daughters,  the  husband 

and  wife  having  the  power  can  appoint  to  such  daughters  with 
,,     274,  line  14  of  Mason  v.  Harris — '*  plain tiff«**  for  plaintiff. 
,,     289,  line  3  of  Minors  v.  Battison — ** observation**  for  observations. 
„     290,  line  4  from  bottom— **  ether  **  for  either. 

„     307,  note  to  JEmmins  v.  Bradford — The  settlement  here,  therefore  (one  made  on 
the  second  marriage  of  a  widow),  was  held  to  exclude  a  child  by  her  former 
marriage.     The  language  of  settlements  on  second  marriage  should  be  so 
framed  as  to  avoid  thiH  result. 
„     312,  first  line— read  "/.  O.*'  for  T.  O. 
,,     330,  line  17 — obliterate  the  comma  after  '*  residuary,'* 
„     336,  lino  14— read  **  not  **  bona  fide. 
„     336,  Be  Goodman* s  Trusts— add  reference  to  L.  R.,  17  Ch.  Div.  266,  for  case 

on  appeal. 
,,     337. — Comment   on    ]{e    Goodman* s   Trusts.     See  Be  Andros,  Andros  v.  Andros, 
62  L.  J.,  Ch.  793,  where  Kay,  J.,  held  the  law  to  be  that  a  bequest  of  per- 
sonalty, in  an  EuglLsh  wUl,  to  the  children  of  a  foreigner,  meant  such  children 
as  were  legitimate  by  the  law  of  the  foreign  father*s  country  of  domicile  at 
the  time  of  their  birth. 
,,     412,  line  10 — '*  outer  **  doors  for  enUiV  doors. 
,,     482,  note  to  Sutton  v.   Sutton — Hunter  v.  Xockolds,  1  Mac.  &  G.  640,  661,  is 

herein  disapproved. 
,,  483,  add  note  to  Bidler  v.  Bidler,  and  read  as  part  of  the  note  of  the  case — This 
settlement  was  held  bad  as  against  creditors,  for  the  settlor,  knowing  the  cir- 
cumstances  of  R.  II.  R.,  should  have  reckoned  the  amount  guaranteed  for, 
and  then  due  from  him,  as  a  debt  in  existence  at  its  date,  but  could  not  reckon 
the  debt  from  R.  II.  R.  as  an  asset.  Therefore  the  deed  left  the  settlor  with 
insufficient  assets  to  discharge  his  then  liabilities. 
„  496,  note  to  JVard  v.  Morse — Under  the  new  Order  LXV.  rule  2,  "  Wlien 
issues  in  fact  and  law  are  raised  upon  a  claim  or  counterclaim,  the  oosts  of  the 
several  issues  respectively,  both  in  law  and  fact,  shall,  unless  otherwise 
ordered,  follow  the  event.** 

General  Index . 
tit.  Appropriation,  in  payment  what  is  not — add  reference  to  p.  398. 

Companies,  add  after  last  present  referonco^^ouble  contemporaneous  petitions, 

198,  433. 
Tower  of  Sale,  distinguished  from  a  trust  for — add  reference  to  p.  466. 
Solicitor,  lien  only  for  costs  payable  to  client— add  reference  to  p.  26u. 
Index  to  Cases. — Add  MiUs  v.  Jarvis  and  Great  Wheal  Polgooth  (Be),  and  note.     See 
*  *  Addenda  * '  for  these.  

In  Lech  mere  v.  Lloyd,  L.  R.,  18  Ch.  Div.  524,  the  M.  R.  declined  to  follow  Bracken' 
bury  v.  Gibbons,  L.  R.,  2  Ch.  D.  417;  and  in  Miles  v.  Jarvis,  52  L.  J.,  Ch.  790, 
Kay,  J.,  adopted  the  view  of  the  M.  R.  Under  a  devise  of  freeholds  to  a  wife  for 
life,  and  from  and  after  her  decease  unto  all  and  every  the  children  of  the  testator's 
son  *^  living  at  the  time  of  the  decease  of  his  (the  said  testator* s)  said  wife,  or  there- 
after to  be  bom,"  equally,  as  tenants  in  common,  the  gift  in  remainder  was 
held  to  be  an  executory  devise,  and  not  a  contingent  remainder.  True  that  there 
is  a  rule  that  a  gift  which  can  take  effect  as  a  contingent  remainder  shall  not  be 
treated  as  an  executory  devise,  but  this  gift  could  not  be  so  treated,  for  otherwise 
children  bom  after  the  death  of  the  wife  [or  in  Lechnure  v.  Lloyd,  attaining  21,  or  as 
to  females  marr}'ing,  after  the  death  oi  the  wife]  could  not  take,  whereas  the 
ob\'2owi  intention  was  that  they  should  take.  Consequently  all  the  children  of  the 
soBj  wbencrcr  bom  [or,  in  the  Lcchinere  Case,  as  above],  were  entitled  to  sharo. 
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Boatwright  v.  Boatwright. 

[43  L.  J.  B.,  Ch.  12;  L.  E.,  17  Eq.  71.] 

A  TESTATOR  owed  100/.  to  the  plaintiff  upon  a  promissory 
note.  The  testator  had  regularly  paid  the  interest  during  his 
lifetime.  By  his  will  he  devised  all  his  real  estate  to  his  wife 
during  her  widowhood,  and,  after  her  death  or  marriage,  he 
directed  his  executrix  (his  daughter)  to  sell  his  real  estate ; 
and  he  bequeathed  all  his  personal  estate  to  his  wife  for  life, 
subject  to  the  payment  of  his  debts,  funeral  and  testamentary 
expenses.  Testator  died  January  13,  1857.  Thereupon  his 
widow  took  possession  of  his  personal  estate,  which  consisted 
of  a  few  articles  of  furniture  worth  about  5/.,  and  entered 
into  possession  of  his  real  estate,  which  produced  about  24/. 
a  year.  She  also  for  some  time  paid  the  plaintiff  interest  on 
his  promissory  note,  the  last  payment  being  made  February  1, 
1864.  The  will  was  not  proved  until  September  27,  1870, 
the  testator  having  directed  his  wife  not  to  part  with  it  while 
she  lived.  Probate  was  ultimately  compelled  by  proceedings 
instituted  by  the  plaintiff,  in  the  course  of  which  the  widow 
was  imprisoned  for  contempt  in  not  having  obeyed  an  order 
to  bring  the  will  into  the  Probate  Court  to  be  proved. 

On  December  1,  1870,  the  plaintiff  filed  a  bill  for  the 
administration  of  the  real  and  personal  estate  of  the  testator. 
The  defence  was  the  Statute  of  Limitations. 

Held,  that  the  debt  was  barred  by  the  Statute  of  Limita- 
tions, and  that  the  bill  must  be  dismissed  with  costs.     For — 

1.  The  cause  of  action  accrued  in  the  testator's  lifetime, 
therefore  it  was  immaterial  whether  the  will  was 
proved  or  not. 

p.  H 


2  VTLihioy^  or  sie  o.  Jisa3-,  mjl 

2.  If  lOLjmeid  hj  ihe  lextszLt  for  life  cf  the  reel  esUte 

prerexiled  the  slatot^  from  immiisir  agamst  the  per- 
ficiiiaJ  eiSa^e*,  it  woTild  nzn  agvinsi  the  real  eetale  &mi 
tb«  date  of  the  last  pajmeot,  a&d  tliepefore  against 
tbfr  pexKmal  estate  also. 

3.  Time  being  thus  a  bar,  the  mere  fut  that  yon  oonld 

make  the  legal  personal  representatiTeapartTtoasait 
against  the  real  estate  cannot  be  materiaL  If  the  suit 
cannot  proceed  in  the  absence  of  a  personal  reprosenta- 
tive,  the  result  would  be  that,  haTing  lost  the  remedy 
against  the  personal  estate,  that  against  the  real  estate 
would  be  lost  also ;  and,  if  the  remedy  against  the  real 
estate  is  to  be  kept  alire,  that  against  the  personal 
estate  must  be  kept  alire  also.  [But  held  not  neces- 
sary to  decide  that  point  then,  as  the  M.  B.  held  that 
the  executrix  assented  to  the  payments,  and  so  pre- 
vented them  from  running  up  to  the  date  of  the  last 
of  them — ^more  than  six  years  before  bill  filed.] 

Comments. 

Tlio  ar^mont  on  the  part  of  the  plaintiff  was,  that  when  the 
HininUi  of  Limitations  does  not  begin  to  run  until  after  a  testator's 
dofitli,  it  does  not  begin  to  run  until  a  personal  representatiye  is 
itmH)inUi([. 

Ml  Williains  on  Executors  the  rule  is  thus  stated:  '*If  time 
hiiH  otioo  begun  to  run  against  a  debt  in  the  debtor's  lifetime,  it 
AooH  not  afterwards  coaso  to  run  during  the  period  which  may 
olapNii  })()tw(*on  his  death  and  the  time  at  which  a  personal 
repreNentative  is  constituted  to  him." 

In  the  above  case  the  widow  might  have  been  sued  as  executrix 
(h  Hon  tortt  or  the  proceedings  to  comi)el  probate  could  have  been 
taken  earlier.  {Webster  y,  Webster,  10  Yes.  93,  is,  as  Mr.  Fry 
{(iryueudo)  Hai<l,  really  exactly  in  point.) 

On  the  other  hand,  *'the  law  is  that,  if  the  statute  has  not 
begun  to  run  in  the  lifetime  of  an  intestate,  it  will  not  begin  to 
run  until  letters  of  administration  are  taken  out  to  his  estate." 

ThuH,  if  the  caHO  bo  one  of  principal  against  agent,  and  an 
ugeney  iH  (continuing  at  the  death  of  the  principal,  no  debt  accrues 
until  aftt^r  that  time,  nor  imtil  letters  of  administration  are  taken 
out  to  Ids  OHtate  {Burdick  v.  Garn'ck,  39  L.  J.  B.,  Ch.  369 ;  L.  E., 
ft  rh,  233,  Ai)p.). 
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Sidney  r.  Sidney. 

[43  L.  J.  E.,  Ch.  15 ;  L.  R,  17  Eq.  65.] 

A  testator,  by  his  will,  said :  '*  Whereas  there  is  due  to  me 
from  my  son  1,440/.,  or  thereabouts,  secured  by  bills,  or 
notes,  or  otherwise,  I  release  my  said  son  from  the  payment 
of  any  interest  up  to  the  time  of  my  death,  and  I  direct  that 
he  shall  have  time  for  payment  of  the  said  sum  by  paying 
one-sixth  in  every  year  next  after  my  death."  He  afterwards 
made  a  codicil,  whereby  he  confirmed  his  will. 

The  son  paid  the  debts  due  at  the  date  of  the  will,  amount- 
ing to  about  1,440/.,  and  afterwards  incurred  fresh  debts  to 
his  father  of  about  1,300/.,  which  were  due  at  the  date  of  the 
oodicil,  and  at  the  death  of  the  testator. 

Held,  that  the  legacy  was  specific ;  that  it  was  adeemed  by 
payment  of  the  debt ;  and  that  the  confirmation  of  the  will 
by  the  codicil  did  not  give  the  son  any  benefit  in  respect  of 
the  debts  then  due — t .  e.  that  he  had  not  six  years  in  which 
to  pay. 

The  M.  K.  said  the  question  was  how  far  section  24  of 
the  Wills  Act  applied  to  gifts  of  legacies  as  distinguished 
from  gifts  of  residue. 

1.  If  the  will,  in  this  case,  meant  a  specific,  then-existing 

sum,  it  was  conceded  that  the  mere  fact  of  a  codicil 
being  made  confirming  it  did  not  alter  the  nature  of 
the  gift  [and  could  not  re-create  or  restore  a  sum  or 
thing  which  was  gone]. 

2.  If,  on  the  other  hand,  this  was  a  "  class  "  gift — /.  e.  of  a 

class  of  subjects  subject  to  increase  or  diminution — it 
is  said  that  after-acquired  subjects  are  included. 

3.  The  description  here  is  very  specific ;  the  very  securities 

for  the  debts  are  mentioned,  as  in  Smallman  v.  Ooolden^ 
1  Cox,  329  (1787).  That  case  is  much  stronger,  be- 
cause the  sum  is  not,  in  it,  mentioned.  [In  that  case, 
a  testator  gave  to  his  son  "all  sum  and  sums  of  money 
due  to  me  from  him,  on  bond  or  bonds,  or  any  other 

n2 
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security."  The  son  was  indebted  to  the  testator  on  one 
bond  at  date  of  will,  and  afterwards  became  indebted 
on  another  bond.  It  was  held  that  the  latter  debt  was 
not  included  in  the  bequest.] 
'  4.  The  only  remaining  question  is.  What  effect  had  the 
codicil  ?  If  the  legacy  was  adeemed,  it  could  not  be 
argued  that  the  codicil  gave  a  new  sum  {Montague  t. 
Montague y  15  Beay.  565). 
6.  The  "  interest "  spoken  of  plainly  means  the  interest  on 
the  1,440/. ;  and,  therefore,  no  effect  can  be  given  to 
that  clause. 

Comments. 

The  eflPeot  of  the  republication  of  a  will  by  a  codicil  is,  generally 
stated,  that  the  confirmation  is  tantamount  to  a  repetition  of  the 
words  in  the  will  ( Winter  v.  Winter,  16  L.  J.  E.,  Ch.  112 ;  5  Hare, 
306 :  V.-C.  "\VigTam\  In  the  case  above  cited  the  question 
was  one  of  the  ademption  of  a  specific  legacy.  Of  course,  the 
incidents  of  such  a  legacy  remained.  The  specific  thing  was  gone. 
Had  the  legacy  been  a  general  pecuniary  legacy  the  codicil  would 
have  restored  it.  Thus,  in  Anderson  v.  Anderson,  L.  B.,  13  Eq. 
381,  a  legatee  under  a  will  was  an  attesting  witness,  so  that  the 
legacy  by  that  will  was  void ;  but,  by  a  codicil  attested  by  dis- 
interested witnesses,  confirming  the  will,  the  legacy  was  held  to 
be  revived.  Illustrating  the  ditferenco  to  which  the  Master  of  the 
Rolls  refers  as  between  class  gifts  and  specific  gifts  is  the  case  of 
Doe  d.  York  v.  Walker,  12  L.  J.  R.,  Exch.  153 ;  12  Mee.  &  W.  591, 
where  there  was  a  will,  made  before  the  "Wills  Act,  de^-ising  all 
lands  at  B. ;  a  codicil,  made  after  the  Act,  appointing  an  additional 
trustee,  and  in  other  respects  confirming  the  will.  After  the 
codicil  the  testator  purchased  other  lands  at  B.,  and  they  were 
held  to  pass  by  the  will.  8o  Wagstaffe  v.  Wagstaffe,  38  L.  J.  E., 
Ch.  528  ;  L.  R.,  8  Eq.  229,  where  after-acquired  property  was  held 
to  pass  under  a  gift  of  "any  other  property  I  may  now  possess ;" 
and  Trinder  v.  Trinder,  L.  R.,  1  Eq.  695,  where  after-acquired 
shares  were  held  to  pass  under  a  gift  of  "my  shares  in  the  Great 
Western  Railway  '*  {Sed  gu.). 

For  an  elaborate  and  adopted  dissertation  as  to  what  are  specific 
lefyacios  see  also  Bothamley  v.  Sherson  {infra). 
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Mazfleld  r.  Burton. 

[43  L.  J.  R,  Ch.  46;  L.  E.,  17  Eq.  15.] 

A.  deposited  the  deeds  of  an  estate  vdth  his  bankers,  and 
signed  a  memorandum  charging  the  estate  with  payment  of 
a  sum  due  from  him  to  them.  He  afterwards  married,  and, 
in  consideration  of  such  marriage,  he  settled  the  estates  by 
articles,  and,  shortly  after  marriage,  executed  a  settlement 
conveying  the  legal  estate  to  a  trustee.  During  the  negotia- 
tions he  told  the  lady's  solicitors  that  he  was  entitled  to  the 
estate  free  from  incumbrances,  and  that  the  deeds  were  at  his 
bank  for  safe  custody  only. 

Held,  that  the  solicitor  ought  to  have  inquired  from  the 
bankers  whether  they  had  a  charge  upon  the  property  com- 
prised in  the  deeds,  and  that,  as  he  omitted  to  do  so,  all 
persons  claiming  under  the  settlement  were  fixed  with  con- 
structive notice  of  the  charge. 

There  was  authority  that  the  obligation  of  a  purchaser  to 
investigate  a  title  applied  to  a  purchaser  by  marriage  {Jack- 
son  V.  Rowe,  4  L.  J.  R.  (0.  S.),  Ch.  118  (1826) ;  2  Sim.  &  S. 
472 ;  and  Worniahl  v.  Maitland,  35  L.  J.  R.,  Ch.  09 ;  13 
W.  R.  832  (1865). 

The  M.  R.  decided  on  the  ground  of  constructive  notice ; 
but  said  that,  as  the  memorandum  with  the  bankers  contained 
a  contract  to  convey  the  legal  estate,  he  would  not  have  held 
that  the  man  who  signed  the  contract  could  afterwards  exclude 
the  mortgagee  claiming  under  it  by  a  subsequent  conveyance 
of  the  legal  estate.  He  was  not  however  sure  that  he  would 
go  so  far  as  the  illustration  in  Sharpies  v.  AdamSy  32  Beav.  213. 

Comments. 

An  entire  omission  to  inquire  for  deeds  fixes  a  purchaser  or 
mortgagee  with  constructive  notice  of  deposit  of  tlioni  elsewhere. 
If  inquiry,  however, *be  made,  and  a  reasonable  (excuse  is  given 
for  their  absence,  the  purchaser  taking  the  legal  estate  gets  a 
good  title.  A  trustee  for  A.  cannot,  however,  by  conveying  the 
legal  estate  to  B.,  give  B.  a  better  title  than  A.  But,  as  between 
mortgagees,  the  question  is  generally  this  :  Are  the  equities  of 
the  mortgagees  equal  ?  If  so,  the  fact  that  the  legal  estate  is  in 
one  of  them  gives  that  one  the  2)reference. 

Consider  Dixon  v.  Muckhsion^  42  L.  J.  R.,  Ch.  210,  hereon; 
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L.  E.,  8  Ch.  155.  There  a  person  who  advanced  money  npon  a 
letter  amounting  to  an  equitable  charge,  accompanied  by  an 
ancient  title  deed,  and  who  was  held  to  have  honestly  given 
credit  to  the  debtor's  assertion  that  the  creditor  was  in  possession  of 
the  necessary  title  deeds,  was  held  entitled  to  priority  over  a  subse- 
quent mortgage  effected  by  deposit  of  all  the  subsequent  title 
deeds  sufficient  to  show  a  good  title  down  to  the  conveyance  to 
the  borrower.  The  authorities  as  to  the  effect  of  neglect  to 
inquire  are  there  fully  considered. 


Marler  r.  Tommas. 

[43  L.  J.  R,  Ch.  73 ;  L.  E.,  17  Eq.  8.] 

A  married  woman  executed  a  voluntary  settlement  con- 
taining a  recital  that  she  had  paid  2,000/.  to  the  trustee,  and 
declaring  trusts  of  the  sum.  As  a  fact,  she  had  not  paid, 
and  never  did  pay,  any  sum  of  money  to  the  trustee.  The 
trustee  also  executed  the  deed. 

Held,  that  neither  the  settlor  nor  the  trustee  incurred  any 
obligation  whatever  in  respect  of  the  2,000/. 

The  settlement  was  on  herself  for  life,  with  remainder  as 
she  might  appoint,  and  in  default  for  her  children,  and  if  she 
had  no  children,  for  her  next-of-kin.  The  husband  died  a 
few  days  after  the  settlement  was  made;  there  were  no 
children.  The  wife  also  dying,  the  next-of-kin  sought  to 
have  the  2,000/.  raised  out  of  her  assets. 

Held,  that  this  could  not  be  done.  The  agreement  was 
voluntary  only,  and  nothing  had  been  done  under  it. 

By  the  samo  settlement,  shares  were  settled  on  trust  for 
such  persons  as  the  wife  might  by  deed  or  vnll  appoint.  By 
a  transfer  under  her  hand  and  seal  she  transferred  the  shares 
to  herself. 

Held,  that  this  was  a  valid  appointment  by  the  wife  in  her 
own  favour  {Fletchei*  v.  Greeny  33  Beav.  426  explained). 

Comments. 

As  to  the  first  point,  evidence  having  been  admitted,  the  primd 
facie  case  arising  out  of  the  statement  in  the  deed  was  displaced. 
A  mere  recital  of  possession  of  trust  money  does  not,  unless 
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there  be  an  express  or  implied  coyenant  to  repay,  convei*t  the 
debt  into  a  specialty  debt  {Brook  v.  Harwood,  37  L.  J.  K.,  Ch. 
209 ;  L.  B.,  3  Ch.  225).  If,  however,  the  deed  contains  an  agree* 
ment  to  give  a  security,  which,  if  given,  would  be  a  specialty, 
the  debt  will  be  converted  into  a  specialty  debt  {Saunders  v. 
Jfiisome,  L.  K.,  2  Eq.  573).  The  mere  acknowledgment  of  a 
debt  in  a  deed,  for  a  purpose  collateral  to  that  for  which  the 
deed  was  executed,  will  not  raise  an  implied  covenant  to  repay 
{Jackson  V.  The  North  Eastern  Bail.  Vo.,  L.  E.,  7  Ch.  D.  573  ; 
47  L.  J.,  Ch.  303). 

Bobinson  v.  Evans. 

[43  L.  J.  E.,  Ch.  82.] 

A  fund  was  settled  on  A.  for  life,  then  on  any  husband 
she  might  leave,  for  life,  then  on  her  children,  and,  in  default 
of  children,  "  on  the  person  or  persons  who  should  happen  to 
be  her  legal  personal  representative  or  representatives  at  the 
time  of  her  death." 

Held,  that  this  meant  next-of-kin  according  to  the  Statute, 
and  to  them  as  tenants  in  common  in  the  shares  provided  by 
the  Statute  of  Distribution.     For — 

1-  This  was  not  a  possible  description  of  an  administrator^ 
who  could  not  be  appointed  until  after  her  decease. 

2.  The  husband  already  took  a  life  interest,  and  he  would 

be  the  wife's  administrator  if  he  survived.  It  was 
extremely  improbable  that  the  settlor  intended  the 
husband  in  that  event  to  take  the  fund  absolutely. 

3.  It  was  true  that,  as  laid  down  in  In  re  Crawford^ s  Trusts^ 

2  Drew.  230,  this  was  the  secondary  meaning  of 
words  having  a  technical  signification,  to  adopt  which 
secondary  meaning  strong  reasons  were  necessary. 
Here  there  were  these  strong  reasons. 

Comments. 

In  this  and  in  another  case  (heard  on  the  same  day)  the 
M.  £.  laid  it  down  that,  in  questions  as  to  construction  of 
a  document,  authorities  could  only  be  usefully  cited  (1)  when 
they  explained  technical  terms,  or  (2)  enunciated  general  prin- 
ciples, referrinfif  to  Grey  v.  Pear  son  ^  26  L.  J.  E.,  Ch.  473  ;  6 
H.  L.  Cas.  61  (Lord  Wensley dale's  judgment),  in  support  of  his 
proposition.  And  in  Ex  parte  Willey,  re  Wright^  52  L.  J.,  Ch.  546, 
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the  M.  R.  further  said  that  (1)  antiquity  of  deeisioiis  (although 
disapproved),  and  (2)  the  practice  of  mankind  following  them, 
as  concurring  facts,  alone  justified  a  blind  adherence  to  previous 
judicial  opinions  on  questions  of  construction. 

The  infinite  variety  of  wills  and  other  documents,  and  the  fact 
that  the  intention  can  only  be  gathered  from  the  document  itself, 
and  the  surroimding  circumstances,  sufficiently  warrant  the  pro- 
position. Any  breach  of  it  can  only  lead  to  a  multiplication  of 
technical  terms.  It  is  the  last  resort  to  impute  to  a  testator 
intimate  knowledge  of  technical  phrases.  Rules  of  construction 
themselves  may  also  be  said  to  be  last  resorts.  The  intention 
of  that  wliich  is  written  is,  by  the  first  canon,  always  the  guide. 
All  general  rules  contain  the  exception,  **  unless  a  contrary  in- 
tention appear  "  from  the  document  itself.  Compare  In  re  Bests 
Settlement  Trusts,  43  L.  J.  E.,  Ch.  545  ;  L.  E.,  18  Eq.  686 
(V.-C.  HaU). 

Tillett  r.  Pearson. 

[48   L.   J.   E.,   Ch.    93.] 

A  judgment  creditor,  who  has  sued  out  an  elegit  and  got  a 

return  from  the  sheriff  that  the  debtor  was  entitled  to  a  life 

estate  in  realty,  and  who  has  registered  the  writ,  may,  by 

action  in  the  Court  of  Chancery,  obtain  the  appointment  of  a 

receiver  of  that  estate  (see  Yescombe  v.  Landor,  28  L.  J.  B., 

Ch.  876  ;  28  Beav.  80). 

Comment. 

For  the  M.  E.'s  subsequent  explanation  of  this  case  see  The 
Anglo-Italian  Bank  v.  Daviesj  47  L.  J.,   Ch.  App.  833 ;  L.  E., 

9  Ch.  D.  275  {posty  p.  233). 


Bowsell  r.  Morris. 

[43  L.  J.  E.,  Ch.  97  ;  L.  E.,  17  Eq.  20.] 

A  bill  for  administration  of  the  estate  of,  or  for  the 
execution  of  the  trusts  of  the  will  of,  a  deceased  testator 
cannot  be  sustained  against  an  executor  de  son  /ar^,  unless  the 
legal  personal  representative  is  also  before  the  court  as  a 
party.  Two  recent  decisions  of  Vice-Chancellor  Malins  to 
the  contrary — viz.  Rayner  v.  Koehler^  41  L.  J.  R.,  Ch.  697; 
L.  E.,  14  Eq.  262 ;  and  Coote  v.  Whittington,  42  L.  J.  E., 
Oh.  846;  L.  E.,  16  Eq.  634— disapproved.    If  the  defect 
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appears  on  the  face  of  the  bill  or  statement  of  claim,  a  de- 
fendant, who  had  not  raised  the  objection  by  answer  or 
statement  of  defence,  but  who  raised  it  at  the  hearing,  would 
be  allowed  costs  of  the  day. 

The  correct  rule,  as  above  held,  was  also  laid  down  by 
Lord  Cottenham  in  Penny  v.  WattSy  16  L.  J.  li.,  Ch.  14(3 ; 
2  Ph.  149  (see  also  Gary  v,  UilU,  42  L.  J.  R.,  Ch.  100  ; 
L.  R.,  15  Eq.  79.  The  only  relief  which  could  be  given  in 
the  absence  of  the  proper  executor  is  the  appointment  of  a 
receiver). 

Grail  V.  Fenwick. 

[43  L.  J.  R,   Ch.    178.] 

A  testator,  seised  of  an  estate  partly  freehold  and  partly 
leasehold,  subject  to  a  mortgage,  specifically  devised  it.  He 
created  a  mixed  fund,  consisting  of  personalty,  proceeds  of 
sale  of  some  realty,  and  annuities  to  be  raised  out  of  the 
mortgaged  estate  and  other  estates,  and  thereout  directed  his 
debts  to  be  paid. 

Held,  that  there  was  no  manifestation  of  a  "  contrary  in* 
tention "  within  Locke  King's  Act  and  the  30  &  31  Vict. 
c.  69 ;  but  that  as,  by  a  slip  of  the  pen  in  Locke  King's  Act, 
leaseholds  were  not  affected  by  it,  the  leaseholds  must  be 
exonerated,  and,  the  mortgage  being  apportioned  between  the 
freeholds  and  the  leaseholds  according  to  their  respective 
values  at  the  testator's  decease,  the  part  apportioned  in  respect 
of  the  leaseholds  must  be  paid  out  of  the  mixed  funds. 

Comments. 

The  M.  R.  in  this  case  pointed  out  that  the  statute  30  &  31 
Tict.  c.  69  amounted  to  a  legislative  declaration  that  the  Court 
had,  in  Eiio  v.  Tatam,  4  Giff.  181,  and  other  cases,  2)ut  a  ^vrong 
construction  on  the  principal  act,  and  reasoned  wrongly  ujion  it. 

The  omission  to  which  attention  is  directed  by  the  above  case 
was  (no  doubt  in  consequence  of  the  decision)  rectified  by  the 
statute  40  &  41  Vict.  c.  44,  which  extends  the  j^rovisions  of  Locke 
King's  Act  to  lands  of  whatever  tenure,  and  to  equitable  charges 
and  liens,  including  any  lien  for  unpaid  purchase-money.  Testa- 
tors and  their  advisers  often  do  not  sufficiently  consider  the  effect 
of  these  acts,  which  ascribe  an  intention  often  not  contemplated. 
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Bethel  r.  Abraham. 

[43  L.  J.  K.,  Ch.  180 ;  L.  R,  17  Eq.  24.] 
The  effect  of  an  administration  decree  is  to  suspend  all 
discretionary  powers  vested  by  the  will  in  trustees.     The 
Court  exercises  all  such  powers  instead,  and,  in  so  doing, 
abides  by  its  ordinary  rules. 

For  the  Court  has  to  protect  all  interests.  After  the 
administration  suit  ends,  the  suspension  ceases,  and  the  ori- 
ginal discretions  are  re-vested,  the  trusts  being  thenceforward 
effectuated  "  out  of  Court." 

Comment. 

And  see  In  re  Gadd,  Eastwood  v.  Clarke  (post), 

Forster  r.  Abraham. 

[43  L.  J.  E.,  Ch.  199 ;  L.  R.,  17  Eq.  351.] 
Although  the  Court  will  not  appoint  a  tenant  for  life  to 
be  a  trustee,  jet^  if  valid  in  other  respects,  such  an  appoint- 
ment, made  out  of  Court,  is  valid ;  and  a  sale  made  by  the 
tenant  for  life,  as  trustee,  under  his  power,  is  good,  and  he 
can  give  a  good  title. 

The  M.  R.  observes  that  it  is  the  duty  of  the  Court  to  decide 
whether  a  title  is  good  or  bad,  the  notion  of  a  "  doubtful " 
title  (i.  e,y  too  doubtful  to  be  forced  on  a  purchaser)  being 
exploded  by  Alexander  v.  i/iV/s,  40  L.  J.  R.,  Ch.  73 ;  L.  R., 
6  Eq.  124. 

The  time  for,  and  necessity  of,  a  sale  are  not  different  as 
between  the  tenant  for  life  and  remainderman ;  and,  in  prac- 
tice, the  initiation  of  a  sale  generally  proceeds  from  the  tenant 
for  life.  In  this  case  the  power  of  sale  was  exercisable  with 
consent  of  the  tenant  for  life. 

Comment. 

In  Palmer  v.  Locke  {postj  p.  403)  some  doubt  was  expressed  as 
to  whether  Alexander  v.  Mills  had  the  effect  claimed  for  it  by  the 
M.  R.,  and  the  Court  of  Appeal  there  held  the  title  to  be,  and 
described  it  as,  '*  too  doubtful  "  to  be  forced  on  a  purchaser.  The 
**  doubt  "  being  whether  the  title  is  marketable y  or  only  safehold- 
tng^  the  Court  certainly  solves  that  doubt. 
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Brown  v.  Bye. 

[43  L.  J.  E.,  Ch.  228 ;  L.  E.,  17  Eq.  343.} 

A  plaintiff  suing  in  Chancery  (or  Chancery  Division)  for 
a  sum  within  the  County  Court  limit  of  jurisdiction  in  equity, 
will  have  his  full  costs  as  allowed  in  such  Chancery  Division. 
[This  was  also  decided  in  Richards  v.  Wicks^  Begister  of 
Judgments  "(1868)  E.  123;"  in  Grandin  v.  Haines,  L.  R., 
Weekly  Notes,  1873,  p.  12;  and  before  Lords  Justices, 
Weekly  Notes,  1873,  p.  92.] 


Leech  r.  Schweder. 

[43  L.  J.  E.,  Ch.  232 ;  L.  E.,  9  Ch.  463.] 

A  judge  of  the  Chancery  Division  will  not  view  the  site  of 
a  dispute.    For — 

1.  He  is  not  to  be  taken  from  important  duties  in  Court 

and  in  Chambers. 

2.  As  to  a  jury,  the  peculiarities  of  two  or  three  would  be 

balanced  by  the  ordinary  common  sense  of  the  majo- 
rity.  There  would  not  be  the  same  safeguard  as  to  a 
judge. 

3.  The  parties  oould  not  well  appeal  after  a  personal  in- 

spection by  a  judge. 
[Of  course,  what  is  meant  is  that  the  appellate  judges 
would  say :  "  The  judge  below  saw  the  spot  and  had  advan- 
tages which  we  have  not ;  and  as  he  was,  therefore,  a  better 
judge  of  fact,  we  will  not  interfere."  An  appeal  does  not 
lie  from  a  decision  on  matter  of  personal  discretion,  &c.] 


Fothergill  v.  Bowland. 

[43  L.  J.  E.,  Ch.  252;  L.  E.,  17  Eq.  132.] 

The  defendant  agreed  with  the  plaintiflE  thus:  "Sold  R.  F., 
Esq.,  the  whole  of  the  get  of  the  No.  3  coal  out  of  the  New- 
bridge Colliery  property  for  five  years,  the  quantity  not  to  be 
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Ie88  than  at  present  delivered  to  his  Taff  Yale  Works,  unless 
the  coal  should  fail,  at  6«.  a  ton,  payment  as  usuaL"  He 
afterwards  sold  coal  to  others,  and  contracted  to  sell  tho 
colliery  itself. 

Held,  that  the  agreement  was  for  the' sale  of  a  chattel  not  of 
specific  value,  hut  a  marketahle  commodity ;  that  plaintiff's 
remedy  was  at  law  for  damages,  and  not  in  equity  for  specific 
performance ;  and  that  the  Court  would  not  injoin  to  restrain 
a  breach  of  a  portion  of  an  agreement  the  whole  of  which  it 
oould  not  enforce. 

1.  The  words  are  "  the  get  of  coal,"  i.  e.  coals  to  be  got, 

a  severed  chattel,  and  which  oould  doubtless  be  got 
elsewhere — not  coal  of  a  peculiar  kind. 

2.  If  the  coals  are  not  delivered,  there  is  no  means  of  com- 

pelling their  delivery. 

3.  If  it  is  right  to  restrain,  why  not  actively  to  compel  ? 

If  you  cannot  do  the  one,  you  must  not  do  the  other. 

4.  In  some  cases  of  great  "  convenience,"  or  "  of  sufficient 

importance,"  the  Court  might  act. 

Comments. 

See  and  consider  The  Wolverhampton  v.  ITie  London  and  \orth 
Western  Railway  Company^  43  L.  J.  E.,  Ch.  131 ;  L.  E.,  16  Eq.433. 
Tho  Court  wiU  look  to  the  substance  of  tho  act  to  be  perfom^ed, 
and  not  merely  to  the  presence  or  absence  of  negative  words. 

In  Lumley  v.  Wagner,  21  L.  J.  E.,  Ch.  898 ;  5  De  G.  &  S,  485 
(Lord  St.  Leonards),  which  is  the  leading  authority  on  **  injunc- 
tion without  specific  performance/'  the  rule  is  thus  stated : — 

**  "WTiere  a  contract  contains  agreements  to  do  certain  acts,  and 
also  to  abstain  from  doing  certain  acts,  the  Court  has  jiu^isdietion 
to  restrain  the  breach  of  the  negative  covenants,  although  there 
may  bo  no  jurisdiction  to  specifically  perform  the  afiinnative 
covenants ;  but  in  such  cases  the  Court  will  decline  to  interfere 
where  the  jurisdiction  cannot  bo  beneficially  exercised,  or  where 
its  exercise  would  work  injustice,  as  where  the  consideration  for 
the  negative  covenant  of  one  party  is  tho  jwsitive  covenant  of 
another,  and  the  affirmative  covenant  cannot  bo  enforced." 

In  Donnell  v.  Bennett,  L.  E.,  22  Ch.  Div.  835 ;  52  L.  J.,  Ch. 
414,  Fry,  J.,  referrinp^  approvingly  to  the  above  case,  says  that  if 
the  contract  as  a  whole  is  the  subject  of  equitable  jurisdiction, 
the  modem  tendency  is  to  grant  an  injunction,  whether  the 
agreement  does  or  does  not  contain  a  negative  stipulation. 
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In  re  Gtoodwin's  Trusts. 

[43  L.  J.  R,  Ch.  258  ;  L.  E.,  17  Eq.  345.] 

A  gift  by  will  to  illegitimate  children  by  a  particular  person 
is  good  as  well  as  to  a  child  bom  after  as  bom  before  the 
date  of  the  will,  if  such  child  has  before  the  testator's  death 
acquired  the  reputation  of  being  such  a  child.  The  decision 
in  Occleston  v.  Fullalave,  L.  R.,  9  Ch.  147 ;  43  L.  J.  R.,  Ch. 
297,  amounts  to  this,  although  in  that  case  the  child  who 
took  (the  offspring  of  a  marriage  with  a  deceased  wife's  sister) 
was  en  tentre  sa  mire  at  the  date  of  the  will. 

[With  regard  to  this  decision  V.-C.  Hall  observed,  in  In  re 
Ayh%'8  Trusts,  45  L.  J.  R,  Ch.  223 ;  L.  R,  1  Ch.  Div.  202, 
that  the  gifts  there  were  by  the  reputed  father ;  and  he  did 
not  think  illegitimate  children  could  take  under  a  similar  gift 
from  the  grandfather  or  reputed  grandfather,  or,  in  fact,  from 
any  one  except  the  reputed  parent.] 


Jacobs  f .  Bylance. 

[43  L.  J.  E.,  Ch.  280 ;  17  L.  R,  Eq.  341.] 

A  defaulting  trustee  must  make  good  his  default  before  he, 
or  a  mortgagee  or  transferee  claiming  under  him,  can  take 
any  interest  in  respect  of  a  claim  qud  one  of  the  next-of-kin 
of  a  deceased  cestui  que  trust  or  otherwise.  The  default  in  the 
character  of  trustee  must  first  be  satisfied. 


Land  v.  Land. 

[43  L.  J.  R,  Ch.  311.] 

In  a  suit  instituted  by  beneficiaries  for  the  administration 
of  the  estate  of  an  intestate  trader,  where  there  are  infants 
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interested,  the  Court  has  no  jurisdiction  to  authorize  the 
administrator  to  carry  on  the  trade  of  an  intestate. 

Tinkler  v.  Hiudmarshy  2  Beav.  348,  was  a  creditors*  suit, 
and  creditors  can  do  what  they  like  in  such  a  case. 

Comments. 

A  testator's  or  intestate's  trade  must  not  be  continued  under 
any  circumstances  except  (1)  under  power  in  a  testator's  will,  or 
(2)  authority  from  the  Court.  If  the  above  authority  be  followed, 
it  would  appear  that  the  Court  wiU  not  generally  grant  leave  to 
continue  the  trade  where  persons  not  sut  juris  are  concerned,  or 
unless  it  be  asked  by  creditors.  If  beneficiaries,  who  are  com- 
petent to  do  so,  and  are  before  the  Court,  consent,  of  course  the 
case  would  be  different. 

The  former  cases  are  collected  in  Hayes  and  Jarman  on  Wills, 
8th  edition,  p.  321, 


Be  Bumham  National  Schools. 

[43  L.  J.  R.,  Ch.  340 ;  L.  E.,  17  Eq.  241.] 

Section  6  of  the  Charitable  Trusts  Act,  1853,  does  not  oust 
the  jurisdiction  of  the  Charity  Commissioners  to  appoint  new 
trustees  in  contentious  cases.  That  section  simply  gives  them 
a  discretion  in  the  matter.  The  M.  E.  disapproved  of  Lord 
Romilly's  dictum  to  the  contrary  in  Re  Hackney  Charities^ 
re  Nicholh,  34  L.  J.  R.,  Ch.  169 ;  4  De  G.  J.  &  8.  588. 

Where  the  Charity  Commissioners  have  exercised  the  above 
power,  the  Court  will  only  interfere  in  the  case  of  a  great 
miscarriage  of  justice. 

It  is  doubtful  whether  the  Charity  Commissioners  can  re- 
move statutory  ex  officio  trustees — e,  g.  the  rectors  of  parishes 
affected ;  but  they  can  appoint  enough  new  trustees  to  outvote 
such  official  trustees,  and  thus  prevent  a  stagnation  or  a 
deadlock. 


DECISIONS  OF  SIE  G.  JESSEL,  M.K.  15 

In  re  Mowlem. 

[43  L.  J.  E.,  Ch.  353 ;  L.  E.,  18  Eq.  9.] 

Devise  to  first  son  of  testator  in  tail  male,  and  gift  of  residue 
of  property  to  trustees.  There  was  no  son  at  testator's  death, 
but  one  was  bom  four  months  afterwards.  The  intermediate 
(four  months')  rents  were  held  to  belong  to  the  trustees  under 
the  residuary  clause. 

[This  is  an  exception  to  the  rule  that  children  conceived 
are  to  be  considered  for  all  purposes  as  bom.] 


Re  The  Tyne  Chemical  Company^  Limited. 

[43  L.  J.  E.,  Ch.  354.] 

If  a  witness  resident  in  Scotland,  summoned  under  section 
127  of  the  Companies  Act,  1862,  objects  to  be  examined,  the 
course  is  to  move  this  Court  that  the  witness  be  ordered  to 
attend,  at  his  own  expense,  before  the  sheriff  of  the  county  in 
Scotland  to  be  examined.  A  person  claiming  to  be  a  creditor 
may  be  so  summoned,  to  ascertain  whether  there  is  a  valid 
counter-cleum  against  him. 


In  re  The  Hertfordshire  Brewery  Company,  Limited. 

[43  L.  J.  E.,  Ch.  358.] 

A  company  carried  on  business  for  some  time  with  about 
twenty  shareholders.  It  was  registered  in  1872.  In  1873 
an  order  for  winding  up  under  supervision  was  made,  and  the 
voluntary  liquidator  was  ordered  to  give  security.  List  of 
contributories  was  settled,  and  the  list  included  the  seven 
subscribers  of  the  memorandum  of  association.  Afterwards 
it  appeared  that  one  of  these  was  an  infant. 

A  question  was  then  raised  as  to  whether  the  company 
was  properly  registered.     The  M.  B.   suggested  that  the 
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oompanj  might  be  wound  up  upon  creditors'  petition  under 
section  199. 

On  that  petition  the  M.  E.  made  the  order,  appointed  the 
Voluntfiuy  liquidator  official  liquidator,  ordered  a  new  bond 
from  him,  but  gave  leave  to  the  chief  clerk  to  accept  former 
sureties  at  same  amounts,  and  to  adopt  all  the  proceedings 
under  the  first  supervision  order. 


Crossley  r.  Maycock. 

[43  L.  J.  R.,  Ch.  379 ;  L.  R.,  18  Eq.  180.] 

In  answer  to  an  offer  by  letter  to  buy  land,  the  owners 
wrote:  "  We  are  in  receipt  of  your  note  offering  us  £        for 

the  plot  of  land  situated,  &c which  offer  we  accept, 

and  now  hand  you  two  copies  of  conditions  of  sale,  which  we 
have  signed.  We  will  thank  you  to  sign  same,  and  return 
one  of  the  copies  to  us."  Held,  not  an  unqualified  accept- 
ance, and,  therefore,  that  there  was  no  contract. 

The  principle  is  this :  "  If  there  is  a  simple  acceptance  of 
an  offer,  and  then  a  statement  that  the  writer  desires  that 
the  agreement  should  be  put  into  more  formal  terms  in 
accordance  with  the  offer  and  acceptance,  the  mere  reference 
to  the  intention  or  design  of  putting  the  agreement  into  more 
formal  terms  will  not  prevent  this  Court  from  giving  per- 
formance of  a  final  agreement  which  has  been  anived  at. 
If,  however,  the  agreement  is  conditional  on  the  acceptance 
of  some  further  terms,  specified  or  to  be  specified  by  the 
party  himself  or  his  solicitor,  there  is  no  final  agreement." 
[This  adopted  in  Bonneirell  v.  JenkinSy  47  L.  J.  R.  (App.) 
758 ;  L.  R.,  8  Ch.  Div.  70.] 

Here  the  acceptance  was  subject  to  very  special  conditions 
which  had  not  been  before  the  intending  purchaser. 

Comments. 

Upon  this  class  of  case  see  and  consider  Hussey  v.  Payne,  47 
ii.  J.  R.,  Ch.  519;  L.  R.,  8  Ch.  Div.  670:  on  appeal,  47  L.  J.  R., 
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Ch.  751 :  and  in  the  House  of  Lords,  48  L.  J.  E.  846 ;  L.  E.,  4 
App.  Cas.  311 ;  and  Eadie  v.  Addison^  52  L.  J.  E.,  Ch.  80  (Pear- 
son, J.).  The  effect  of  the  mere  stipulation  engrafted  upon  an 
acceptance  of  an  offer — that  the  acceptance  is  to  be  subject  to 
the  title  being  approved  by  our  solicitors — is  held  to  mean  only 
"subject  to  a  good  title  being,  in  the  opinion  of  the  Court/ 
made." 

So  the  contract  to  take  a  lease  with  **  usual  covenants"  would 
mean  such  as  the  Court  shall  think  usual.  If  the  agreement  is 
complete  as  to  subject-matter,  purchase-money,  &c.,  and  the  only 
matters  left  open  are  those  as  to  which  the  Court  can  see  justice 
done,  the  contract  will  bind.  In  Williams  v.  Brisco,  L.  E.,  22 
Ch.  D.  441,  a  decision  that  there  can  be  no  specific  performance 
of  an  agreement  to  grant  a  lease  to  the  nominee  of  a  person 
until  the  nomination  and  acceptance  by  the  nominee  of  the  lease, 
the  M.  E.  said,  he  did  not  consider  that  Hussey  y.  Payne  laid 
down  any  new  law. 


Steward  v.  Xurse. 

[43  L.  J.  E.,  Ch.  384.]. 

In  order  to  ascertain  whether  the  costs  of  an  administra- 
tion suit  are  to  be  taxed  on  the  higher  or  the  lower  scale, 
the  value  of  the  estate  at  the  time  of  the  testator's  death  is 
the  test. 

In  re  Nether  Stowey  Vicarage. 

[38  J.  P.  340.] 

Under  the  Land  Tax  Redemption  Act  (42  Geo.  3,  o.  116, 
8.  100)  the  surplus  moneys  arising  from  the  sale  of  glebe 
lands  cannot  be  applied  towards  repairing  or  improving  the 
yicarage  house. 

The  M.  R. :  I  am  doubtful  how  far,  having  regard  to 
Be  Dummer*8  Willy  2  D.  J.  &  S.  615,  and  Brumkill  v.  Caird^ 
L.  R.,  16  Eq.  493,  the  cases  of  Ex  parte  The  Rector  of  Shipton^ 
19  W.  R.  549,  and  In  re  Incumhent  of  Wintfield,  IJ.  &  H. 
610;  and  another  case  decided  by  Lord  Romilly  {Ex  parte 
Rector  of  Welbourny  heard  18th  April,  1868),  can  be  considered 
as  binding ;  but  these  decisions  are  under  another  act  of  par<* 
liament. 

F.  c 
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White  r.  Jameson. 

[38  J.  P.  694.] 

The  M.  B. :  If  one  maOy  acting  on  the  levocable  licence  of 
another,  commits  a  nuisance^  the  lioensor  who  has  an  interest 
in  the  profits  of  the  act  complained  of,  is  liable  for  the 
nuisance. 

The  occupier  of  land  is  liable  for  injuries  caused  by  acts  of 
persons  brought  by  him  upon  the  premises.  The  use  of  the 
land  is  confined  by  law  to  the  occupier  himself.  Littledale,  J., 
correctly  states  the  law  in  Laugher  v.  Pointer^  5  B.  &  C.  547, 


Saull  r.  Browne. 

[39  J.  P.  181  (affirming  the  M.  R.).] 

The  Court  will  not  restrain  proceedings  in  a  criminal  court, 
instituted  by  the  plaintiff  in  the  Chancery  action  against  the 
same  defendant,  unless  the  object  is  identical.  In  The  Mayor 
of  York  V.  Pilkington^  2  Atk.  302,  the  object  of  both  pro- 
ceedings was  identical. 


Gainsford  v.  Dunn. 

[43  L.  J.  E.,  Ch.  403;  L.  E.,  17  Eq.  405.] 

A  testatrix  was  entitled  to  exercise  a  non-exdusiye  testa- 
mentary power  amongst  her  brother  and  four  sisters.  She 
made  a  will,  giving  her  brother  and  two  sisters  5/.  apiece,  and 
to  her  other  two  sisters  all  the  residue  of  her  property  of 
whatever  kind,  and  over  which  she  had  any  power  of  appoint- 
ment. 

Held,  that  the  effect  of  giving  the  appointable  property 
with  the  testatrix's  own  property  was  to  make  the  legacies 
payable  out  of  both  rateably,  and  so  to  make  the  power  well 
exerdsed. 
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The  following  is  a  summary  of  the  judgment : — 

1.  The  case  illustrates  the  extreme  technicality  of  our  law. 

2.  Under  the  old  law,  a  non-exclusiYe  power  must  have 

been  exercised  by  a  gift  of  a  substantial  share  to  each 
object.  The  Court  had  to  say  what  was  a  substantial 
share. 

3.  That  inconvenience  led  to  the  statute  1  Will.  4,  c.  46, 

by  virtue  of  which  there  must  still  be  an  appointment 
of  something  to  each,  but  that  something  may  be 
exactly  what  the  appointor  pleases — i.e.  a  farthing 
will  do. 

4.  It  is  argued  here  that,  because  nothing  had  been  given 

to  the  brother  and  the  other  two  sisters  out  of  the 
appointed  property,  the  appointment  would  fail  alto- 
gether. But — 
6.  The  gift  is,  no  doubt,  of  5/.  first,  as  a  common  legacy. 
Had  that  been  all,  this  legacy  would  have  been  pay- 
able only  out  of  general  personal  estate.  However, 
then  she  gives  the  residue  of  her  property  of  whatever 
kind,  including  the  residue  of  the  appointable  property. 

6.  The  authorities  show  that,  where  a  legacy  is  followed  by 

a  gift  of  the  residue  of  real  and  personal  estate,  the 
word  "  residue  "  means  that  out  of  which,  as  a  mixed 
fund,  something  has  been  before  given. 

7.  The  effect  of  that  is  to  charge  the  legacies  on  that  mixed 

fund.  [The  question  has  generally  arisen  when  the 
personalty  has  failed ;  and  it  is  said  that  the  legacy  is 
payable  out  of  the  real  estate.  In  truth,  however,  it 
is  payable  out  of  both  funds.] 

8.  Here,  therefore,  the  three  legacies  of  51.  each  are  pay- 

able partly — i.  e.  at  least  as  to  a  f radian — out  of  the 
testatrix's  own  property  and  partly  out  of  the  appoint- 
able property.  So  the  appointment  is  not  illusory, 
and  I  can  give  effect  to  the  will,  and  thus — 

9.  One  technicality  defeats  another  technicality,  as  often  is 

the  case,  and  the  true  intention  prevails. 

c2 
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Lamb  r .  Cranfleld. 

[43  L.  J.  E.,  Cli.  408.] 

There  is  no  remedy  in  equity  for  money  voluntarily  paid 
under  a  mistake.  If  there  be  any  remedy  under  the  circum- 
stances of  the  case,  it  is  at  law  (Story,  Eq.  Jur.  s.  161). 

[Of  course,  since  the  Judicature  Act,  the  distinction  will  be 
more  serviceable  as  guiding  the  choice  of  the  Common  Law 
Division  than  on  the  principle.] 


Re  The  Tahiti  Cotton  and  Coffee  Plantation 

Company  (Limited). 

[43  L.  J.  E.,  Ch.  425 ;  L.  R,  17  Eq.  273.] 

The  Court  has  no  jurisdiction  under  section  35  of  the  Com- 
panies Act,  1862,  to  grant  specific  performance  of  an  agree- 
ment to  transfer  shares,  or  to  enforce  against  the  company  an 
equitable  claim  to  be  registered  ;  but  if  there  is  a  legal  title, 
the  Court  will  compel  the  company  to  enter  the  name,  although 
the  title  is  disputed  by  the  person  registered  as  holder. 

If  a  pledgor  of  shares  executes  a  transfer  of  them,  leaving 
date  and  name  of  transferee  in  blank,  the  pledgee  or  his  trans- 
feree may  fill  up  the  blanks.  But,  as  a  legal  power  to  execute 
a  deed  must  be  conferred  by  deed,  the  effect  of  such  an  execu- 
tion is  only  to  confer  an  equitable  interest  on  the  transferee 
{Hebbleichite  v.  M'Monne,  9  L.  J.  E.,  Ex.  217;  9  M.  &  W. 
200).  In  other  words,  a  transfer  executed  in  blank  is  void  as 
a  deed.  But  unless  the  articles  require  a  deed,  such  a  transfer 
will  sufficiently  operate  in  eqiiity.  In  Marino^s  Case,  36 
L.  J.  R.,  Ch.  468 ;  L.  R.,  2  Ch.  696,  the  articles  con- 
tained no  provision  as  to  the  mode  in  which  transfers 
were  to  be  executed,  and  reference  was  then  had  to  the 
custom  of  that  company,  which  custom  required  a  deed. 
Here  there  were  clauses  containing  express  regulations  as  to 
the  mode  of  transfer,  and  no  custom  could  interfere,  and  the 
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H.  B<  held  that  the  cases  were  sufiScientlj  distinct  for  deoisioxi 
of  this  without  reference  to  Marind'a  Case, 

The  M.  B.  held  that  the  words  of  the  section  did  not  enable 
him  to  give  costs  against  the  registered  proprietor ;  but  gave 
costs  against  the  company^  who  sided  with  such  registered 
owner^  and  did  not  remain  neutral. 


Paget  V.  Marquis  of  Anglesea. 

[43  L.  J.  E.,  Ch.  437 ;  L.  E.,  17  Eq.  283.] 

A.,  a  tenant  for  life,  to  secure  a  debt,  granted,  by  deed  to 
W.,  a  rent-charge,  with  powers  of  distress  and  entry.  By 
the  same  deed  he  granted  a  term  of  years,  determinable  on 
his  death,  to  a  trustee  to  secure  the  same  rent-charge.  A. 
died  in  the  middle  of  a  quarter.  Two  quarters  were  in 
arrear.  W.  bad  never  entered.  A.*s  estate  was  insolvent. 
The  rents  had  been  paid  to  a  separate  account.  Held,  that 
sect.  2  of  the  Apportionment  Act  did  not  apply.  The  Act 
was  not  intended  to  apply  to  a  mortgagee  not  in  possession. 
W.  was  not  entitled  to  a  charge  on  the  rents  paid  to  the 
separate  account,  either  for  the  apportioned  rent-charge  for 
the  current  quarter  or  for  the  arrears. 


Re  Ellis's  Trasts. 

[43  L.  J.  E.,  Ch.  444 ;  L.  E.,  17  Eq.  409.] 

A  testatrix  by  will  gave  500/.  in  Consols  to  A.  B.,  a  mar- 
ried woman,  absolutely.  By  codicil  she  declared  that  all 
gifts,  whether  absolute  or  limited,  made  by  her  will  to  any 
female,  should  be  for  her  separate  use  without  power  of 
anticipation.     The  fund  was  paid  into  Court. 

Held,  that  the  restraint  applied  to  the  Consols,  and  that 
A.  B.  oould  only  have  the  income  during  coverture.    There 
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k  no  distmotioiiy  as  to  this  restraint^  between  capital  and 
income. 

The  analogy  of  Baggett  v.  Meux^  15  L.  J.  E.,  Ch.  262 ; 
1  Coll.  138;  and  TuUett  v.  Armstrong,  5  L.  J.  E.,  Ch.-303; 
4  Myl.  &  Cr.  377,  as  to  real  estate,  applied.  [There  was  no 
prior  distinct  decision  as  to  the  corpus  of  personalty.] 


Re  The  Poole  Fire  Brick  Company. 

[43  L.  J.  E.,  Ch.  447 ;  L.  E.,  18  Eq.  542 ;  affirmed  on  appeal, 
44  L.  J.  E.,  Ch.  240  ;  L.  E.,  10  Ch.  157.] 

If  an  official  liquidator  refuses  to  take  a  summons  to  con- 
sider a  claim  made  by  a  creditor,  and  the  creditor  brings  an 
action  and  recovers  judgment,  the  Court  will  only  restrain 
the  action  on  the  creditor  being  allowed  to  prove  for  his 
judgment,  costs  at  law,  and  costs  of  motion. 


Barclay  v.  Messenger. 

[43  L.  J.  E,  Ch.  449.] 

If  time  be  originally  of  the  essence  of  a  contract,  and  it 
be  extended,  that  extension  does  not  operate  as  an  absolute 
waiver  of  the  condition  making  time  of  the  essence  of  the 
contract,  but  only  substitutes  the  extended  time  for  the 
original  time. 

The  opinion  of  Lord  Eomilly  to  the  contrary,  expressed  in 
Parker  v.  Tfioroldj  16  Beav.  76,  disapproved. 


Bichards  r.  Delbridge. 

[43  L.  J.  E,  Ch.  459.] 

The  lessee  of  a  mill  for  a  term  of  ninety-nine  years,  deter- 
minable on  lives,  and  owner  of  the  plant,  machinery,  and 
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stock  in  trade  thereon,  indorsed  on  the  lease  this  memo- 
random  :  '^  This  deed,  and  all  thereto  belonging,  I  give  to 
A.  from  this  time  forth,  with  all  the  stock  in  trade ; "  and 
he  signed  the  memorandum,  and  handed  the  deed  to  A.'s 
mother.  After  his  death  A.  claimed  the  mill  and  appur- 
tenances, on  the  ground  that  the  memorandum  amoimted  to 
a  valid  declaration  of  trust. 

Held,  that  A.'s  claim  was  bad ;  on  the  ground  that  words 
importing  a  present  intention  to  give,  cannot  be  held  to 
amount  to  an  intention  to  retain  as  trustee. 

MUroy  v.  Lord,  31  L.  J.  E.,  Ch.  798 ;  4  De  G.  F.  &  J. 
264,  approved  and  followed. 

Morgan  v.  Malkson^  39  L.  J.  R.,  Ch.  680  (Lord  Bomilly) ; 
li.  JR.,  10  Eq.  475 ;  and  Richardson  v.  Richardson^  36  L.  J.  R., 
Ch.  653  (V.-C.  Wood) ;  L.  E.,  3  Eq.  686,  disapproved. 

A  man  may  transfer  his  property,  without  value,  in  two 
ways :  (a)  He  may  do  such  acts  as  amount  at  law  to  a  con- 
veyance or  assignment ;  or  (b)  he  may  make  an  equitable 
transfer — ^that  is,  may  make  a  valid  declaration  of  trust; 
may,  in  effect,  say,  "  I  undertake  to  hold  this  property  for 
another."  The  law  is  thus  stated  by  Lord  Justice  Turner  in 
Milroy  v.  Lord  {ubi  supra)  :  "  If  the  settlement  is  intended 
to  be  effectuated  by  one  of  the  modes,  the  Court  will  not 
give  effect  to  it  by  applying  another  of  those  modes.  If  it 
is  intended  to  take  effect  by  transfer,  the  Court  will  not  hold 
the  intended  transfer  to  operate  as  a  declaration  of  trust,  for 
then  every  imperfect  instrument  would  be  made  effectual  by 
being  converted  into  a  perfect  trust." 

The  M.  E.  said  that  this  contained  the  whole  law  on  the 
subject. 

Comments. 

The  two  authorities  disapproved  as  above  were  also  disap- 
proved by  V.-O.  Bacon  in  Warriner  v.  Rogers^  42  L.  J.  R., 
Ch.  581 ;  L.  R.,  16  Eq.  340. 

The  decision  of  V.-C.  ACalins  in  Baddeley  v.  Baddeley,  48 
L.  J.  R.,  Ch.  36 ;  L.  R.,  9  Ch.  D.  113,  is  inconsistent  with  the 
above ;  as  also  is  that  of  Y.-C.  Hall  in  In  re  King^s  Estate, 
Sewell  V.  King,  49  L.  J.  R.,  Ch.  73 ;  L.  R.,  14  Ch.  D.  179.     It  is 
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xjonceived  that  tlie  Tiews  of  tlie  M.  R.,  V.-C.  Bacon,  and  L.  J. 
Turner  contain  the  coirect  doctrine.  In  In  re  Breton^  L.  R., 
17  Ch.  D.  416;  50  L.  J.,  Ch.  369,  V.-C.  Hall  followed  Richards 
V.  Delhridge  (sup.),  and  disapproved  Baddeley  v.  Baddeley, 


Sale  V.  Lambert. 

[43  L.  J.  R.,  Ch.  470;  L.  R.,  18  Eq.  1.] 

The  particulars  stated  that  the  property  was  put  up  for  sale 
by  "the  proprietor."  No  further  description  was  given 
therein^  or  in  the  conditions.  The  auctioneer  signed  a 
memorandum,  "that  the  vendor  on  his  part  should  in  all 
respects  fulfil  the  conditions  of  sale  mentioned  in  the  said 
particulars." 

Held,  that  the  word  "  proprietor  "  was  a  sufficient  descrip- 
tion of  the  vendor  (see  Hood  v.  Lord  Barringtony  L.  R., 
6Eq.218). 


Potter  V.  Duffield. 

[43  L.  J.  R.,  Ch.  472 ;  L.  R.,  18  Eq.  4.] 
In  this  case  there  was  nothing  to  identify  the  seller  but  the 
signature  of  the  auctioneers,  "on  the  part  of  the  vendor."  In 
one  part  of  the  particulars  it  was  "  vendor,"  and  in  another 
"  vendors."  The  bill  was  filed  against  a  person  who  denied 
that  he  was  the  vendor,  and  proved  his  case.  Held,  no 
contract. 

"  All  that  I  decided  in  Sale  v.  Lambert  was,  that  *  the  pro- 
prietor '  was  a  sufficient  description  of  the  vendor." 

"  The  parties  must  be  sufficiently  described,  so  that  their 
identity  cannot  fairly  be  disputed." 

Comments. 

See  also  Rossiter  v.  Miller  {infra),  H.  L.  48  L.  J.  R.,  Ch.  10; 
L.  R.,  3  App.  Cas.  1124.  The  House  of  Lords  affirmed  the 
decision  of  the  M.  R.  (with  which  the  Court  of  Appeal  had  dis- 
agreed), that  a  description  of  the  vendors  as  "the  proprietors 
in  possession"  was  sufficient.  The  description  "a  trustee  selling 
under  power  of  sale"  was  also  held  sufficient  in  Catling  v.  King 
(appellant),  46  L.  J.  R.,  Ch.  384 ;  L.  R.,  6  Ch.  Div.  660. 
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Tstidyfera  Iron  Company  v.  Xeath  and  Brecon 

Bailway  Company. 

[43  L.  J.  E.,  Ch.  476.] 

A  certificate  of  two  justices  under  sect.  17  of  the  Lands 
Clauses  Consolidation  Act,  or  of  a  police  magistrate,  under 
2  &  3  Yict.  c.  71,  s.  14,  that  the  capital  of  a  company  is  all 
subscribed,  is  conclusive  evidence,  binding  on  all  landowners 
with  whom  the  company  deal,  unless  fraud  in  obtaining  it  can 
be  proved. 

Sackville  r.  Smyth. 

[43  L.  J.  E.,  Ch.  494;  L.  E.,  17  Eq.  153.] 

A  testator's  mansion  house,  and  other  lands,  being  subject 
to  a  mortgage,  he  devised  same  to  trustees,  upon  trust,  as  to 
the  mansion  house,  to  permit  his  widow  to  reside  in  it  for  her 
life,  and  as  to  the  residue  upon  trust  for  certain  persons  in  tail. 
Power  was  given  to  the  trustees  to  sell  all,  except  the  mansion 
house,  and,  out  of  the  proceeds,  to  discharge  "  incumbrances." 
TTia  residuary  personal  estate  he  gave  to  trustees  upon  trust 
to  pay  "  debts  "  and  legacies,  and  to  pay  the  surplus,  if  any, 
to  his  brother ;  and  declared  that  if  the  residuary  personalty 
was  not  sufficient  for  payment  of  debts  and  legacies,  the  same 
should  be  charged  on  the  real  estate  other  than  the  mansion 
house. 

Held,  that  the  mansion  house  was  not  to  be  exonerated 
from  the  mortgage  out  of  the  personal  estate. 

The  M.  R.  disagreed  with  Broicnson  v.  Laicrance^  37 
L.  J.  E.,  Ch.  351 ;  L.  E.,  6  Eq.  1,  and  with  the  principle 
there  laid  down,  that  "the  mere  fact  of  the  testator 
having  specifically  devised  part  of  the  mortgaged  estate,  and 
left  the  other  part  to  pass  by  the  general  residuary  gift," 
showed  an  intention  to  exonerate. 

Comment. 

The  M.  E.  has  done  very  much  to  prevent  refinements  upon 
the  leg^islative  intention,  as  expressed  in  Locke  Eling's  and  the 
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amending  Aots  (see  his  decisions  in  Gall  v.  Fenwick  {ante)\ 
Newmarch  v.  Storr,  L.  E.,  9  Ch.  D.  12;  48  L.  J.  E.,  Ch.  28 
(App.) ;  and  Rossiter  v.  Rossiter^  49  L.  J.  E.,  Ch.  36). 


Howard  v.  Earl  of  Shrewsbury. 

[43  L.  J.  E.,  Ch.  495 ;  L.  E.,  17  Eq.  378.] 

An  infant  may  file  a  bill  in  equity  to  recover  land  under 
an  equitable  title,  whether  he  has  been  in  possession  himself 
or  not. 

Croicther  v.  Crowthevy  23  Beav.  305,  disapproved. 

At  the  hearing  it  appeared  that  the  infant  had  a  legal 
title ;  but  the  M.  B.  made  a  decree  without  requiring  any 
amendment. 


Fattison  v.  Gilford. 

[43  L.  J.  E.,  Ch.  624 ;  L.  E.,  18  Eq.  259.] 

G.,  owner  of  a  farm  of  180  acres,  which  was  subject  to  a 
right  of  shooting,  which  had  been  demised  for  a  term  to  P., 
staked  out  a  road  across  the  farm,  pulling  down  two  hedges 
for  the  purpose,  and  put  up  the  farm  for  sale  by  auction  in 
thirteen  lots,  some  of  which  were  described  as  eligible  for 
building  purposes.  The  particulars  mentioned  the  right  of 
shooting,  and  stated  that  the  sale  was  subject  to  such  right. 
On  bill  to  restrain  the  sale,  held  that,  as  it  did  not  appear 
that  the  sale  must  inevitably  result  in  an  injury  to  the  plain- 
tiff's right,  the  injunction  could  not  be  granted. 

For  the  notice  of  the  existence  of  the  sporting  rights  was 
notice  that  any  purchaser  would  have  to  deal  with  the  lessee 
of  the  shooting  before  he  could  build. 

Before  an  injunction  against  a  threatened  act  is  granted, 
it  must  be  shown  that  the  act,  if  done,  will  be  an  inevitable 
violation  of  a  right. 
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Lacy  V.  Hill  (Crowley's  Claim). 

[43  L.  J.  E.,  Ch.  551 ;  L.  K,  18  Eq.  182.] 

The  liability  of  a  principal  to  indemnify  his  agent  is,  in 
equity,  extended  to  all  liabilities  oontracted  by  the  agent  in 
the  oonise  of  his  employment. 


Tomer  v.  Buck. 

[43  L.  J.  K,  Ch.  683 ;  L.  E.,  18  Eq.  301.] 

If  legacies  are  payable  out  of  the  proceeds  of  sale  of  real 
estate  which  becomes  the  subject  of  an  administration  suit, 
interest  will  be  allowed  from  a  year  after  testator's  decease. 

If  there  is  an  immediate  charge  of  the  legacies  on  the 
lands,  and  the  proceeds  are  not  required  for  the  payment  of 
the  testator's  debts,  interest  will  be  allowed  as  from  the  date 
of  the  death,  as  a  penalty  for  the  delay. 


Wame  v.  Boutledge. 

[43  L.  J.  E.,  Ch.  604 ;  L.  E.,  18  Eq.  497.] 

A  married  woman  agreed  with  publishers  that  they  should 
publish  her  book  at  their  expense  and  sell  it  at  Is.  a  copy, 
paying  her  Id.  a  copy  for  every  copy  sold,  reckoning  thirteen 
as  twelve.  She  afterwards  gave  notice  to  terminate  this 
agreement,  and  agreed  freshly  with  other  publishers  to  bring 
out  a  revised  edition.  The  first  publishers  sought  to  restrain 
this  republication  tmtil  the  copies  which  they  had  printed 
were  sold.  Held,  that  they  were  not  entitled  to  the  relief 
sought. 

The  jurisdiction  by  injunction  is  founded  upon  contract 
only.  There  could  not  be  specific  performance.  If  she  had 
oontracted  not  to  republish,  the  injunction  might  have  gone ; 


28  PECISIONS  OF  SIB  O.  JESSEL,  M.R. 

but  no  new  term  oould  be  imported  into  the  oontraot.  This 
was  really  a  partnership  at  will. 

Comment. 

.  In  a  case  like  this  publishers  should  always  take  a  contrax^ 
not  to  republish,  as,  in  the  ease  of  sale  of  goodwill  of  a  business, 
a  contract  not  to  deal  with  the  old  customers  should  be  taken 
(see  Ginesi  v.  Cooper,  and  Leg  got  t  v.  Barrett,  infra). 


Caballero  v.  Henty. 

[43  L.  J.  R.  635,  Oh.  App. ;  L.  R,  9  Ch.  447.] 

[This  case  is  only  reported  on  appeal,  but  it  is  an  affirma- 
tion of  a  valuable  decision  by  the  M.  R.] 

If  conditions  only  contain  the  words  "subject  to  existing 
tenancies/'  and  contain  no  reference  to  an  unexpired  lease 
for,  say,  eight  years  to  another  tenant,  a  purchaser  will  not 
be  compelled  to  take  the  property  either  with  or  without 
abatement.  Evidence  as  to  whether  the  lease  was,  or  was 
not,  produced,  and  read  in  the  auction  room,  was  conflicting ; 
but  the  L.  JJ.  and  the  M.  R.  held  that,  if  it  was  not  men- 
tioned in  the  contract,  a  purchaser  should  not  be  bound. 

The  observations  and  decision  in  James  v.  Lichfield^  39 
L.  J.  R.,  Ch.  248  ;  L.  R.,  9  Eq.  51,  disapproved. 

Comment. 

In  the  above  case  the  property  was  a  public-house,  and  had 
been  bought  by  brewers  for  occupation.  But  the  principle  would 
probably  be  held  to  apply  as  between  vendor  and  purchaser, 
while  the  matter  remained  one  of  contract  (t.  e,  on  the  applica- 
tion for  specific  performance),  independently  of  these  circum- 
stances. For,  in  James  v.  Lichfield,  the  property  consisted  of 
ordinary  houses  and  land.  It  was  a  misdescription  not  to  disclose 
the  lease.  In  many  of  the  cases  as  to  notice  of  a  tenancy,  the 
question  has  arisen  after  completion  of  the  purchase,  and  then 
as  between  the  purchaser  and  the  tenant. 
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Honywood  v.  Honywood. 

[43  L.  J.  E.,  Ch.  652 ;  L.  E.,  18  Eq.  306.] 

The  question  of  what  timber  is,  depends  first  on  general 
law ;  seoondly,  on  the  special  custom  of  a  locality.  By  the 
general  law  of  England,  oak,  ash,  and  elm  are  timber  if  of 
the  age  of  twenty  years  and  upwards,  yet  not  so  old  as  not  to 
have  as  much  useable  wood  in  them  as  will  make  a  good  post. 

Ordinarily  speaking,  a  tenant  for  life,  impeachable  for 
waste,  must  not  cut  timber.  That  is  the  law  except  as  to 
timber  estates,  which  are  estates  cultivated  merely  for  the 
produce  of  saleable  timber,  and  where  timber  is  cut  periodi- 
cally. The  reason  of  the  exception  is  that  the  felling  of 
timber  on  such  an  estate  is  part  of  its  cultivation,  the  timber 
being  its  annual  fruit,  so  to  speak,  and  going  to  the  tenant 
for  life,  as  such,  when  cut. 

The  tenant  for  life  can  cut  all  that  is  not  timber,  except 
(1)  ornamental  trees,  (2)  germens  or  stoles  of  underwood, 
(3)  trees  planted  for  the  protection  of  banks,  or  (4)  any  tree 
likely  to  become  timber  when  twenty  years  old,  or  (5)  any 
growth  which,  if  cut,  will  cause  waste.  Even  a  timber  tree 
he  may  cut  if  necessary  to  preserve  others. 

The  property  in  timber  when  cut  is  as  follows:  If  the 
timber  is  timber  properly  so  called,  the  property  is,  whether 
it  be  cut  by  the  tenant  for  life  or  blown  down  by  a  storm,  in 
the  owner  of  the  first  vested  estate  of  inheritance,  unless  he 
has  colluded  with  the  tenant  for  life. 

There  is  an  equitable  exception  where  timber  is  decaying ; 
and,  in  a  suit  properly  instituted,  to  which  both  tenant  for 
life  and  the  owner  of  the  first  vested  estate  of  inheritance 
are  parties,  an  order  is  obtained  to  cut  such  timber.  There 
the  Court  invests  the  proceeds,  and  makes  them  follow  the 
interests  in  the  estate.  The  principal  sum  tdtimately  goes 
to  the  owner  of  the  first  vested  estate  of  inheritance.  The 
same  course  is  adopted  where  equitable  waste  is  committed 
— I.  e.y  where  ornamental  trees,  &c.,  are  cut  down. 

As  to  trees  not  timber — i.  e.,  either  from  their  nature  or 
because  not  old  enough  or  too  old— the  property  is  in  the 
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tenant  for  life.  Even  if  he  acts  wrongfully  in  the  cutting, 
this  is  so  at  law.  He  may  be  liable  to  an  action  for  waste. 
In  equity,  probably,  in  that  case  he  would  not  be  allowed  to 
take ;  but  the  point  has  not  been  decided.  If  the  trees  are 
under  twenty  years  of  age,  but  cut  to  save  others,  the  tenant 
for  life  is  entitled  to  the  proceeds. 

Comments. 

In  many  of  our  counties  there  are  special  customs  as  to  timber. 
For  instance,  in  Yorkshire  and  Cumberland,  birch  is  timber ;  in 
Bucks,  beech,  cherry,  and  aspen  are  timber ;  in  Gloucestershire, 
beech  is  timber  {Lord  Fitzhardinge  v.  Pritchetty  36  L.  J.  B., 
M.  C.  49  ;  L.  R.,  2  Q.  B.  135) ;  in  Hampshire,  beech  and  willow 
are  timber ;  and,  in  some  places,  whitethorn,  holly,  blackthorn, 
horse  chesnut,  lime,  yews,  crab,  and  hornbeam  are  timber.  [The 
above  is  an  example  of  the  masterly,  fearless,  and  exhaustive 
judgments  of  the  M.  B.] 

An  incumbent  cannot  cut  timber  except  for  repair  of  the  church 
or  chancel,  or  cut  any  wood  except  for  the  repair  of  gates,  stiles, 
or  fences  on  the  glebe,  or  for  necessary  fuel  in  his  house 
(Prideaux's  Churchw.  Guide,  p.  164). 


None  Valley  Drainage  Commissioners  r.  Dunkley. 

[41  J.  P.  101  (Nov.  1876),  affimung  the  M.  B.] 

The  defendant  agreed  to  purchase  a  wharf,  described  as 
abutting  on  a  towing-path,  and  lately  in  the  occupation  of 
A.  B.  The  contract  did  not  refer  to  any  plan,  but  at  the 
time  of  signing  the  agreement  a  memorandum  referring  to 
the  agreement  for  sale  was  written  on  a  plan  of  the  property, 
which  showed  that  a  strip  of  the  wharf  was  to  be  taken  off 
and  added  to  the  towing-path. 

Held,  that  the  plan  was  incorporated  with  the  agreement, 
in  a  manner  to  satisfy  the  Statute  of  Frauds,  the  defendant's 
pleas  of  misdescription,  deception,  and  surprise  failing. 


In  re  Poplar  and  Blackwall  Free  SchooL 

[42  J.  P.  678  (June  1,  1878).] 

Where  trustees  of  a  charity  are  in  doubt  as  to  administra- 
tion of  the  funds,  their  proper  course  is  to  apply  to  the 
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• 

Charity  ComxnissioneTS  to  settle  a  scheme.  The  17th  seotion 
of  the  Charitahle  Trusts  Act  does  not  prevent  them  from 
paying  the  tnist  moneys  into  Court ;  but  if  they  do,  they 
cannot  afterwards  petition  for  a  scheme  for  administration  of 
the  trusts.  The  Attorney-General  must  then  do  this.  The 
trustees,  however,  relieve  themselves  of  all  responsibility  by 
paying  into  Court.  Upon  a  transfer  of  charity  funds  to 
a  School  Board,  care  must  be  taken  that  such  funds  are  not 
applied  in  aid  of  the  rates.  They  should  be  applied  towards 
the  general  advancement  of  learning,  €.g,y  the  founding 
scholarships  and  exhibitions,  not  to  the  general  benefit  of 
the  school. 


In  re  The  Albion  Steel  and  Wire  Co.  (Limited). 

[42  J.  P.  279.] 

There  is  not  by  sect.  10  of  the  Judicature  Act,  1875,  any 
priority  given  to  local  and  other  rates  under  a  winding  up  of 
a  company. 

[Malins,  V.-C,  decided  in  the  Eegefnt  United   Service 

Stores,  42  J.  P.  279,  that  the  Queen's  taxes  were  in  the  same 

position  as  parish  rates.] 

Comment. 

In  In  re  Watson  ic  Co,,  L.  R.,  23  Ch.  D.  500 ;  52  L.  J.,  Oh. 
473,  it  was  held  by  Kay,  J.,  that  to  entitle  a  rating  authority  to 

Sayment  in  full  of  rates  made  subsequently  to  the  winding  up, 
le  liquidator  must  have  had  actual  beneficial  occupation  m 
respect  of  the  period  covered  by  the  rate.  If  that  is  the  case 
the  Court  allows  payment  under  sect.  163. 

Ghravely  v.  Barnard. 

[43  L.  J.  R.,  Ch.  659;  L.  R.,  18  Eq.  518.] 
To  support  a  bond  not  to  practise  within  a  certain  limit, 
any  actual  consideration,  irrespectively  of  its  quantum^  is 
enough.  This  was  (the  M.  R.  observes)  finally  decided  in 
Hitchcock  V.  Coker,  6  L.  J.  R.,  Exch.  266 ;  6  Ad.  &  El.  438. 
Of  course  the  consideration  must  be  legal  and  of  some  value. 
The  Court  may  infer  the  consideration  from  the  language  of 
the  bond. 
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Beuter's  Telegram  Company  v.  Byron. 

[43  L.  J.  E.,  Ch.  661.] 

The  Court  will  always  restrain  a  man  from  publishing  or 
divulging  that  which  has  been  communicated  to  him  in  con- 
fidence. But  it  will  not  restrain  a  man  from  making  use  of 
knowledge  acquired  during  the  relationship  of  principal  and 
agent,  after  the  termination  of  that  relationship,  in  the 
absence  of  a  contract,  express  or  implied.  As  to  the  cyphers 
which  were  in  question  in  this  case,  they  were  not  confiden- 
tially communicated;  there  was  no  property  in  them;  and 
a  publication  to  the  world  would  neither  have  injured  nor 
benefited  any  one. 

Comments. 

In  Moriaon  V.  Moat  (approved  by  the  M.  E),  20  L.  J.  E., 
Ch.  513;  21  L.  J.  E.,  Ch.  248,  the  law  is  thus  stated:— 

"Where  a  party  who  has  a  secret  in  trade  employs  persons 
tmder  contract  express  or  implied,  or  under  duty  express  or  im- 
plied, those  persons  cannot  gain  the  knowledge  of  that  secret, 
and  then  set  it  up  against  the  employer." 

The  injunction  in  that  case  was  against  a  late  partner  who  had 
acquired  the  secret  surreptitiously,  and  from  a  third  person,  who 
was  imdoubtedly  boimd  not  to  disclose  it.  It  was  a  secret  as  to 
the  manufacture  of  a  medicine,  and  its  constituent  parts. 


Bellairs  v.  Bellairs. 

[43  L.  J.  E.,  Ch.  669 ;  L.  E.,  18  Eq.  610.] 

H.  B.,  by  his  will,  devised  and  bequeathed  his  residuary 
real  and  personal  estate  to  his  two  sons,  H.  W.  B.  and  C.  B., 
in  trust  for  sale  and  conversion,  and  for  investment  in  various 
securities ;  and  he  directed  his  trustees  to  divide  the  anntlal 
income  of  the  trust  fund,  after  certain  deductions,  among  his 
seven  other  children,  during  their  lives,  or  until  any  of  them 
should  do  any  act  whereby  his  or  her  share  or  shares  might 
be  forfeited,  or  vested  in  any  other  person,  in  specified  shares, 
of  which  his  two  daughters,  L.  P.  B.,  and  M.  N.  S,  B.,  werei 
to  have  ten  each;   and  he  further  directed  that,  after  the 
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death  of  the  survivor  of  his  said  seven  children,  the  trust 
fond  should  be  divisible  between  his  two  sons,  H.  W.  B.  and 
C.  B.,  their  respective  executors,  administrators,  and  assigns, 
in  equal  shares. 

By  a  codicil  to  his  will,  "  he  did  thereby  declare  that,  on 
the  marriage  of  either  of  his  said  daughters,  the  bequests  of 
the  said  shares  so  given  to  them,  and  each  of  them,  as  afore- 
said, should  absolutely  cease  and  be  void,  and,  in  lieu  and 
substitution  thereof,  he  gave  and  bequeathed  to  such  one  of 
them  as  should  have  so  married,  four  shares  only  of  his  said 
residuary  estate"  for  her  separate  use.  "And  he  gave  and 
bequeathed  to  such  one  of  his  said  daughters,  so  long  as  she 
should  remain  unmarried,  thirteen  of  the  shares  in  his  said 
residuary  estate;"  but  he  directed  that  the  same  should  be 
reduced  to  four  shares  only  on  her  marriage  for  her  separate 
use.  "And  he  thereby  directed  that,  on  one  of  his  said 
daughters  being  married,  the  three  overplus  shares  should 
fall  into  and  form  part  of  his  said  residuary  estate,  and  be 
divided  as  in  his  said  will  was  mentioned." 

L.  P.  B.  married  after  the  death  of  the  testator. 

Held,  that  the  condition  reducing  her  shares  in  case  of 
marriage  was  void,  and  that  she  was,  although  married,  en- 
titled to  the  ten  shares  of  the  income  during  her  life. 

1.  A  general  prohibition  of  marriage  is  void  as  a  condition 

defeating  a  gift  of  purely  personal  estate. 

2.  The  source  whence  this  rule  was  derived  was  the  Crown 

or  civil  law ;  and  hence  personal  estate  is  subject  to 
the  rule,  while  land  and  charges  on  land  follow  the 
rule  of  the  common  law. 

3.  In  this  case  the  gift  is  neither  land  nor  fixed  personalty. 

It  is  a  trust  for  sale  of  real  estate  and  conversion  of 
personal  estate,  and  a  gift  of  the  income  of  the 
proceeds. 

4.  The  testator  uses  the  word  "  until,"  showing  that  he 

knew  the  difference  between  a  condition  and  a  limita- 
tion. The  contention  that  it  is  a  conditional  limita- 
tion is  scarcely  arguable  [Lloyd  v.  Lloyd^  21  L.  J.  II., 

p.  D 
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Ch.  596  ;  2  Sim.  255  ;  Morley  v.  Renoldaon,  12  L.  J.  R., 
Ch.  373 ;  1  Hare,  570).  In  the  latter,  it  was  held 
that  a  legacy,  recognised  by  a  codicil  and  made  con- 
ditional on  not  marrying,  was  in  restraint  of  marriage. 

5.  As  to  the  proceeds  of  the  sale  of  land,  I  hold  the  law 

to  be  the  same  as  it  is  with  regard  to  personal  estate. 
When  this  Court  took  the  rule  from  the  civil  law  it 
modified  it  in  cases  of  condition  precedent,  and  condi- 
tions restraining  marriage  under  a  particular  or  given 
age,  or  without  consent. 

6.  A  fund  lying  between  the  two  classes  of  property,  but 

found  by  this  Court  as  money,  is  tmquestionably  to 
be  treated  as  personalty.  Mixed-funds  [given  together, 
and  so  given  in  one  clause  only]  are  governed  by  the 
rules  of  personalty. 

7.  If  necessary,  I  should  hold  that  the  proceeds  of  a  valid 

trust  for  sale  were  also  to  be  treated  as  personalty 
within  the  above  rule  {Re  Martha  TrustSy  28  L.  J.  R., 
Ch.  7;  3  De  G.  &  J.  195). 

8.  The  condition  is  void. 

Comments. 

The  adopted  rule  of  law,  simply  stated,  is,  that  a  condition  in 
restraint  of  marriage  generally  is,  as  to  personal  estate,  void. 

A  *' condition  is  a  clause  expressed  or  implied,  providing  or 
importing  that  an  estate  (or  interest)  shall  be  enlarged, 
diminished,  defeated,  or  ...  .  suspended,  in  a  given 
event"  f Smith's  ** Executory  Interests,"  s.  9). 

A  conoitional  limitation  is  a  proviso  by  way  of  use  or  devise 
for  the  annihilation  of  an  interest  under  a  preceding  limitation 
in  a  particular  event  which  is  unconnected  with  the  original 
quantity  of  that  interest,  and  which  may  not  happen  until  after 
such  interest  has  vested,  and  for  the  creation  of  a  new  interest 
in  its  stead  in  some  other  person  (Feame,  10).  If  the  clause  in 
question  could  have  been  shown  to  be  a  conditional  limitation 
within  the  above  definition,  it  would  have  been  good. 

As  to  real  estate,  the  objection  to  a  condition  of  the  kind  is 
altogether  independent  of  the  civil  law,  and  is  only  founded  on 
considerations  of  public  policy.  Thus,  a  condition  in  general 
restraint  of  marriage  is  void  as  to  real  estate  because  against 
that  policy.  But  in  almost  every  other  modification  it  is  good, 
and  a  testator's  dispositions  are  unfettered.  It  was,  tmtil  lately, 
doubtful  whether  a  condition  in  restraint  of  the  second  marriage 
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of  a  man  was  equally  valid  with  that  in  restraint  of  the  second 
marriage  of  a  woman.  It  was  decided  to  be  so  by  the  Appeal 
Court  in  Allen  v.  Jackson,  L.  E.,  1  Ch.  D.  229  ;  45  L.  J.  R,  Ch. 
App.  310.  Any  one  may  impose  the  condition — i.e.  the  power 
to  do  BO  is  not  confined  to  the  husband  or  wife  {Newton  v.  Mars- 
den,  2  Jo.  &  H.  356). 

The  case  of  Reynish  y.  Martin,  3  Atk.  330,  does  not  conflict 
with  the  above  decision  of  the  M.  B.,  because  the  charge  there 
was  on  the  land  in  aid  of  the  personally,  and  there  does  not 
appear  to  have  been  the  gift  over  which  is  necessary  to  render 
the  condition  to  ask  consent  operative.  Consequently,  the  legacy 
was  allowed  as  a  personal  legacy,  but  not  as  a  charge  on  land. 

In  Waiiams  v.  Murrell,  L.  E.,  23  Ch.  D.  360 ;  52  L.  J.,  Ch. 
631,  Pearson,  J.,  referring  to  the  passage  in  the  judgment  in 
Bellairs  v.  Bellairs,  supra,  that  '*  having  a  mixed  fund,  you  are 
not  to  sever  it  into  two  and  say  it  is  valid  as  to  so  much  as  arises 
from  realty,  and  invalid  as  to  so  much  as  arises  from  personalty, 
but  to  hold  that  the  two  funds  are  to  be  kept  together,  and  that 
the  rules  as  to  personal  estate  are  to  apply,  says  that  it  shows 
that  the  M.  E.  "  was  thinking  of  a  case  in  which  really  and  truly 
there  is  a  gift  contained  in  one  clause  only."  The  question  is 
whether  in  me  particular  will  the  whole  property  is  mixed  up  in 
one  mass.  If  so,  the  rule  in  Genery  v.  Fitzgerald  (Jac.  468) 
applies,  and  the  intermediate  rents  follow  the  rule  as  to  inter- 
mediate income. 


Wells  r.  Wells. 

[43  L.  J.  E.,  Ch.  681 ;  L.  E.,  18  Eq.  504.] 

"  Nephews "  and  "  nieces "  mean  only  those  by  blood, 
i.e.j  do  not  extend  to  the  nephews  and  nieces  of  a  husband  or 
wife,  although  the  testator  or  testatrix  may  have  in  his  or 
her  lifetime  called  the  nephews  and  nieces  of  his  or  her 
husband  his  or  her  nephews  and  nieces. 

When  a  word  has  a  plain  primary  meaning,  extrinsic  evi- 
dence of  another  meaning  is  not  admissible. 

The  fact  that  a  husband's  niece  is  in  a  previous  gift  in  the 
will  called  a  "  niece"  is  not  sufficient  to  enable  the  husband's 
nephews  and  nieces  to  take  under  a  residuary  gift  to  "  all  my 
nephews  and  nieces." 

Comments^ 

In  Merrillr.  Morton,  L.  E.,  17  Ch.D.  382  ;  50  L.  J.  E.,  Ch.  249, 
V.-C.  Malins  says:  "It  is  i)emiciou8  to  extend  the  gift  to  the  wife's 

d2 
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nephews  and  nieces,  simply  because  a  testator  may  have,  in  his 
will,  referred  to  them  as  his  nephews  and  nieces."  The  M.  R. 
agreed  with  Lord  Hatherley's  judgment  in  Smith  v.  Lidiard^ 
3  Kay  &  J.  252,  and  disapproved,  as  did  V.-C.  Malins  in  the 
above  case,  the  decision  of  the  Court  of  Exchequer  in  Grant  v. 
Grant,  L.  E.,  5  C.  P.  727 ;  39  L.  J.  E.,  Exch.  272. 

On  the  other  hand,  where  the  testator  has  not,  when  he  makes 
his  will,  or  at  his  death,  any  of  his  own  nephews  or  nieces,  nor 
any  possibility  of  having  any,  the  wife's  nephews  and  nieces  are 
entitled  imder  the  description  of  the  testator's  nephews  and 
nieces,  and  extrinsic  evidence  that  the  testator  could  not  possibly 
mean  them  is  not  admissible.  When  you  have  got  evidence  of 
persons  answering  the  description  of  legatees  in  the  will,  then 
you  must  stop  all  extrinsic  evidence  {Sherratt  v.  Mountford,  L.  E., 
8  Ch.  928 ;  42  L.  J.  E.,  Ch.  App.  688). 


Steed  V.  Freece. 

[43  L.  J.  E.,  Ch.  687 ;  L.  E.,  18  Eq.  192.] 

If  real  estate  of  an  infant  is  ordered  to  be  sold  for  payment 
of  costs,  or  any  other  special  purpose,  and  more  is  sold  than 
is  required,  the  surplus  proceeds  of  sale  are  converted  into 
personal  estate,  and,  on  the  death  of  the  infant,  go  to  his 
personal  representatives  [Jerefny  v.  Preston^  13  Sim.  356 ;  and 
Cooke  Y,  Deaki/y  22  Beav.  196,  questioned).    [Seeposty  p.  108]. 

Mumford  r.  Stohwasser. 

[43  L.  J.  E.,  Ch.  694 ;  L.  E.,  18  Eq.  556.] 

B.,  a  builder,  obtained  from  the  landowner  an  agreement 
for  a  lease  of  a  piece  of  land  for  ninety-nine  years  from 
September  29,  1868.  He  verbally  agreed  to  build  for  M. 
a  house  on  a  portion  of  the  land,  and  to  grant  an  under-lease 
for  the  remainder  of  the  term,  save  ten  days,  at  14/.  a  year. 
The  house  was  completed,  and  possession  given  to  M.,  who 
paid  last  instalment  of  his  purchase-money  on  June  7,  1869. 
On  September  24,  1869,  M.  became  very  ill,  and  a  memo- 
randum of  agreement,  thus,  was  drawn  up  and  signed :  "  B. 
has  this  day  agreed  to  grant  a  lease  of  a  piece  of  land^ 
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situate,  Ac,  to  M.,  of,  &o.,  for  a  term  of  ninety-nine  years, 
less  ten  days,  from  September  29,  1868,  ground  rent  to  oom- 
menoe  March  25,  1869,  according  to  lease  being  drawn  up 
by  solicitors  of  estate,  with  plan  annexed. — B.  M." 

On  September  29,  M.  died.  Under  his  will  plaintiffs 
became  entitled  to  the  house.  On  December  9,  1869,  B. 
obtained  the  actual  lease  from  the  lord  (which  had  not  until 
then  been  signed) ;  but  plaintiffs  never  had  notice  of  grant- 
ing of  lease.  In  September,  1870,  B.,  who  was  also  a  house 
agent,  let  the  house  for  the  plaintiffs  to  a  tenant,  who  re- 
mained there,  paying  rent  to  the  plaintiffs,  until  about 
September  29,  1871.  Then  the  house  became  vacant.  On 
October  2,  1871,  B.  deposited  the  lease  by  way  of  equitable 
mortgage  with  the  defendant  to  secure  1,020/.,  without  notice 
of  his  sale  to  M.  The  house  was  then  vacant,  and  so  found 
by  defendant.  In  March,  1872,  the  plaintiffs,  through  B., 
let  the  house  again  to  a  tenant,  who  paid  his  rent  to  them. 
On  December  27,  1872  (this  tenant  being  then  in  possession), 
B.  executed  a  legal  mortgage  of  the  house  to  the  defendant, 
who  stated  that  B.  had  told  him  he  had  let  part  of  the  house, 
but  that  he  thought  he  had  meant  a  letting  to  a  lodger. 

The  M.  E. :  True  that  the  rent  is  not  stated  in  the  written 
memorandum,  but  possession  had  been  taken  and  the  rent 
paid  at  a  fixed  sum ;  and  the  covenants  must  have  been  in 
the  imder-lease  the  same  as  in  the  original  lease.  Therefore 
there  is  no  uncertainty. 

1.  Then  B.  committed  a  fraud.     The  defendant  advanced 

his  money  believing  he  had  a  good  title,  and  without 
actual  or  constructive  notice  otherwise.  The  lease  was 
deposited  and  the  house  was  empty. 

2.  The  mistake  which  the  defendant  made  was  in  not 

taking  the  legal  mortgage  when  he  advanced  his 
money,  for  meantime — before  the  mortgage  was 
executed — the  house  was  let,  and  constructive  notice 
of  the  tenancy  arose. 

3.  Not  having  done  his  duty  in  inquiring  from  whom  the 

tenant  held,  he  is  fixed  with  notice  that  the  person 
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assigning  to  him  was  a  trustee  for  another  person. 
He  took  an  assignment  of  the  legal  estate  from  such 
a  person.  Such  an  assignment  will  not  avail  against 
a  prior  equity. 

4.  What  would  the  eflPect  have  been  if  he  had  not  had  this 
notice?  There  has  been  a  conflict  of  opinion;  but 
mine  is  that,  even  without  notice,  he  would  not  have 
acquired  title.  This  would  be  the  case  of  a  trustee, 
knowing  his  character  of  trustee,  assigning  the  legal 
estate  to  a  person  who  did  not  know  that  he  was  a 
trustee,  that  person  having  acquired  a  prior  equitable 
interest.  I  should  hold  that  the  second  equity  had 
not  priority ;  in  other  words,  that  a  trustee  cannot,  by 
committing  a  breach  of  trust,  deprive  of  right  his  own 
cestui  que  trust, 

6.  The  exact  point  in  the  present  case  was  decided  by  Vice- 
Chancellor  Wigram,  in  Alkn  v.  Knight^  6  Hare,  272  ; 
16  L.  J.  K,  Ch.  430 ;  affirmed  16  L.  J.  R,  Ch.  370. 

6.  As  M.  was  so  careless  I  shall  not  allow  him  costs. 
Decree  for  lease  in  accordance  with  parol  agreement. 

Armstrong  v.  Armstrong. 

[43  L.  J.  R,  Ch.  719;  L.  E.,  18  Eq.  541.] 

A  power  to  raise  a  sum  of  money  by  mortgage  includes  a 

power  to  raise  also,  by  the  mortgage,  the  costs  of  effecting 

the  mortgage. 

Comment. 

The  maxim  which  naturally  occurs  to  one  as  applicable  is, 
''  when  the  law  gives  anything  to  any  one,  it  gives  diso  all  those 
things  without  which  the  tlmig  itself  would  be  unavailable" 
(5  Co.  47). 

Foxon  V.  Gascoigne. 

[(On  appeal  from  the  M.  E.)  43  L.  J.  R,  Ch.  App.  729 ;  L.  E., 

9  Ch.  654.] 

Sect.  28  of  23  &  24  Vict.  c.  127,  enabling  a  soUcitor  to 
obtain  a  charge  on  property  recovered  or  preserved  for  a 
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olient,  does  not  apply  to  a  suit  which  oan  only  relate  to  an 
easement.  The  action  was  one  in  which,  in  substance,  an 
interim  injunction  upon  a  defendant  not  to  build  any  higher 
or  pull  down  the  buildings  was  obtained. 

Mellish,  L.  J. :  ^^  The  M.  H.  gave  several  reasons  for 
lus  judgment.  One  of  them — and  it  is  the  ground  upon 
which  our  judgment  will  be  based — is  that  it  was  not  a 
suit  to  leooYBT  property.  If  the  plaintiff  succeeded,  all  that 
can  be  said  to  be  recovered  or  preserved  is  the  right  to  the 
lights.  How  can  a  charge  be  made  on  that  ?  None  can  be 
made  on  an  incident  to  proper ty.^^ 

Marzials  v.  Gibbons. 

[43  L.  J.  E.,  Ch.  774  (on  appeal  from  the  M.  E.).] 

A  committee  of  seven  persons,  on  behalf  of  a  religious 
body,  compiled  and  registered  tmder  54  G^o.  3,  c.  156,  as 
their  property,  a  hymn-book.  Although  so  registered,  it  was 
published  by,  and  sold  for  the  benefit  of,  the  religious  body. 
No  minute  of  consent  had  been  registered  under  5  &  6  Vict. 
0.  45. 

The  real  and  sole  owner  was  not  the  author,  nor  had  the 
author  given  the  copyright  for  natural  love  and  affection.  The 
Act  is  not  in  that  case  to  apply  xmless  the  author,  for  his  own 
benefit,  shall,  before  the  expiration  of  the  existing  copyright, 
have  entered  into  an  agreement  with  the  then  owner. 

The  M.  E.  made  the  right  order,  refusing  to  restrain  the 
publication. 

Aynsley  r.  Glover. 

[43  li.  J.  E.,  Ch.  777 ;  L.  E.,  18  Eq.  544 ;  on  appeal  affirmed, 
44  L.  J.  E.,  Ch.  App.  623 ;  L.  E.,  10  Ch.  283.] 

The  fact  that  an  owner  of  ancient  lights  has  enlarged  his 
windows  does  not  disentitle  him  to  an  injunction  to  protect 
the  lights,  qmad  the  windows  as  they  were  when  the  right 
was  acquired. 
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It  does  not  signify  that  the  plaintiffs  are  for  the  time  being 
using  their  premises  for  a  purpose  not  requiring  light  and  air 
{Jackson  v.  Duhe  of  Newcastle^  L.  R.,  1  Ch.  295,  disapproved). 

The  plaintiff  is  entitled  to  an  injunction,  and  not  merely  to 
damages,  if  he  files  his  bill  to  restrain  the  interference  with 
his  lights  before  the  building  is  commenced  or  completed, 
unless  the  injury  is  trifling,  and  Caims's  Act  ought  to  be 
applied.  That  Act  was  passed  to  prevent  a  plaintiff  from 
getting  a  very  large  sum  from  a  defendant  because  the  plain- 
tiff had  the  legal  right  to  an  injunction  for  other  than  a 
material  and  substantial  damage. 

Comments. 

If  a  building  which  is  entitled  to  ancient  lights  is  pulled  down, 
and  so  the  right  is  suspended,  and  an  adjoining  owner  proceeds 
to  put  up  a  building  which  would  interfere  with  the  lights  of  any 
new  building  on  the  old  site,  the  Couit  will  grant  an  injunction 
against  such  interference,  if  satisfied  that  it  is  intended  to  restore 
the  building  which  had  acquired  the  rights.  In  cases  of  inter- 
ference with  lights,  the  angle  of  45  degrees  is  only  used  as  a  test, 
if  there  is  no  other  satisfactory  means  of  ascertaining  the  fact  as 
to  interference  or  otherwise.  There  is  no  rule  of  law  providing 
.for  such  a  test  {Ecclesiastical  Commissioners  v.  AVno,  49  L.  J.  R., 
Ch.  App.  529 ;  L.  R.,  14  Ch.  Div.  213).  If  the  buildings  entitled 
to  ancient  lights  are  pulled  down  and  a  large  sins^le  building  of 
a  different  character  is  built,  and  there  is  no  reliable  evidence  as 
to  the  position  of  the  windows  in  the  old  building,  the  easement 
is  gone  {Foiclers  v.  Walker,  49  L.  J.  R.,  Ch.  598).  See  Uackeit 
v.  BaisSj  post, 

^  Goodson  r.  Richardson. 

[43  L.  J.  R.,  Ch.  App.  790  (being  in  affirmation  of  a  decision  of 

the  Master  of  the  Rolls).] 

The  defendant  wanted  to  supply  his  houses  with  water  of 
his  own.  Having  obtained  the  permission  of  the  highway 
board  to  break  the  surface  of  a  road,  but  being  informed  that 
such  permission  was  subject  to  the  rights  of  private  owners, 
he  laid  pipes  along  the  highway,  which  abutted  on  a  piece  of 
land,  seventy-four  yards  whereof  were  owned  in  fee  by  the 
plaintiff,  who  objected.  The  defendant  threatened  also  to 
complete  waterworks  of  his  own,  and  to  use  the  pipes  for  his 
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own  profit.  A  mandatoiy  injunotion  was  granted  against  the 
defendant.  The  works  were  completed  before  the  filing  of 
the  biU,  but  were  so  quiokly  done  (in  about  two  weeks)  that 
the  plaintiff  was  held  not  to  have  acquiesced  or  delayed.  The 
title  of  plaintiff  was  not  disputed ;  and,  where  this  is  so,  the 
Court  does  not  require  a  prior  action  at  law  for  the  trespass 
to  be  brought. 

There  was  an  additional  reason  for  holding  the  above 
remedy  to  be  applicable,  because  it  was  a  highway ;  and,  if 
plaintiff  had  tried  to  remove  the  pipes,  he  might  have  been 
liable  to  proceedings  from  the  highway  board.  If  possession 
is  originally  legal,  but  liable  to  be  displaced  by  ejectment,  no 
injunction  would  be  granted,  but  the  parties  would  be  left  to 
their  legal  remedies. 

That  is  the  distinction  between  Deere  v.  Guest ^  1  Myl.  &  Cr, 
616 ;  6  L.  J.  E.,  Ch.  69,  oni  Bowes  v.  Laic,  L.  E.,  9  Eq.  636, 
39  L.  J.  E.,  Ch.  483,  and  the  present  case. 


Jervis  r.  Wolferstan. 

[43  L.  J.  E.,  Ch.  809;  L.  E.  18  Eq.  18.] 

When  a  trust  is  accepted  at  the  request  of  a  cestui  que  trust, 
and  duly  performed,  the  cestui  que  trust  is  personally  liable  to 
indemnify  the  trustee  against  all  losses  accruing  in  the  course 
of  such  due  performance. 

If  the  loss  occurs  after  the  death  of  the  cestui  qus  trust,  the 
trustee  stands  as  a  creditor  against  the  estate  of  the  cestui  que 
trust,  and,  as  such,  can  compel  legatees  to  whom  legacies  have 
been  paid  to  refund  to  recoup  him.  If  an  executor  has 
notice  of  a  contingent  liability,  and  yet  distributes  the  estate, 
he  may  still,  if  the  liability  accrues,  compel  legatees  to  refund 
to  meet  that  liability. 

An  e-iecutor  requiring  a  legatee  to  refund,  however,  can 
only  obtain  from  that  legatee  the  capital  sum  paid,  and  not 
any  intermediate  interest — i.  e,  no  interest  on  the  amount 
which  has  been  in  the  legatee's  hands. 
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Strong  V.  Bird. 

[43  L.  J.  E.,  Ch.  814 ;  L.  E.,  18  Eq.  315.] 
A.  borrowed  1,100/.  from  his  stepmother,  who  was  residing 
with  him,  under  an  agreement  that  the  debt  should  be  paid 
by  instalments  of  100/.  deducted  from  each  quarterly  payment 
for  her  board.  After  two  deductions  she  refused  to  make  any 
more,  and  said  she  would  f orgiye  the  debt  and  pay  in  full  for 
her  board.  She  was  in  good  circumstances.  She  lived  four  years 
more,  and  paid  sixteen  sums  oi  212/.  10s.  a  quarter.  There 
were  memoranda  in  her  handwriting  confirming  the  state- 
ments as  to  her  intention  to  forgive  the  debt.  She  afterwards 
appointed  A.  sole  executor  of  her  will,  but  her  will  contained 
no  disposition  of  her  residuary  estate. 

Held,  that  the  debt  was  validly  released  at  law  by  the 
appointment  as  executor,  and,  in  equity,  on  the  merits,  her 
intention  having  been  to  that  effect ;  and  also  on  the  ground 
that  her  continued  full  payments  for  her  board  had  actually 
completed  the  gift.    The  property  had  changed  ownership. 

Astley  V.  Earl  of  Essex. 

[43  L.  J.  E.,  Ch.  817 ;  L.  E.,  18  Eq.  290.] 
An  estate  was  settled  on  W.  C.  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the 
first  aild  other  sons  of  W.  C.  successively  in  tail  male,  with 
remainder  to  other  persons  for  life,  remainder  to  their  sons 
in  tail  in  like  manner.  There  was  the  usual  name  and  arms 
clause,  providing  that,  in  case  any  person  should  fail  to 
comply  with  it  for  twelve  calendar  months  after  becoming 
entitled  in  possession,  the  estate  should  go  over  as  if  he  were 
dead. 

T.  G-.  C.  entered  into  possession  as  tenant  in  tail,  but  did 
not  comply  with  the  above  clause.  He  remained  in  posses- 
sion for  more  than  twenty  years  after  he  had  forfeited  the 
estate.  At  T.  Qt.  C.'s  death  the  next  remainderman  (W.  A.  C.) 
was  in  India,  and  was  ignorant  of  the  condition,  and  did  not 
comply  with  it. 
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Judgment. — The  remainderman  has  aright,  at. the  termi- 
nation of  the  tenancy  for  life,  to  enter.  The  true  way  of 
reading  the  Statute  of  Limitations  (3  &  4  Will.  4,  o.  27, 
88.  3,  4)  is,  that  the  words  "  forfeiture  "  and  "  breach  of  con- 
dition "  are  to  be  read  in  their  largest  sense,  and  to  apply 
whether  the  forfeiture  arises  under  a  conditional  limitation 
or  is  a  true  forfeiture  at  law.  The  Statute  of  Limitations, 
therefore,  cannot  apply.  If  the  forfeiture  did  not  apply  to 
T.  G.  C,  then,  on  his  death,  as  he  did  not  bar  the  entail, 
and  died  without  issue,  of  course  the  next  remainderman 
would  be  entitled  to  possession.  If  it  did  apply,  the  mean- 
ing of  sect.  4  is  that,  as  the  title  of  the  remainderman  accrued 
by  forfeiture  or  breach  of  condition,  the  words  in  the  section 
include  every  case  of  forfeiture  or  breach  of  condition — 
whether  operating  by  acceleration  of  another  estate  under 
a  conditional  limitation,  or  whether  the  effect  of  the  forfei- 
ture was  merely  to  give  a  right  to  the  heir  to  re-enter  under 
the  common  law  rule.  If  this  was  not  so  considered,  what 
might  follow — e,  g,y  in  the  case  of  forfeiture  by  reason  of  the 
tenant  for  life  not  residing  for  six  months  of  every  year  at 
the  mansion  house  P  If  sect.  4  did  not  apply,  a  man  who 
broke  the  condition  and  lived  twenty  years  afterwards  might 
daim  the  fee.     This  would  astonish  the  remainderman. 

Then  the  clause  applies  to  a  tenant  in  tail — to  W.  A.  C. 
Ignorance  of  the  condition  does  not  protect  him  {Porter  v. 
Fry,  1  Vent.  199;  Re  Sodgea's  Trusts,  L.  E.,  15  Eq.  92  ;  42 
L.  J.  R,  Ch.  452). 


Jones  f.  Lloyd. 

[43  L.  J.  E.,  Ch.  826  ;  L.  E.,  18  Eq.  265.] 

The  next  friend  of  a  partner  incurably  insane,  although 
not  so  foimd  on  inquisition,  may  sue  for  a  dissolution  of  the 
partnership.  The  equity  to  have  a  dissolution  is  not  confined 
to  the  other  partner  (see,  also,  Fisher  v.  Melks,  L.  E.,  18  Eq. 
268,  n.). 
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Cotton  V.  Gillard. 

[44  L.  J.  E.,  Ch.  90.] 

A  trade-mark  cannot  exist  in  gross — i.  e.,  apart  from  the 
invention  or  the  article. 

Re  Poole  Fire  Brick,  &o.  Co.  (Hartley's  Case). 

[44  L.  J.  E.,  Ch.  95;  affirmed,  44  L.  J.  E.,  Ch.  240;  L.  E.,  18  Eq. 

642;  andL.  E.,  10  Ch.  157.] 

If,  in  pursuance  of  an  agreement  to  allot  fully  paid  up 
shares,  the  shares  have  been  allotted  before  filing  of  the 
agreement  with  the  registrar  of  joint  stock  companies,  the 
company  may,  without  any  application  to  the  Court,  cancel 
the  shares  and  issue  new  ones.  The  company  may  set  a 
mistake  right  without  coming  to  the  Court, 


Be  Bamed's  Banking  Co.,  Ex  parte  The  Joint  Stock 

Discount  Co.  (Limited). 


[44  L.  J.  E.,  Ch.  97;  affirmed  on  appeal,  44  L.  J.  E.,  Ch.  494  ; 

L.  E.,  10  Ch.  198.] 

Where,  under  the  doctrine  of  Ex  parte  Waring  (19  Ves. 
345),  securities  given  as  between  drawer  and  acceptor,  or 
indorser  of  bills,  to  assure  payment  of  such  bills,  are  realised 
and  distributed  amongst  the  several  holders,  such  realisation 
and  distribution  are  to  be  considered  as  effected  when  thQ 
bills  become  due ;  and  all  questions  of  proof  are  referred  to 
that  period,  whether  the  administration  be  in  Bankruptcy  or 
Chancery. 


Re  The  Agricultural  Cattle  Insurance  Co. 

[On  affirming  appeal,  44  L.  J.  E.,  Ch.  App.  108 ;  L.  E., 

10  Ch.  1.] 

An  insurance  company,  incorporated  with  imlimited  lia- 
bility, under  7  &  8  Vict.  c.  110,  granted  policies  containing 
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the  following  clause :  "  The  funds,  securities,  and  property  of 
the  company  at  the  time  of  enforcing  any  claim  under  this 
agreement  remaining  unapplied  and  undisposed  of,  and  in- 
applicable to  prior  claims,  shall  alone  be  liable  to  answer 
and  make  good  all  claims  and  demands  upon  the  company." 
The  company  was  woimd  up  in  1861,  and  payment  of 
amounts  unpaid  on  shares  was  enforced  by  calls.  The  fund 
so  obtained  was  applied  pro  rata  in  payment  of  claims  of 
policy  holders  and  general  creditors  of  the  company. 

The  M.  H.  ordered  that  such  a  proportion  of  the  fund  so 
obtained  as  was  standing  to  the  credit  of  the  managers  as 
the  amounts  due  to  the  policy  holders  bore  to  the  general 
debts  of  the  company,  should  be  apportioned  amongst  the 
policy  holders,  and  that  the  costs  should  be  paid  out  of 
money  to  be  obtained  by  further  calls  on  shareholders.  This 
was  affirmed  on  appeal. 

The  funds  to  which  the  contract  points  must  be  kept 
entirely  for  policy  holders. 


The  Workington  Local  Board  r.  The  Cockermouth 

Local  Board. 

[44  L.  J.  E.,  Ch.  118  ;  L.  E.,  18  Eq.  172.] 

Where  a  public  body  are  proceeding  to  break  a  statutory 
provision,  an  injimction  against  such  a  course  is  as  of  right, 
and  evidence  that  no  one  will  be  injured  by  the  breach  is 
useless  (see  The  Attomey-Oeneral  v.  The  Leeds  Corporation^ 
L.  E.,  5  Ch.  583;  39  L.  J.  E.,  Ch.  254,  711;  and  The 
Attomej/'GeneralY.  The  Wolverhampton  Rail.  Cb.,2  W.  E.  330). 


The  Cominlssioners  of  Sewers  of  the  City  of  London 

V.  Glasse. 

[44  L.  J.  E.,  Ch.  129 ;  L.  E.,  19  Eq.  134.] 

Judgment. — The  owners  and  occupiers  of  land  within  this 
Epping  Forest,  claim  right  of  common  appurtenant  for  com- 
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monable  beasts,  levant  and  couohant,  upon  their  lands  over 
the  wastes  of  the  forest,  i.  e.  over  land  which  was  6,000  acres, 
and  is  now  about  4,000  acres,  there  having  been  many  inclo- 
sures.  It  is  claimed  as  ordinary  common  appurtenant,  limited 
to  "neat  beasts"  and  horses,  and  subject  to  the  forestal  custom 
that  during  the  fence  month  of  the  year  no  oommoning  is 
allowed.  Such  a  claim  is  to  be  proved :  (a)  by  calling  per- 
sons who  can  prove  that  for  sixty  years  and  upwards  the 
right  has  been  exercised ;  (b)  by  proving  records  of  ancient 
claims. 

The  defendants  say  the  common  claimed  is  manorial,  and 
that  they,  as  lords,  bad  a  right  to  inclose  the  whole  or  the 
greater  part  of  the  common.  Then  they  say  they  can  defeat 
the  right,  claimed  by  prescription,  by  showing  the  origin  of 
it  to  be  inconsistent  with  present  user.  That  is  sound  law, 
but  the  case  of  defendants  fails. 

Then  it  was  said  this  may  be  a  common  appurtenant,  not 
in  the  ordinary  sense,  but  such  a  common  with  a  common  of 
vicinage  over  the  wastes  of  the  forest. 

In  order  to  have  common  of  vicinage  you  must  have  two 
vills,  or  lordships,  or  manors,  with  separate  commons  adjoin- 
ing,  and  the  beasts  must  always  be  turned  out  in  the  com- 
moner's own  manor.  Here  there  was  no  parish  common. 
Farts  of  the  waste  are  in  different  parishes,  and  the  beasts 
were  turned  out  on  the  whole.  Therefore,  the  common  must 
be  the  ordinary  common  appurtenant  direct,  and  is,  on  the 
evidence,  established. 


Hasluck  r.  Pedley. 

[44  L.  J.  E.,  Ch.  143 ;  L.  E.,  19  Eq.  271.] 

The  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35),  applies 
both  to  a  will  made  before  and  republished  after  it,  and  to  a 
specific  devise  of  lands,  and  generally  as  between  the  real 
and  personal  representatives. 
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In  re  Maclean's  Trusts. 

[44  L.  J.  E.,  Ch.  145 ;  L.  R,  19  Eq.  275.] 

The  exemption  from  succession  duty  provided  for  by  sect.  17 
of  the  Succession  Duty  Act  (16  &  17  Vict.  c.  51)  applies  to 
trustees  of  an  assurance  company,  being  assignees  of  an 
assured  person ;  and,  therefore,  no  succession  duty  is  payable 
as  between  the  subscriber  and  them. 

Salvin  v.  The  North  Branoepeth  Coal  Company. 

[(Affirming  the  Master  of  the  EoUs)  44  L.  J.  E.,  Ch.  149,  Ch. 

App. ;  L.  E.,  9  Ch.  Div.  705.] 

Where  a  colliery  or  other  work  is  being  carried  on  in  the 
usual  manner,  so  far  as  appears  on  the  face  of  things,  a 
plaintiff  who  seeks  to  interfere  with  it  by  injunction  on  the 
ground  that  it  is  a  nuisance,  must  show  actual  and  substan- 
tial or  visible  damage.  He  should  first  call  ordinary  wit- 
nesses. Scientific  eyidence  should  only  be  to  explain  the 
cause  of  the  damage.  The  Court  will  not  in  such  a  case 
send  an  expert  to  report,  as  that  would  amount  to  a  delega- 
tion of  judgment ;  nor  will  it  direct  an  issue  where  the  state 
of  things  since  institution  of  the  suit  may  have  altered. 

In  re  The  Traders  North  Staffordshire  Carrying 
Co.  (Limited),  Ex  parte  The  North  Staffordshire 
Bailway  Co. 

[44  L.  J.  E.,  Ch.  172 ;  L.  E.,  19  Eq.  60.] 

Section  163  of  the  Companies  Act,  1862  (25  &  26  Vict. 
c.  89),  is  as  follows:  "When  any  company  is  being  wound  up 
by  the  Court,  or  subject  to  the  supervision  of  the  Court,  any 
attachment,  sequestration,  distress,  or  execution  put  in  force 
against  the  estate  or  effects  of  the  company,  after  the  com- 
mencement of  the  winding-up,  shall  be  void  to  all  intents." 

The  decision  in  In  re  The  Lundy  Oranite  Company^  Ex 
parte  Heaven ,  L.  E.,  6  Ch.  462 ;  40  L.  J.  E.,  Ch.  588,  was  only 
that  the  section  did  not  apply  where  the  distress  is  against  a 
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tenant  other  than  a  company,  although  the  company's  goods 
may  be  taken  under  the  distress.  Lord  Justice  Turner,  in  In 
re  The  Exhall  Mining  Company ^  33  L.  J.  R.,  Ch.  595,  thought 
the  section  only  applied  to  cases  where  leave  had  not  been 
given  to  enforce  the  distress  under  sect.  87.  The  reason  of 
Lord  Justice  Knight-Bruce  in  the  case  was  a  mistake ;  for  the 
words  are  "  after  the  commencement  of  the  winding-up,"  not 
"  after  the  winding-up  order."  The  meaning  of  the  Act  is 
to  prevent  preferentijd  claims  after  the  winding-up. 

Comments. 

The  decision  in  The  Lundy  Granite  Company^s  Case  was  fol- 
lowed in  In  re  The  Regent  United  Service  Stores,  Ex  parte  Burke 
(App.),  471..  J.  R.,  Ch.  677  ;  L.  R.,  8  Ch.  Div.  616.  The  ques- 
tion is  whether  the  landlord  is  proceeding  as  creditor  of  the 
company.  Unless  he  is,  he  cannot  be  restrained  from  his 
distress.  In  the  last  case  the  company  were  in  occupation  by 
arrangement  with  the  actual  lessee ;  but  no  assignment  or  under- 
lease had  been  executed  so  as  to  put  them  in  the  position  of  legal 
tenants.  The  whole  of  the  cases  are  revised  in  In  re  Oak  Pits  Col- 
liery Company,  L.  R.,  21  Ch.  D.  322 ;  51  L.  J.  R.,  Ch.  (App.)  768. 
As  to  rent  accruing  after  the  commencement  of  the  winding-up,  if 
the  liquidator  uses  the  property  for  carrying  on  the  company's 
business,  or  keeps  the  property  in  order  to  soil  it  or  otherwise 
deal  with  it,  the  landlord  will,  on  appHcation,  imder  sect.  87,  be 
allowed  to  distrain  for  or  be  ordered  to  receive  in  f uU  such  rent : 
but  if  possession  has  been  kept  by  mutual  arrangement,  and  for 
the  benefit  of  the  landlord  as  well  as  of  the  company,  this  will 
not  be  allowed,  unless  the  liquidator  has  expressly  agreed  to  pay 
the  rent.  Neither  will  the  rent  be  allowed  if  the  liquidator  has 
been  simply  passive.  The  Judicature  Act  does  not  by  implica- 
tion alter  the  landlord's  position  by  importing  the  Bankruptcy 
Act  provisions  in  case  of  winding-up  by  the  Court.  {Moor  v. 
Analo'Italian  Bank,  L;  R.,  10  Ch.  D.  681). 

As  to  rates  made  after  the  winding-up,  see  ante  p.  31. 

Wells  r.  Eilpin. 

[44  L.  J.  R.,  Ch.  184 ;  L.  R.,  18  Eq.  298.] 
An  elegit  judgment  creditor  to  whom  the  sheriff  has  re- 
turned ''  nil,"  is  entitled  to  a  decree  for  sale  and  a  receiver, 
subject,  where  there  are  prior  incumbrances,  to  these  incum- 
brances. He  is  not  entitled  to  a  declaration  that  he  has  a 
charge,  or  to  a  decree  for  foreclosure.    [See  posf^  pp.  233, 364.] 
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Finnegan  v.  James. 

[44  L.  J.  R,  Ch.  185  ;  L.  E.,  19  Eq.  73.] 

The  equity  practice  in  patent  cases  ought  to  conform,  as 
far  as  possible,  to  that  at  law,  as  established  by  15  &  16 
Vict.  0.  83,  s.  41.  The  plaintiff  must  deliver  particulars  of 
breaches  alleged,  and,  if  a  defendant  then  alleges  prior  user, 
the  plaintiff  may  have  counter-particulars  of  such  alleged 
prior  user. 

Comment. 

As  regards  particulars  of  objections,  they  must  be  complete 
in  detail.  (See  Flower  v.  Lhyd^  L.  E.,  6  Ch.  Div.  297 ;  and  the 
order  will  now  follow  46  &  47  Vict.  c.  57,  s.  29.) 


Carlyon  v.  Tmsoott 

[44  L.  J.  E.,  Ch.  186 ;  L.  E.,  20  Eq.  348.] 

The  gift  in  this  case  was  of  real  and  personal  estate  upon  trust 
to  pay  debts,  and  then,  if  that  was  insufficient  to  pay  them,  to 
pay  out  of  the  real  estate, — only  a  trust  affecting  the  real  estate 
if  the  personal  estate  was  deficient.  It  did  not  prove  deficient. 
As  regards  the  particular  estate  in  question,  it  was  given  to  a 
lady  for  life,  and  after  her  death  to  sell  and  divide  the  pro- 
ceeds. The  lady  was  still  living.  The  doctrine  in  Forbes  v. 
Peacock,  13  L.  J.  R.,  Ch.  46 ;  12  Sim.  528,  is  only  that, 
where  there  is  a  power  to  sell  for  the  payment  of  debts  and 
legacies,  there  is  an  implied  power  to  give  receipts.  The 
case  is  no  authority  for  the  contention  that  there  is  also  in 
such  a  case  an  implied  power  of  sale. 

Comment. 

The  will  was,  in  this  case,  prior  to  the  statutes  22  &  23  Vict. 
e.  85,  and  23  &  24  Vict.  c.  145,  which,  of  course,  supply  tho 
above  power.  Ultimately  a  title  was  made  for  the  willing  pur- 
chaser under  the  Leases  and  Sales  of  Settled  Estates  Act  ( 1 9  & 
20  Vict.  c.  120),  upon  the  authority  of  In  re  The  Duchess  of 
Cleveland's  Settled  Estates,  L.  E.,  W.  N.,  July  11,  1874,  and  //* 
re  Morgan's  Settled  Estates,  L.  E.,  9  Eq.  587. 

P.  E 
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Lowther  v.  Bentinok. 

[44  L.  J.  E.,  Ch.  197;  L.  E.,  19  Eq.  167.] 

A  legacy  was  bequeathed  to  trustees  upon  trust  to  pay  the 
income  to  F.  L.  for  life,  and  after  his  death  for  such  trusts 
as  said  F.  L.  should  appoint,  and,  in  default  of  appointment, 
in  trust  for  F.  L.'s  children.  The  testator  declared  that  it 
should  be  lawful  for  the  trustees  to  raise  any  part  of  the 
trust  money,  not  exceeding  one  moiety,  and  to  pay  and 
apply  the  same  "  in  or  towards  the  preferment  or  advance- 
ment of  the  said  F.  L.,  or  otherwise,  for  his  benefit,"  in  such 
manner  as  the  said  trustees  "  in  their  discretion  should  think 
fit." 

F.  L.  was  thirty  at  the  date  of  the  will.  After  testator's 
death  he  borrowed  money  on  security  of  his  life  interest  in 
the  fund,  and  then  applied  to  his' trustees  to  pay  off  his  debts 
thus  incurred. 

Held,  that  they  might  do  so. 

The  M.  E.  observed  that  his  rule  was  that  laid  down 
in  Gh-ey  v.  Pearson,  26  L.  J.  E.,  Ch.  473 ;  6  H.  L.  Cas.  61, 
to  construe  documents  according  to  their  literal  import, 
unless  there  was  ground  for  any  other  construction  in  the 
subject  or  the  context.  The  matter  is  left  to  the  discre- 
tion of  the  trustees.  It  is  said  I  must  read  the  words  '^  or 
otherwise  "  as  meaning  things  ejusdem  generis  as  '-'preferment 
and  advancement."  I  do  not  know  what  the  same  kind  is, 
because  no  same  kind  exists. 


Coates  V.  Legard. 

[44  L.  J.  E.,  Ch.  201  ;  L.  E.,  19  Eq.  56.] 

In  an  administration  action,  all  parties  who  are  interested 
in  taking  the  account  of  the  personal  estate  are  proper  parties. 
Where  all  the  plaintiffs  have  a  common  interest  in  the  whole 
subject-matter  of  the  action,  defendants  need  not  be  in- 


DECISIONS  OF  SIE  G.  JESSEL,  M.R.  51 

ierested  in  all  Buoh  subjeot-matter  (Campi^//  v.  Mackay^ 
6  L.  J.  R,  CL  73,  and  1  Myl.  &  Or.  603,  approved).  Distinct 
subjeots  are  not  to  be  mixed  up  where  it  is  inconvenient  to  do 
80,  but  that  is  a  matter  of  discretion  {Pointon  v.  Pointon,  40 
L.  J.  E.,  Ch.  609 ;  L.  E.,  12  Eq.  547,  approved  also). 


Lacey  v.  Hill;  Leney  v.  Hill. 

[44  L.  J.  E.,  Ch.  215  ;  L.  E.,  19  Eq.  346.] 

If  a  man,  by  his  will,  gives  all  his  real  estate  upon  trusts 
for  sale  and  conversion,  this,  by  sect  4  of  the  Dower  Act 
(3  &  4  Will.  IV.  0.  105),  excludes  dower.  The  testator  has 
thereby  "  absolutely  disposed  of"  his  lands. 

The  M.  E.  dissented  from  some  observations  of  his  prede- 
cessor in  Rowland  v.  Cuthbertsony  L.  E.,  8  Eq.  466,  which  were 
immaterial  to  the  decision  there,  because  there  was  there  a  gift 
which  clearly  brought  the  case  within  sect.  9.  He  said  that, 
to  bring  the  case  within  sect.  4,  '*  the  testator  must  point  out 
the  land  specifically,  or  designate  it  in  some  way."  That  is 
a  mistake.  A  gift  of  '*  all  my  real  estate "  passes  effec- 
tually all  lands  over  which  the  testator  has  testamentary 
power.  There  is  no  more  need  for  specifia  description  in 
sect.  4  than  in  sect.  9.  The  case  is  within  sect.  9  also,  for 
the  widow  has  an  interest  in  the  proceeds  of  the  land  to  be 
sold.  There  is  an  interest,  in  equity,  in  the  land  itself,  before 
sale,  under  this  provision. 

As  to  the  copyhold  question :  Under  the  old  law  (before 
the  Act  of  Geo.  m.)  a  surrender  to  the  use  of  the  will,  fol- 
lowed by  the  devise,  was  necessary.  After  the  Act  of  Geo.  III. 
the  devise  took  effect  as  if  there  had  been  a  surrender,  and  the 
widow  did  not  take  freebench.  Then,  sect.  3  of  the  Wills 
Act  confers  the  power  of  devising  copyhold  estates  as  if  there 
had  been  a  surrender,  or  as  if  there  had  been  a  custom,  &o. 

b2 
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It  breaks  in  upon  the  customary  law  of  copyholds  for  the 
purpose  of  giving  an  unlimited  power  of  devise.  The  same 
effect  is  to  be  given  to  a  devise  of  copyhold  under  the  new 
law  as  under  the  old  law ;  consequently  a  devise  prevents  the 
title  to  freebench  arising. 

Comment. 

Every  devise  of  land,  whether  in  form  general  or  residuary,  is 
to  all  intents  and  purposes  now  "  specific."  Thus,  devised  estates 
mentioned  specifically  and  by  name,  and  so  devised,  are  liable, 
equally  with  estates  comprised  in  a  residuary  devise,  to  pay  debts 
which  the  general  personalty  is  insufficient  to  satisfy  {Lancefeld 
V.  Iggulden,  44  L.  J.  E.,  Ch.  App.  203;  L.  E.,  10  Ch.  136;  and 
Hensman  v.  Fryer,  37  L.  J.  E.,  Ch.  97 ;  L.  E.,  3  Ch.  420). 


//}  re  The  Stranton  Iron  and  Steel  Co.  (Limited), 

Hx  parte  Bamett. 

[44  L.  J.  E.,  Cli.  233 ;  L.  E.,  19  Eq.  449.] 

As  against  calls  due  on  shares  before  the  winding-up,  a 
shareholder  cannot  set-off  a  debt  due  from  the  company  to 
him. 

If  there  had  been  no  winding-up,  a  set-off  would  have 
been  allowed.  But  sect.  38  of  the  Companies  Act  provides 
that,  in  case  of  a  winding-up,  every  contributory  is  to  pay 
sufEcient  to  meet  the  debts,  &c.,  with  the  qualification  of  the 
limitation  of  liability  to  a  certain  extent  (to  be  defined)  per 
share.  Sect.  101  does  not  overthrow  sect.  38.  It  does  not 
take  away  any  existing  rights.  It  says  that,  in  the  case  of 
an  unlimited  company,  the  Court  may  (not  shall)  allow  a 
set-off.  The  real  reason  why  no  set-off  can  be  allowed  arises 
from  the  language  of  seet.  38,  not  from  that  of  sect.  101. 

No  weight  can  be  given  to  the  shareholder's  uncorroborated 
and  generalized  statement  (without  giving  time,  place,  or 
method  of  supposed  arrangement)  that  there  was  an  agree- 
ment for  a  set-off.    Morever,  there  is  no  company  after  the 
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windiDg-npy  and  the  liquidator  is  uot  to  be  bound  by  such  an 
assertion. 

earner's  Case,  37  L.  J.  R.,  Ch.  208 ;  L.  R,  5  Eq.  214, 
approved,  but  not  as  to  reasons  for  the  decision. 

Comment. 

See  also  the  M.  R.'s  decision  in  In  re  Whitehouse  ^  Co,  {infra), 
47  L.  J.  R.,  Ch.  801  ;  L.  R.,  9  Ch.  D.  595. 


Bush  V.  Trowbridge  Water  Company. 

[44  L.  J.  R.,  Ch.  235 ;  L.  R.,  19  Eq.  291  (affirmed  on  appeal, 
44  L.  J.  R,  Ch.  645 ;  L.  R.,  10  Ch.  Div.  459).] 

If  the  water  in  a  stream  is  appreciably  affected  by  a  diver- 
sion thereof  by  a  company  subject  to  the  provisions  of  the 
Lands  Clauses  Act  (sects.  84,  85),  such  diversion  is  ground 
for  compensation,  pursuant  to  sect.  68,  but  not  for  compul- 
sory purchase  under  sects.  84  and  85. 

If  property  is  interfered  with,  it  must  be  purchased  as  a 
whole.  But  if  diversion  of  water  were  thus  treated,  every 
riparian  owner  and  occupier  could  compel  the  purchase  of 
their  portion  of  the  stream. 

Moreover,  it  was  decided  in  JSagle  v.  The  Charing  Cross 
Rail.  Co.,  36  L.  J.  R.,  C.  P.  297 ;  L.  R.,  2  C.  P.  638,  that 
an  easement  is  a  subject  for.  compensation  under  sect.  68. 


Plimpton  v.  Halcolmson. 

[44  L.  J.  R.,  Ch.  257 ;  L.  R.,  20  Eq.  37.] 

Although  a  patent  may  have  been  used  for  eight  years, 
yet,  unless  there  has  been  active  user  by  way  of  infringe- 
ment, an  injunction  will  not  be  granted  on  interlocutory 
application. 

V.-C.  Kindersley's  rule  to  avoid,  as  far  as  possible,  express- 
ing upon  interlocutory  application  any  opinion  on  the  merits, 
approved* 


54  DECISIONS  OF  SIR  G.  JESSEL,  M.R. 

Hoskins  v.  Holland. 

[44  L.  J.  E.,  Ch.  273.] 

The  fact  that  a  person  is  only  an  assignee  in  equity  of  a 
legal  demand  is  no  ground  for  saying  that  the  forum  should 
be  a  Court  of  Equity  [or  now  the  Chancery  Division]. 


Howard  v.  The  Bank  of  England. 

[44  L.  J.  E.,  Ch.  329 ;  L.  E.,   19  Eq.  295.] 

In  this  case  the  M.  E.  held  that  the  Married  Women's  Pro- 
perty Act,  1870,  gave  no  fresh  power  of  contract  to  a  married 
woman.  It  did  make  certain  property  her  separate  property, 
subject  to  the  incidents  of  an  ordinary  separate  use,  and  it 
superadded  certain  defined  remedies  at  law  for  small  sums ; 
but,  beyond  that,  made  no  alteration  in  the  status  of  married 
women.  The  M.  E.  also  doubted  whether,  under  sect.  3,  trust 
property  was  included,  and  held  that  the  Act  did  not  apply  as 
to  stock  until  the  stock  had  been  placed  in  the  sole  name  of 
the  married  woman  for  her  separate  use. 

Comments. 

Of  course  the  Married  Women's  Property  Act,  1882,  as  to 
cases  cominff  within  it,  supplies  the  above  rights  and  powers. 
The  Act  works  such  a  revolution  in  the  relative  position  of  man 
and  wife,  and  the  growth  of  technicalities  affecting  that  position 
both  as  to  the  law  relating  to  real  and  personal  estate  has  been 
so  gradual,  that  the  Act  is  sure  to  cause  much  litigation.  The 
maxim  that  man  and  wife  are  to  be  deemed  in  law  one  person  is 
reversed.  Thus,  for  instance,  under  the  law  as  it  stood,  if  A. 
and  B.,  both  women,  or  A.  a  woman  and  B.  a  man,  held  per- 
sonalty as  joint  tenants,  and  A.  married,  the  joint  tenancy  was 
severed  by  the  act  of  marriage.  Apparently  that  woidd  not  be 
so  as  to  a  marriage  since  the  Act.  (See  BaiUie  v.  Trahemey  L.  B., 
17  Ch.  Div.  388;  50  L.  J.  E.,  Ch.  295  ;  and  Bracebridae  y.  Cook, 
Plowd.  416;  Co.  Lit.  1856,  and  authorities  there  cited.) 

Again,  is  not  the  effect  of  the  Act  to  destroy  what  would  have 
been  the  ''  tenancy  by  entireties,"  with  its  technii^  results  ? 
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Sect.  1  of  the  Act  strikes  its  key-note ;  the  married  woman  is  to 
be  ''  as  if  she  were  difeme  sole.^^  It  is  a  kind  of  statutory  separate 
property,  irrespectiYely  of  the  equitable  separate  use  which  the 
Act  creates.  I  propose  to  offer  some  further  observations  under 
the  head  of  Cooper  v.  Mtucdonald  (infra). 

Since  the  above  was  written,  Chitty,  J.,  has  decided  that  the 
effect  of  a  gift  to  a  husband  and  wife  and  another  person,  even  in  a 
will  made  before  the  Act,  is  now  to  divide  the  property  into  thirds. 
(See  Mander  v.  Harris^  52  L.  J.  E.,  Ch.  680.  As  regards  wills  made 
before  the  Act,  there  is  the  undoubted  difficulty  arising  from  the 
rule  that  ''ignorance  of  the  law  does  not  excuse,"  or  **  every  one 
is  presumed  to  know  the  law."  If  the  matter  had  been  one  of 
contract,  ''  people  in  general  must  always  be  considered  as  con- 
tracting with  reference  to  the  law  as  existing  at  the  time  of  the 
contract,"  although  there  is  nothing  **to  prevent  parties  .  .  .  . 
from  binding  themselves  by  apt  words  by  a  contract  as  to  any 
future  state  of  the  law"  (Maule,  J.,  in  The  Mayor  of  Berwick  v. 
Oswald,  23  L.  J.  E.,  Q.  B.  (Ex.  Ch.)  324;  3  El.  &  B.  665). 
Thus,  if  a  man  covenants  to  do  a  thing,  and  an  Act  comes  after 
and  makes  the  act  unlawful,  the  statute  repeals  the  covenant 
(Baify  V.  De  Crespigny,  L.  E.,  4  Q.  B.  180 ;  38  L.  J.  E.,  Q.  B. 
98).  In  Hasluck  v.  Pedley  {ante,  p.  46),  the  will  was  made 
before  the  Apportionment  Act,  but  republished  after  it,  and,  of 
course,  the  testator  died  after  it.  The  M.  E.  there  observed : 
"  It  is  very  well  to  say  that  the  testator,  who  made  his  will  and 
died  after  the  Act,  relied  on  the  state  of  the  law  when  he  made 
his  will ;  but  it  is  eqiially  well  to  say  that  he  must  have  meant  it 
to  take  effect  under  the  new  law."  In  Jones  v.  Ogle  (42  L.  J.  E., 
Ch.  App.  334 ;  L.  E.,  8  Ch.  D.  192),  the  Lord  Chancellor 
observes :  "I  should  have  great  difficulty  in  sajdng  that  the  Act 
was  intended  to  alter  or  had  the  effect  o5  altering  the  construc- 
tion of  a  will  made  before  the  Act  was  passed.  If  the  will  had 
been  made  after  the  passing  of  the  Act,  I  could  follow  the  argu- 
ment that  the  testator  makcEf  his  will  with  the  Act  in  his  mind, 
and  the  expressions  he  uses  are  to  be  construed  with  reference 
to  the  Act ;  but  the  construction  of  the  words  of  a  specific  ^ft 
must,  in  my  opinion,  be  taken  generally  according  to  the  meamng 
of  the  words  at  the  time  when  the  will  was  made." 

The  above  authorities  would  appear  to  militate  against  the 
application  of  the  Act  to  a  will  maae  before  the  Act  now  imder 
consideration. 

As  to  cases  coming  within  sect.  5  of  the  1 882  Act,  it  would  appear 
that  the  principle  of  Castle  v.  Wilkinson  (L.  E.,  5  Ch.  Div.  534  ; 
39  L.  J.  E.,  Qi.  843)  will  no  longer  apply.  Formerly,  the  married 
woman  could  not  bind  herself  by  contract  or  otherwise  than  by 
acknowledged  deed. 
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In  re  The  Teme  Valley  Kail.  Co.  (Forbes's  Case). 

[44  L.  J.  E.,  Ch.  356  ;  L.  R,  19  Eq.  353.] 
This  case  is  a  simple  approval  of  Kincaid^s  Case^  In  re  The 
North  Kent  Raibcay  Extension  Co,,  40  L.  J.  R.,  Ch.  19 ;  L.  R., 
11  Eq.  192. 

A  promoter,  signing  a  petition  for  a  private  Act  (incor- 
porating the  Companies  Act),  and  subscribing  to  the  under- 
taking, and  bound  as  such  to  take  fifty  shsires  at  least,  is 
liable  as  a  contributory  to  the  extent  of  fifty  shares,  although 
the  shares  may  never  have  been  allotted,  and  although  he 
may  not  have  acted  as  a  director  after  the  first  ordinary 
meeting,  and  may  not  have  been  re-elected.  "  If  qualified," 
he  was  eligible  for  re-election.  The  cases  cited  turned  upon 
the  question  whether  there  was  a  contract  to  take  shsures. 
Here  there  is. 

Aspden  v.  Seddon. 

[(On  affirming  appeal),  44  L.  J.  E.,  Ch.  App.  359 ;  L.  E.,  10  Ch. 

394.] 

Where  a  man  grants  a  piece  of  land,  reserving  the  whole 
or  a  part  of  the  subsoil,  there  is  a  presumption  that  the 
grantee  is  to  keep  it,  and  that  the  grantor  must  not  cause 
the  surf8U3e  of  the  land  to  subside,  i.e,  to  crack,  break  up,  or 
be  otherwise  injured.  The  surface  is  to  be  enjoyed  without 
being  lowered.  On  the  other  hand,  the  minerals  may  be 
reserved  with  power  to  break  the  surface  to  get  them.  This 
was  a  grant  equivalent  to  a  building  lease.  It  was  a  grant 
in  perpetuity,  at  a  rent,  to  a  cotton  company,  for  the  purpose 
of  building  a  mill.  The  grantee  covenants  to  build  the  mill 
and  keep  it  in  repair.  The  purpose  of  user  is  not  immaterial ; 
for  it  is  less  likely  that  if  a  house  or  mill  is  to  be  built,  the 
right  to  throw  down  that  house  would  be  reserved  by  inten- 
tion than  if  no  such  building  were  intended.  But  there  is 
an  exception  of  the  mines  and  of  all  things  necessary  to  get 
the  minerals.  He  is  not  to  enter  on  the  surface ;  but  there 
is  no  limit  to  the  power  of  underground  working.  There  is 
a  provision  for  compensation,  and  that  makes  the  exception 
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reasonable.  If  a  subsidenoe  arises,  it  is  subject  for  com- 
pensation. It  is  purely  a  question  of  the  contract  and  its 
construction,  and  this  is  its  construction.  It  is  the  duty  of 
the  judge  to  ascertain  for  himself,  and  without  reference  to 
the  decisions  of  other  judges,  the  construction  of  a  document 
which  is  before  him.  The  modem  cases  show  this  to  be  one 
of  construction. 

On  appeal,  the  Lords  Justices  pointed  out  that  some  further 
words  than  the  mere  reservation  of  the  minerals  were  neces- 
sary to  give  the  right  to  interfere  with  the  sUrface  support, 
and  that  the  words  of  the  compensation  clause  supplied  these, 
r/z.,  ''so  that  compensation  be  made  ...  for  all  damage 
that  shall  be  done  ...  by  the  exercise  of  any  of  the  said 
excepted  liberties." 

Smith  V.  Darbt/y  42  L.  J.  E.,  Q.  B.  140 ;  L.  R.,  7  Q.  B. 
716,  approved  by  all  the  judges. 

Comment. 

See  also  Bell  v.  Love,  52  L.  J.  R.,  Q.  B.  App.  290.  An  action 
on  the  compensation  cl^-use  succeeded,  the  provision  being  held 
binding  upon  any  one  exercising  the  right  reserved,  and  not 
being  only  an  agreement  personal  to  the  original  grantor.  (See 
Aspden  v.  Seddon,  L.  R,  1  Ex.  Div.  496  ;  46  L.  J.  K.,  Q.  B.  353.) 

Fowkes  V.  Fascoe. 

[44  L.  J.  R,  Ch.  App.  367 ;  L.  R,  10  Ch.  343.] 
The  Lords  Justices  in  this  case  disagreed  with  the  M.  R., 
although  concurring  in  several  of  his  observations. 

If  property  is  purchased  by  A.  (since  deceased),  in  the  name 
of  herself  and  B,  a  person  to  whom  A.  was  in  loco  parentis^ 
under  circumstances  such  as  to  render  it  probable  that  a  gift 
was  intended,  the  presumption  of  a  resulting  trust  may  be 
rebutted  by  the  evidence  of  B.  alone,  although,  generally 
speaking)  unsupported  evidence  of  interested  persons  of  con- 
versations with  a  dead  man  is  dangerous.  It  was  contended 
that,  if  the  claimant  (B.)  had  proved  that  the  testatrix  (A.) 
had  placed  herself  in  loco  parentis  to  him,  yet  investments 
made  afterwards,  in  the  joint  names  of  A.  and  B.  were 
ademptions  or  satisfactions  pro  tanto.     But  that  doctrine  can 
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only  be  applied  as  between  children ;  against  one  cMLd,  in 
equal  favour  of  other  children,  not  in  favour  of  a  stranger, 
or  one  to  whom  the  testatrix  was  not  in  loco  parentis. 

Re  Flux  &  Co. 

[44  L.  J.  E.,  Ch.  375.] 
A  solicitor  may  be  cross-examined  on  an  affidavit  made  by 
him  under  a  common  order  to  tax,  and  the  examiners  must 
take  his  evidence. 

Jacobs  r.  Brett. 

[44  L.  J.  E.,  Ch.  377  ;  L.  E.,  20  Eq.  1.] 
The  defendant  in  a  suit  in  the  Lord  Mayor's  Court  may 
move  a  Superior  Court  for  a  writ  of  prohibition  to  stay  the 
suit.  Sect.  15  of  the  Mayor's  Court  Act,  1857  (20  &  21 
Vict.  c.  dvii.),  applies  to  objections  taken  by  the  defendant 
in  that  (Mayor's)  Court  only. 

Manning  v.  Farquhanon^  30  L.  J.  R.,  Q.  B.  22,  oxA  Baker  v. 
Clark,  L.  R.,  8  C.  P.  121,  not  foUowed. 

Mott  V.  Shoolbred. 

[44  L.  J.  E.,  Ch.  380 ;  L.  E.,  20  Eq.  22.] 
To  enable  a  reversioner  to  maintain  a  suit  for  an  injunc- 
tion, the  injury  complained  of  must  be  of  a  permanent 
character.  Here  the  only  act  charged  is  that  the  defendants 
carry  on  their  business  in  a  particular  manner,  and  so  as  to 
cause  the  tenants  of  the  property  to  which  the  plaintiff  is 
entitled  in  reversion  to  quit.  That  cannot  be  said  to  be  an 
act  of  a  permanent  nature.;  they  may  alter  their  conduct  to- 
morrow, or  cease  their  business  next  week. 

In  re  Coward  and  Adams's  Purchase. 

[44  L.  J.  R,  Ch.  384  ;  L,  E.,  20  Eq.  179.] 

A  married  woman  who  has  obtained  a  protection  order  under 

20  &  21  Vict.  c.  85,  may  solely  give  a  valid  receipt  for  a 

legacy  which  her  husband  has  not  reduced  into  possession  prior 

to  the  order  (see  also  Johnson  v.  Lander,  38  L.  J.  B.,  Ch.  229). 
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Harrison  v.  The  Mexican  Railway  Company. 

[44  L.  J.  E.,  Ch.  403  ;  L.  E.,  19  Eq.  358.] 
If 9  aooording  to  the  true  oonstruotioii  of  articles  of  associa- 
tion,  power  to  issue  preference  shares  is  given,  that  power 
need  not  be  stated  in  the  memorandum  of  assooiation. 

Comment. 

The  M.  E.  here  said,  that  if  the  articles  were  silent,  there  was 
an  implied  condition  that  all  shareholders  were  entitled  to  rank 
equdO^  as  to  profits,  but  that  if  the  articles  showed  this  not  to 
be  the  original  intention,  there  was  no  such  legal  implication,  for 
any  such  was  rebutted  by  the  contemporaneous  instrument.  In 
Guinness  v.  Land  Corporation  o/ Ireland,  L.  E.,  22  Ch.  Div.  349, 
the  Appeal  Court  explained  mat  the  M.  E.  was  referring  to 
matters  which  the  Companies'  Act  did  not  require  to  be  stated 
in  the  Memorandum.  That  which  the  Act  requires  to  be  pro- 
vided for  in  the  Memorandum  can  neither  be  altered  by  the 
articles  nor  by  a  special  resolution.  The  collocation  in  the  Act 
of  (1)  the  objects  of  the  company  and  (2)  its  capital,  causes  the 
legal  obligation  to  apply  the  capital  to  those  stated  objects. 
L.  J.  Bowen  said,  that  the  only  case  which  he  could  think  of 
where  dividends  could  be  paid  out  of  capital  would  be  where  the 
Memorandum  provided  for  such  payment.  The  only  matter 
decided  in  Harrison^ s  Case  {supra)  was  the  question  of  priority 
of  dividends  to  a  certain  class.  That  is  not  required  to  be  dealt 
with  in  the  Memorandum. 


In  re  Bethlem  Hospital 

[44  L.  J.  E.,  Ch.  406  ;  L.  E.,  19  Eq.  457.] 
If  settled  lands  have  been  taken  under  the  compulsory 
powers  of  the  Lands  Clauses  Consolidation  Act,  and  the 
purohase-money  has  been  paid  into  Court,  the  costs  of 
applying  the  money  in  redemption  of  land  tax  on  other 
parts  of  the  vendor's  property  are  payable  by  the  company, 
under  sect.  80.    The  redemption  is  a  re-investment. 

In  re  Macleay. 

[44  L.  J.  E.,  Ch.  441 ;  L.  E.,  20  Eq.  186.] 
A  devise  in  fee  to  a  brother  of  the  testatrix  *'  on  the  con- 
dition that  he  never  sells  it  out  of  the  family." 
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Held,  that  "  the  family  "  meant  the  blood  relations  of  the 
devisee,  and  that  the  condition  was  valid  in  law  as  a  partial 
restraint  on  alienation. 

First,  the  condition,  whether  good  or  bad,  is  confined 
within  legal  limits.  It  is  only  applicable  to  the  devisee,  and 
therefore  is  not  void  for  remoteness. 

It  has  never  been  laid  down  that  you  cannot  restrict  an 
owner  in  fee  from  aliening  in  any  manner  in  which  he  may 
think  proper,  unless  Atticater  v.  Atticatery  23  L.  J.  R.,  Ch. 
692;  18  Beav.  330  —  a  judgment  of  my  predecessor  with 
with  which  I  do  not  agree— is  such  a  decision. 

According  to  Littleton  (s.  361,  Shep.  Touchs.)  the  test  is — 
Does  the  condition  take  away  all  power  of  alienation  ? 

It  is  true  that  a  condition  that  the  devisee  shall  not  alien 
except  to  a  named  person,  who  cannot  purchase,  will  not  do, 
because  it  is  an  indirect,  complete  restriction  on  alienation. 
It  is  a  question  of  substance,  and  not  of  mere  form. 

You  may  restrict  a  particular  class  of  alienation,  or  aliena- 
tion to  a  particular  class,  or  you  may  confine  it  to  a  certain 
time. 

This  condition  is  limited :  (1)  Because  it  is  against  selling 
only,  whereas  the  devisee  may  mortgage,  lease,  or  settle,  and 
thus  alien ;  (2)  as  regards  class,  he  may  sell  to  any  member 
of  the  family,  of  whom  there  were,  as  the  will  shows,  many. 

The  condition,  if  unlimited  as  to  time,  would  be  void  under 
the  rule  against  remoteness.  But  this  is  limited  to  the  life 
of  the  devisee. 

In  Atticater  v.  Atticater^  the  real  key  to  the  judgment  is 
that  the  late  M.  E.  thought  the  restriction  there  equivalent  to 
an  injunction  not  to  sell  at  all. 

Doe  V.  Pearson^  6  East,  173,  decides  the  above  very  point. 

Comment. 
Compare  and  consider  Gravenor  v.  Watkhis,  40  L.  J.  R.,  C.  P. 
197,  220  ;  L.  R.,  6  0.  P.  Div.  500 ;  and  M'Lean  v.  APKat/,  L.  R., 
5  C.  P.  D.  327.  In  the  first-named  case  the  question  as  to  the 
real  validity  of  the  partial  restriction  on  alienation  was  not  that 
before  the  Court,  the  real  matter  for  decision  there  being  solely 
what  estate  the  husband  took  in  remainder. 
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Fox  V.  Lownds. 

[44  L.  J.  R,  Ch.  474 ;  L.  E.,  19  Eq.  453.] 

A  voluntary  covenant  to  bequeath  money  to  a  charity  is 
precisely  the  same  in  effect  as  a  legacy  to  a  charity. 

Consequently,  the  sum  to  be  paid  would  be  liable  to  abate 
unless  there  be  enough  pure  personalty  to  meet  it. 

The  attempt  is  indirect  here  ;  but  the  effect  is  that,  to  the 
extent  to  which  it  is  questioned,  that  is,  to  the  extent  of  the 
proportion  of  real  assets  applicable  to  pay  legacies,  this  is 
a  gift  out  of  real  estate.    It  is  invalid. 

Jefries  v.  Alexanckr,  31  L.  J.  R.,  Ch.  9 ;  8  H.  L.  594, 
decides  the  matter. 


In  re  The  XJniyersal  Disinfector  Co. 

[44  L.  J.  R,  Ch.  478  ;  L.  E.,  20  Eq.  162.] 

A  limited  company  obtained  leave  to  defend  an  action  on 
a  bill  of  exchange  after  action  was  set  down  for  trial,  but 
afterwards  gave  consent  to  a  judgment  on  terms  of  payment 
by  instalments.  Eight  days  after  this  they  presented  a  peti- 
tion to  wind  up.  The  plaintiffs  applied  under  sects.  87  and 
163  for  leave  to  issue  execution  on  the  ground  of  the  decep- 
tive conduct  of  the  company. 

Leave  refused. 

There  is  no  case  in  which  a  judgment  creditor  has  been  so 
allowed  after  the  winding-up  order. 

A  creditor  has,  however,  been  allowed  to  put  in  force,  after 
the  winding-up,  an  execution  issued  after  the  presentation  of 
the  petition  {In  re  Bastoic  8f  Co,^  L.  R.,  4  Eq.  68 ;  37  L.  J.  R., 
Ch.  51).  In  that  case,  the  sheriff  was  in  possession  before  the 
winding-up  order  was  made.  But  the  M.  R.  was  apparently 
of  opinion  that  an  injunction  to  restrain  the  execution  would 
now  be  granted,  as  the  whole  nature  of  the  winding-up  in- 
volved a  bankruptcy  of  the  company,  under  which  there 
should  be  an  equitable  distribution  of  its  assets. 

The  misrepresentations  cannot  be  allowed  to  affect  other 
innocent  creditors. 
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Be  Barker's  Estate,  Jones  v.  Bygott,  Bygott 

f .  Hellard. 

[44  L.  J.  E.,  Ch.  487.] 

A  solicitor  mortgagor  improperly  deposited  deeds  in  his 
possession  as  solicitor  for  the  actual  mortgagees  (trustee  of 
his  marriage  settlement).  He  so  deposited  them  with  one  T. 
as  security  for  an  advance  to  him.  He  suppressed  his  mort- 
gage to  his  first  mortgagees.  Of  course  this  was  a  fraud  on 
T.  Actuated  by  a  desire  to  rectify,  as  far  as  possible,  what 
he  had  done,  he  executed  a  deed  which  created  a  legal  term 
in  some  other  property  in  favour  of  the  original  mortgagee. 
No  consideration  passed  for  this  deed,  and  he  kept  the  deed 
in  his  safe,  where  it  was  found  after  his  death.  The  deed 
was  simply  stated  to  be  a  "  further  security."  Afterwards  he 
wanted  more  money,  and  then,  representing  the  property  in- 
eluded  in  this  "  further  security  "  as  not  encumbered,  he  exe- 
cuted a  legal  mortgage  of  it  to  other  persons.  To  the 
"  further  security  "  the  statute  of  Elizabeth  (27  EUz.  c.  4) 
applies.  .  In  favour  of  the  mortgagee  a  fraudulent  intent  in 
the  execution  of  the  "  further  security  * '  is  presumed,  although 
it  was  really  executed  with  a  good  intent. 

The  modem  doctrine  of  notice  as  between  solicitor  and 
oUent,  is  more  consonant  with  common  sense  than  it  was  {a). 
There  was  no  constructive  notice  here.  The  solicitor  con- 
cealed everything. 

If  there  had  been  notice,  it  would  not  have  been  different ; 
for  (1)  you  cannot  have  consideration  without  either  contract 
in  the  first  instance,  or  (2)  notice  to  the  person  benefited 
such  as  changes  his  position.  In  the  case  of  further  security 
the  lender  gives  time  and  forbearance  for  it,  or  some  other 
advantage.  Or  if  he  communicates  to  the  donor  that  he 
accepts  the  further  security,  that  will  do.  It  comes  back  to 
contract. 

(a)  Thus,  notice  to  a  solicitor  for  a  trustee  is  not  necessarily  notice  to  the 
trustee.  See  Saffron  Walden  Building  Society  y.  Mayner,  L  B.,  14  Ch.  D.  406 ; 
49  L.  J.,  Ch.  465. 
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Fearce  v.  Watts. 

[44  L.  J.  E.,  Ch.  492 ;  L.  E.,  20  Eq.  492.] 

An  agreement  to  sell  land  "  reserving  the  necessary  land 
for  making  a  railway  through  the  estate  to  Prince  Town,"  is 
too  nnoertain  for  the  Court  to  enforce  by  specific  perform- 
ance. 

This  was  a  purchaser's  suit. 

If  the  conveyance  were  executed  the  whole  would  pass  to 
the  purchaser,  the  reservation  being  void  for  uncertainty. 
That  was  not  the  intention.  The  vendor  intended  to  reserve 
a  part,  a  substantial  part ;  but  who  shall  define  it  P 

Although  the  defendant  might  have  demurred,  he  was 
allowed  full  costs.  (See  Bush  v.  The  Trowbridge  Wafencorh 
Company,  47  L.  J.  E.,  Ch.  645 ;  L.  E.,  10  Ch.  238.) 


BnsBell  V.  The  Wakefield  Waterworks  Company. 

[44  L.  J.  E.,  Ch.  496 ;  L.  E.,  20  Eq.  474.] 

Where  the  owner  of  a  trust  fund  is  an  incorporated  com- 
pany, that  company  must  sue  a  stranger  who  has  got  posses- 
sion of  that  fund.  That  is  a  general  rule.  If  a  case  should 
arise  of  injury  to  a  corporation  by  some  of  its  members,  for 
which  no  adequate  remedy  except  a  suit  by  individual  cor- 
porators, such  suit  might  be  allowed.  The  claims  of  justice 
would  be  superior  to  technical  rules  {Wallicorth  v.  Holtj 
4  Myl.  &  Cr.  619;  10  L.  J.  E.,  Ch.  138). 

For  instance,  a  suit  by  an  individual  corporator  to  restrain  , 
the  corporation  from  acting  ultra  virea^  lies,  even  by  a  single 
corporator;  ue.  he  need  not  sue  on  behalf  of  himself  and 
others.  Another  exception  is  in  the  class  of  case  like  At  wool 
V.  MerrytceatheTy  37  L.  J.  E.,  Ch.  35,  where  a  corporation  is 
controlled  by  a  wrongdoer,  so  that  a  minority  suffer. 
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Be  The  Anglo-Danubian  Steam  Navigation  Com- 
pany, IHx  parte  The  International  Financial 
Association. 

[44  L.  J.  E.,  Ch.  502 ;  L.  E.,  20  Eq.  339.] 

The  only  limit  to  the  borrowing  powers  of  a  company  in 
articles  of  association  was  that  the  sum  borrowed  should  not 
exceed  one  half  of  the  nominal  capital  for  the  time  being. 
The  words  of  Article  29  are  not  only  "  may  secure  the  repay- 
ment of  " — a  form  of  expression  in  Railway  Acts  which  has 
been  held  to  prevent  issue  of  securities  at  a  discount — but  also 
raise  "  any  money  authorized  to  be  borrowed."  The  directors 
may,  therefore,  issue  debentures  at  a  discount,  and  pledge  the 
whole  nominal  capital  to  secure  them. 


Marshall  r.  Cruttwell. 

[44  L.  J.  E.,  CL  504 ;  L.  E.,  20  Eq.  328.] 
A  man  was  in  failing  health,  and  desirous  of  being  relieved 
from  business  troubles.  He  opened  a  fresh  banking  account 
in  the  joint  names  of  himself  and  his  wife,  giving  the  bank  a 
special  authority  to  cash  cheques  drawn  either  by  his  wife  or 
himself.  So  matters  remained  until  his  death.  The  manager 
of  the  bank  deposed  that  the  man  had  told  him  that  the 
balance  of  the  account  current  would  belong  to  the  survivor 
of  them ;  but  I  attach  no  importance  to  that.  If  a  man 
transfers  stock  into  the  joint  names  of  himself  and  wife,  he 
retains  dominion  over  it,  and  can  have  it  re-transferred  into 
his  own  name  at  any  time.  In  that  case,  if  he  does  not 
exercise  this  dominion,  the  only  conceivable  motive  is  that  he 
meant  to  benefit  the  wife  if  she  survives ;  but  that  reasoning 
does  not  apply  here.    There  is  a  resulting  trust  for  the  testator. 

Comments. 

See  also  Lloyd  v.  Pughcy  Evans  v.  Pughe^  42  L.  J.  E.,  Ch.  App. 
282  ;  L.  E.,  8  Ch.  Div.  88.  The  wife  is  really,  in  a  case  like  th^ 
above,  only  the  agent  of  her  husband.  A  transfer  of  railway 
debentures  into  the  joint  names  would  be  the  same  as  one  of 
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stock,  and  would  inyply  an  intention  to  advance  {In  re  EykyrCi 
Trusts,  L.  R,  6  Ch.  Div.  115).  The  Mamed  Women's  Property 
Act  of  1882  does  not  seem  to  affect  the  reasoning  in  these  cases. 
Sects.  8  and  9  are  confined  to  deposits  in  the  name  of  any  married 
woman  jointly  with  any  persons  or  person  other  than  her  husband. 
Where  a  widow  transferred  stock  into  the  names  of  herself,  her 
daughter,  and  her  daughter's  husband,  the  ultimately  surviving 
husband  was  held  entitled,  although  the  widow  had  herself 
during  her  life  received  the  dividends  {Batstone  v.  Salter,  L.  E., 
10  Ch.  431 ;  44  L.  J.  E.,  Ch.  760). 


Re  Harper  and  the  Great  Eastern  Railway  Company. 

[44  L.  J.  E.,  Ch.  507 ;  L.  E.,  20  Eq.  39.] 

When  an  award  is  made  a  rule  of  Court  under  sect.  36  of 
the  Lands  Clauses  Consolidation  Act,  the  Court  has  jurisdic- 
tion, under  9  &  10  Will.  3,  c.  16,  with  respect  to  setting  it 
aside  and  enforcing  it. 


Briggs  r.  Sharp. 

[44  L.  J.  E.,  Ch.  510 ;  L.  E.,  20  Eq.  317.] 

Testator  was  the  owner  of  an  advowson.  From  the  terms 
of  his  will  he  evidently  anticipated  that  the  incumbent— a 
very  old  man — would  die  in  his  lifetime.  Probably,  testator 
being  himself  a  clergyman,  he  intended  to  present  himself. 
Then  by  his  will  he  gavp  13,000/.  to  trustees  to  invest  and 
pay  the  interest  **  to  his  wife  during  her  life,"  for  the  main- 
tenance "  and  support  of  herself  and  our  children."  Under 
this  the  children  do  not  take  anything.  The  wife  takes  the 
income;  whether  she  is  obliged  thereout  to  maintain  the 
children  I  do  not  decide.  He  then  disposes  of  the  advowson, 
but  does  not  devise  it  as  he  should  have  done.  He  proceeds : 
^'  And  afl  regards  the  said  advowson,  house,  and  glebe  lands, 
and  freehold  land,  I  direct  that,  if  the  living  becomes  vacant 
by  my  death,  and  the  advowson  have  not  been  previously 
sold,  then  the  presentation  be  offered  by  my  said  executors  to 
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my  dear  brother  in  the  priesthood ; "  and  so  on.  That  would 
have  been  illegal.  If  sold  in  his  lifetime,  of  oourse  there 
would  have  been  nothing  on  which  the  will  could  operate. 
"  And  when  the  church  is  full,"  he  directs  the  executors  to 
sell  the  advowson  and  freehold  land,  and  to  invest  the  pro- 
ceeds and  pay  the  interest  to  his  wife  in  like  manner  as  with 
the  13,000/.  Testator  died  whilst  the  church  was  full  (Sep- 
tember 23, 1874),  and  the  incumbent  died  February  18, 1876. 
In  that  interval  the  trustees  ought  to  have  sold.  A  gift  of 
the  proceeds  of  sale  is  a  gift  of  the  advowson  itself.  The 
mere  delay  of  a  trustee  in  converting  does  not  affect  the  title 
of  the  cestui  que  trust  Consequently,  the  property  and  the 
freehold  land  go  to  the  person  or  persons  to  whom  the  pro- 
ceeds of  sale  are  given — t.  e.  the  widow  takes  the  proceeds 
during  her  life,  and  the  legal  estate  in  the  advowson  passes 
to  his  five  daughters  and  co-heiresses  and  trustees  for  the 
purposes  of  the  will ;  and  the  widow  is  entitled  to  nominate  a 
clerk  to  be  presented  by  the  daughters. 


Broughton  v.  Broughton. 

[44  L.  J.  E.,  Ch.  526.] 

If  a  surviving  partner,  who  is  also  the  executor  of  a  deceased 
partner  carries  on  the  partnership  for  eight  years  after  his 
partner's  death  (at  that  time  the  business  having  been  insol- 
vent), and  then  sells  the  business  for  1,700/.,  he  is,  in  an 
action  for  the  administration  of  the  deceased  partner's  estate, 
only  liable  to  be  charged  with  the  value  of  the  moiety  of  the 
value  of  the  goodwill  at  the  partner's  death. 


Bobinsoii  f.  Ashtoiiy  Ashton  r.  Bobinson. 

[44  L.  J.  E.,  Ch.  542.] 

The  "  profits "  of  a  partnership  primd  facie  include  the 
value  of  a  rise  in  the  value  of  partnership  assets. 
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In  re  Berdan'B  Patent. 

[44  L.  J.  E.,  Ch.  544 ;  L.  R.,  20  Eq.  346.] 

The  M.  B.  has  jurisdiction  to  take  ofE  the  file  a  disclaimer 
of  part  of  an  invention,  filed  without  the  authority  of  the 
patentee.  He  is  both  a  judge  and  the  keeper  of  the 
records.  In  re  Sharp^s  Patenty  10  L.  J.  R.,  Ch.  86 ;  3  Beav. 
245,  distinguished. 

Comment. 

And  see  now  46  &  47  Vict.  c.  67,  s.  19. 


The  Duke  of  Bedford  v.  Dawson. 

[44  L.  J.  R.,  Ch.  549 ;  L.  R.,  20  Eq.  353.] 

If  a  company,  whose  Act  incorporates  the  Lands  Clauses 
Consolidation  Act,  have  power  to  acquire  land  and  build 
thereon  for  the  purposes  of  the  railway  clearing  system,  they 
have  power  to  build  so  as  to  obstruct  an  ancient  light  of  an 
adjoining  house,  making  compensation  as  for  lands  injuriously 
affected — subject  to  a  remedy,  if  they  flagrantly  abuse  their 
powers.    They  are  the  sole  judges  of  what  is  necessary. 


In  re  Berkeley's  Estate,  Berkeley  v.  Mason. 

[44  L.  J.  R.,  Ch.  554 ;  L.  R.,  19  Eq.  467.] 

A  doubt  existed  (founded  on  lie  Newbery^  10  W.  R.  378) 
whether  the  decision  in  Seicell  v.  Ashlei/y  3  De  Gr.,  M.  &  G.  933 ; 
22  L.  J.  R.,  Ch.  App.  659,  that  a  legatee  may,  by  summons 
under  sect.  45  of  15  &  16  Yict.  c.  85,  obtain  the  usual  decree 
for  administration,  serving  the  executor  only,  applied  to  the 
case  of  a  legacy  under  the  will  of  a  married  woman  executed 
pursuant  to  a  power. 

Held,  that  it  did  so  apply. 


f2 
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Lees  r.  Coultoiiy  Lees  v.  Glutton. 

[44  L.  J.  E.,  Ch.  556  ;  L.  R,  20  Eq.  20.] 

In  a  partition  suit  a  complicated  title  was  established  at 
the  hearing.  All  parties  in  existence  were  before  the  Court. 
One  share  had,  however,  been  settled,  so  that  there  were  as 
to  that  contingent  estates  in  unborn  issue.  Held,  that  an 
immediate  decree  for  sale  might  be  made,  the  trustees  for 
settled  share  being  before  the  Court,  they  being  declared 
trustees  of  that  interest,  and  the  beneficiaries,  if  any,  being 
also  so  declared  as  from  the  time  of  their  births.  A  separate 
application  for  the  appointment  of  a  new  trustee  to  convey 
was  ordered. 

And  see  succeeding  case  of  Basnett  v.  Moxon^  44  L.  J.  E., 
Ch.  557 ;  L.  E.,  20  Eq.  182. 


Commins  v.  Scott. 

[44  L.  J.  E.,  Ch.  563 ;  L.  E.,  20  Eq.  11.] 

A  memorandum  annexed  to  particulars  and  conditions  of 
sale  was  signed  by  C,  a  solicitor,  "  as  agent  for  the  vendors." 
Neither  the  memorandum  nor  the  conditions  nor  particulars 
disclosed  the  names  of  the  vendors,  but  both  showed  that 
the  vendors  were  "  a  company  in  possession  of,  and  carrying 
on,  mining  operations  on  the  property."  <*  Held,  a  suflScient 
description  within  the  Statute  of  Frauds.  Held,  also,  that 
parol  evidence  was  not  admissible  to  show  who  were  the 
principals. 

The  parol  evidence  was  not  admissible  because  the  memo- 
randum was  in  form  a  complete  contract.  If  it  had  been 
made  by  agents  in  their  own  names  in  this  form  simply : 
"  A.  B.  agrees  to  sell  Blackacre  to  C.  D.  for  100/.,"  parol 
evidence  would  have  been  admissible  to  show  who  were  the 
principals  and  to  charge  them. 

The  5th,  Gth,  7th,  8th,  9th,  and  12th  conditions  show  that 
the  vendors  are  in  possession,  in  their  own  right,  of  property 
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on  which  they  have  been  carrying  on  business.     The  descrip- 
tion is  reasonably  sufficient. 

[The  above  follows  from  the  decisions  as  to  "the  proprietor  " 
{Sale  V.  Lambert^  ante)^  "  proprietors  in  possession  "  {Roasiter 
V.  Milkry  ante) J  and  "  a  trustee  selling  under  a  trust  for  sale  " 
{Catling  v.  King^  ante),'] 


Waynford  v.  Heyl. 

[44  L.  J.  E.,  Ch.  567 ;  L.  E.,  20  Eq.  567.] 

The  separate  estate  of  a  married  woman  is  liable  for  all 
contracts  made  by  her  with  reference  to  that  separate  estate. 
But  she  is  not  liable  for  general  torts,  nor  for  breaches  of 
trust  imless  arising  under  the  same  instrument  as  that  which 
creates  the  separate  estate. 

Comment. 

Of  course  the  provisions  of  the  Married  Women's  Property 
Act,  1882  (sect.  1,  sub-ss.  2,  3,  and  4),  entirely  alter  this. 


Re  Arthur  Average  Association,  Ex  parte  Cory  and 

Another. 

[44  L.  J.  R.,  Ch.  569 ;  L.  E.,  10  Ch.  Div.  542  (appeal  affirming 

the  Master  of  the  Rolls).] 

A  mutual  marine  insurance  association  issued  policies 
signed  by  managers  "  per  procuration  of  "  the  several  mem- 
bers of  the  association.  The  30  Vict.  c.  23,  s.  7,  requires  a 
specification  of  the  names  of  the  subscribers  or  underwriters 
in  such  a  case.  Held,  (1)  that  there  was  no  sufficient  specifi- 
cation by  the  above  signature ;  (2)  held,  also,  that  a  mutual 
assurance  association  is  one  for  the  acquisition  of  gain,  and  as 
such  should  be  registered  under  the  Companies'  Act,  1862,  if 
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it  consists  of  more  than  twenty  members ;  (3)  held,  also,  that 
a  company  which  ought  to  be,  but  is  not,  registered  under  the 
above  Act,  is  not  to  be  treated  as  an  "  unregistered  company  " 
under  the  same  Act  (s.  199). 

Comment. 

The  M.  E.'s  decision,  at  first  questioned,  is  now  approved  by 
the  Court  of  Appeal.  (See  In  re  The  Fadstow  Total  Loss  Associa- 
turn,  post) 


Churchill «?.  Denny. 

[44  L.  J.  R,  Ch.  578 ;  L.  E.,  20  Eq.  534.] 

A  recital  in  a  marriage  settlement  was :  ^'  The  present  and 
future  property  of  the  said  A,  E.  D.  shall  be  settled  as  here- 
inafter mentioned."  The  covenant  was :  "  If  the  said 
A.  E.  D.  now  is,  or  shall  during  the  said  coverture,  at 
any  time,  from  any  one  source,  become  entitled  to  real  or 
personal  property  of  the  value  of  100/.  or  upwards,  it  shall 
be  settled,"  &c. 

As  a  half-pay  lieutenant,  A.  E.  D.  was  entitled,  during 
her  Majesty's  pleasure,  to  receive  his  half -pay.  This  was 
not,  strictly,  property.  He  was  liable  to  dismissal.  The 
half-pay  amounts  to  wages.  It  is  not  assignable,  either, 
within  the  policy  of  the  law.  A  commutation  of  the  half- 
pay  at  a  capital  sum  took  place.  Does  the  covenant  apply 
to  that  sum  ?  This  depends  on  the  meaning  of  the  words 
"  become  entitled."  They  mean  "  to  acquire  title"  ( Wilton  v. 
Colciny  3  Drew.  617  ;  25  L.  J.  R.,  Ch.  850).  If  a  man  has  a 
thing  to  sell,  and  sells,  and  receives  the  purchase-money,  he  does 
not  acquire  a  future  title  to  it.  It  is  the  existing  title  which 
enables  him  to  get  the  money  by  varying  the  investment.  If 
a  man  has  Consols  which  are  not  within  the  covenant,  because 
it  only  refers  to  what  he  shall  become  entitled  to,  and  with 
the  proceeds  buys  Beduced  Annuities,  he  does  not  '*  become 
entitled  "  to  the  latter  within  the  covenant.    If  a  thing  itself 
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was  not  within  the  covenant,  how  can  the  proceeds  of  it  when 

sold  be  so  P 

Comment. 

Supposing  the  words  of  the  covenant  are  read  as  if  there  had 
been  commas  after  the  words  **now  is,"  and,  again,  after  the 
word  **  become,"  is  the  statement  that  the  covenant  refers  only 
to  a  future  title  quite  accurate  ?  Of  course  this'  query  is  irre- 
spective  of  the  other  ground  for  the  decision. 


In  re  The  Olobe  New  Patent  Iron  and  Steel 

Company. 

[44  L.  J.  E.,  Ch.  680 ;  L.  E.,  20  Eq.  337.] 

Section  79  of  the  Companies  Act,  1862,  provides  that  a 
company  may  be  wound  up  whenever  it  is  "  unable  to  pay  its 
debts."  By  sect.  80  four  cases  are  mentioned  where  the 
order  should  be  made.  The  fourth  case  covers  the  other 
three.  It  is  where  it  is  proved  to  the  satisfaction  of  the 
Court  that  the  company  is  unable  to  pay  its  debts.  Here 
the  company's  acceptance  for  a  large  amount  (1,150/.)  for 
goods  sold  and  delivered  was  dishonoured,  and  the  money 
remains  unpaid.    That  is  sufficient. 


Wills  V.  Wills. 

[44  L.  J.  E.,  Ch.  582 ;  L.  E.,  20  Eq.  342.] 

The  will  first  makes  a  provision  for  the  testator's  two 
children,  and  then  for  his  grandchildren.  Then  it  gives  the 
income  of  the  residue  of  the  estate  to  the  two  sons  equally 
for  their  lives.  Then  it  proceeds :  "  And  at  their  death  the 
principal  to  be  equally  divided  between  the  children  of  the 
said  C.T.  W.  and  I.  W."  (the  two  sons). 

The  expression  cannot  be  literal.  Both  would  not  die  at 
the  same  time.  The  words  mean  ^^  at  the  death  of  each  re- 
spectively."   The  only  other  possible  construction  is  "  at  the 
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death  of  the  survivor."  But  that  gets  rid  of  the  word  "their." 
I  prefer  taking  it  "  at  their  respective  deaths."  There  is  no 
gift  of  the  moiety  of  the  income  to  any  one  after  the  death  of 
either  of  the  sons.  The  literal  construction  will  not  do.  The 
words  "  their  children  "  mean  "  their  respective  children." 
The  principal  of  the  moiety  which  produces  income  that  has 
been  set  free,  goes  at  once  to  the  children  of  the  son  who 
died ;  and  thus  the  natural  presumption  that,  on  the  death 
of  either  child,  the  testator  intended  to  provide  for  grand- 
children, is  satisfied  {Arrow  v.  Mellishj  1  De  G.  &  S.  355,  is 
in  point). 


Middleton  v.  Pollock. 

[44  L.  J.  E.,  Ch.  584 ;  L.  E.,  20  Eq.  29.] 
As  a  general  rule,  debts  arising  in  different  rights  cannot  be 
set  off  either  at  law  or  in  equity.  If  there  is  some  equitable 
ground  for  asking  protection  from  the  legal  demand,  the  case 
is  different.  The  Court  will  not  take  the  account  of  a  tes- 
tator's estate  which  would  be  necessary  to  ascertain  whether 
a  valid  cross  demand  exists. 

[Dicta  in  Cochrane  v.  Green,  9  C.  B.  R.  448 ;  30  L.  J., 
0.  P.  97,  disapproved.] 

Bothamley  v.  Sherson. 

[44  L.  J.  E.,  Ch.  689 ;  L.  E.,  20  Eq.  304.] 

A  gift  of  ^^  all  my  shiojres  and  stock  in  the  Midland  Bail  way 
Company,"  &c.,  since  the  Wills  Act,  is  specific. 

What  does  a  specific  bequest  mean  ? 

In  the  first  place,  it  is  of  a  part  of  the  testator's  property. 
A  general  bequest  may  or  may  not  be  so.  A  man  who  gives 
100/.  moneys  or  100/.  stock  may  or  may  not  have  the  exact 
subject  of  the  gift  If  he  had  not  the  amount,  the  executors 
would  have  to  got  it. 

In  the  next  place,  it  must  be  a  part,  emphatically,  as  dis- 
tinguished from  the  whole,  or  the  whole  residue ;  a  several  or 
distinguished  part* 
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The  part  may  be  defined  in  any  way  which  distinguishes 
it,  "  The  black  horses  which  I  now  have,"  or  "  which  at  my 
death  I  may  have,"  will  do  {Stewart  v.  Denton,  4  Dougl.  219 ; 
Fontaine  v.  Tyfer,  9  Price,  94). 

The  observation  of  Sir  Thomas  Plumer,  in  Parrott  v.  Wors- 
foldy  1  J.  &  W.  694,  that  a  specific  legacy  must  be  one  liable 
to  ademption,  is  thus  incorrect. 

By  the  old  law,  the  gift  would  have  been  specific  to  the 
extent  of  then  possessed  shares. 

In  the  cases  of  Dummer  v.  Pitcher^  2  Myl.  &  K.  262,  and 
Fielding  v.  Preston,  1  De  G.  &  J.  438,  the  gifts  were  held 
general,  on  the  ground  that  the  word  "  my  "  preceding  the 
gift  of  the  described  article,  was  followed  by  an  enumeration 
of  general  personalty  in  a  residuary  form — a  mere  enume- 
ration of  particulars  making  up  a  residue. 

The  Wills  Act  has  not  narrowed  the  law  as  to,  but  has  in 
one  instance  widened,  the  effect  of  specific  bequests.  As  to 
real  estate  this  is  well  settled.  There  are  certain  specific 
bequests  described  as  generic — thus:  "All  my  household 
furniture."  In  such  cases  the  new  law  includes  substituted 
articles  of  furniture,  &c.,  reading  the  will  as  "  the  household 
furniture  belonging  to  me  at  my  death."  But  the  gift  remains 
specific. 

Thus,  in  Lady  Langdak  v.  Brigga,  26  L.  J.  R.,  Ch.  27 ; 
8  De  G.,  M.  &  G.  391,  a  bequest  of  "  my  leaseholds  "  was  held 
to  comprise  after-acquired  leaseholds. 

If  a  testator  pledges  a  specifically  bequeathed  property  or 
article,  the  legatee  has,  as  a  rule,  the  right  to  have  it  redeemed 
out  of  the  general  personal  estate.  {Knight  v.  Davis,  3  L.  J.  R., 
Ch.  81 ;  3  Myl.  &  K.  358.)  If  it  is  pledged  for  some  one 
else's  debt  (such  as  for  the  debt  of  testator's  friend)  for  more 
than  its  value,  the  executor  must  not  apply  the  personal  estate 
in  redeeming  it,  but  must  compensate  the  legatee — that  is, 
pay  him  the  value  of  the  legacy — out  of  the  general  assets. 

Comment. 
See  also  Re  Ovey^  Broadbent  v.  Barrow,  post* 
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Chambers  v.  Green. 

[44  L.  J.  E.,  Ch.  600 ;  L.  R,  20  Eq.  552.] 

K  a  stranger  comes  to  a  superior  Court  for  a  prohibition, 
he  must  show  that  the  inferior  Court  is  clearly  exceeding  its 
jurisdiction,  both  in  fa-ct  and  law.  ( Worthington  v.  Jeffries^ 
L.  R.,  10  C.  P.  379 ;  44  L.  J.,  C.  P.  209,  not  followed.) 


Fenwick  v.  The  East  London  Railway  Company. 

[44  L.  J.  R,  Ch.  602 ;  L.  E.,  20  Eq.  544.] 

Sect.  32  of  8  Vict.  c.  20,  providing  for  the  manufacturing 
and  working  by  a  railway  company  upon  lands  of  which  they 
have  taken  temporary  possession,  of  materials  of  every  kind 
used  in  the  construction  of  the  railway,  only  applies  to  such 
matters  as  side  cuttings  for  eai-th  or  soil,  deposit  of  spoil,  to 
obtain  materials  for  the  railway,  or  to  form  a  road  for  their 
purposes.  Making  mortar  to  be  used  in  the  construction  is 
not  one  of  these  purposes,  the  proviso  at  the  end  governing 
the  whole — viz.  "that  nothing  in  this  Act  contained  shall 
exempt  the  company  from  an  action  for  nuisance  or  other 
injury."  The  "powers  aforesaid"  mentioned  in  sect.  32  mean 
only  the  powers  mentioned  in  that  section,  and  do  not  include 
those  mentioned  in  sect.  16. 

Following  Regina  v.  The  Wycombe  Rail.  Co,^  8  B.  &  S. 
259 ;  36  L.  J.  E.,  Q.  B.  121,  held,  also,  that  making  mortar 
was  not  a  necessary  act  within  sect.  16 ;  for  the  company  might 
get  mortar  elsewhere,  and,  therefore,  the  act  of  making  it  was 
not  indispensable. 

Drinkwater  t\  Batcliffe. 

[44  L.  J.  R,  Ch.  605 ;  L.  E.,  20  Eq.  528 ;  and  Pitt  v.  Jones, 

postJ] 

Sect.  5  of  the  Partition  Act,  1868  (31  &  32  Vict.  c.  40), 
gives  a  new  power  of  sale,  distinct  from  that  conferred  by 
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sects.  3  and  4.  The  provisions  applying  to  sales  nnder  sect.  5 
do  not  apply  to  sales  under  sects.  3  and  4. 

Lord  Hatherley's  remarks  hereon — in  Pemherton  v.  Barnes^ 
40  L.  J.  R.,  Oh.  675 ;  L.  E.,  6  Ch.  Div.  685— disapproved. 

A  married  woman  cannot,  under  sect.  5,  imdertake  to  buy 
the  shares  of  parties  who  request  a  sale. 

[As  regards  the  last  point,  see  new  provisions  of  the  Married 
Women's  Property  Act,  1882.] 


Webb  V.  Earle. 

[44  L.  J.  E.,  Ch.  608 ;  L.  E.,  20  Eq.  556.] 

A  registered  company  authorized  the  issue  of  25,000  first 
preference  shares  on  the  following  terms :  "  The  preference 
capital  authorized  is  250,000/.,  carrying  dividends  at  10/.  per 
cent,  per  annum,  payable  half-yearly,  and  entitled  to  a  pro 
ratd  participation  in  surplus  dividends  after  10/.  per  cent,  has 
been  paid  on  the  ordinary  share  capital  of  650,000/." 

Held,  that  holders  of  these  preference  shares  must  have 
arrears  of  preferential  dividends  made  good  out  of  profits  of 
subsequent  years. 


Boss  V.  Farkyns. 

[44  L.  J.  E.,  Ch.  610 ;  L.  E.,  20  Eq.  331.] 

The  question  was  whether  a  certain  agreement  in  special 
terms  was  one  of  hiring  and  service,  or  of  partnership. 

The  mere  participation  in  profits  is  cogent  evidence  of 
partnership,  although  not  conclusive.  In  this  agreement 
there  is  no  mention  of  partnership.  Then  the  word  "salary" 
is  used.  Then  follows  a  provision  that  P.  (the  real  owner  of 
the  business)  is  to  have  four-fifths  of  the  profits,  and  E.  one- 
fifth  thereof ;  and  another  provision  that  any  loss  should  be 
entirely  borne  by  P. ;  and  the  expression  is  ^^  if  any  loss  shall 
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accrue  to  P."  And  there  is  another  provision  that  if,  after 
annual  division  of  profits,  "  any  unexpected  claim  or  demand" 
should  be  made  upon  the  said  parties,  E.  was  only  to  be 
called  upon  to  return  out  of  any  profits  received  by  him  his 
contribution  towards  such  claim.  In  no  case  is  the  salary 
(which  was  really  payable  entirely  by  P,)  to  be  reduced. 

P.  is  the  owner  of  the  business,  and  R.  the  servant.    It  is 
not  a  partnership  contract. 


Smith  r.  Peters. 

[44  L.  J.  R,  Ch.  G13 ;  L.  R.,  20  Eq.  511.] 

If  a  man  agrees  to  sell  the  lease  and  goodwill  of  a  public- 
house,  and  the  fixtures  and  furniture  therein,  at  a  fair  valua- 
tion by  a  person  named  in  the  contract,  and  then  refuses  to 
allow  the  valuer  to  enter,  he  will  be  ordered,  on  interlocutory 
application,  so  to  allow  him  (see  Kynasion  v.  The  Hast  India 
Co.,  3  Swanst.  274;  S.  C.  3  BUgh,  153). 

If  the  named  valuer  be  unable  or  unwilling  to  value,  the 
contract  cannot  be  enforced  ( Tickers  v.  Viclcers,  L.  R.,  4  Eq. 
529  ;  36  L.  J.  R.,  Ch.  946).  But  a  man  may  not  take  ad- 
vantage of  his  own  wrong  to  defeat  his  own  contract. 


In  re  The  Malaga  Lead  Co.  (Firmstone's  Case). 

[44  L.  J.  R.,  Ch.  617 ;  L.  R.,  20  Eq.  524.] 

By  sect.  25  of  the  Companies  Act,  1862,  "every  share 
.  .  .  .  shall  be  deemed  ....  issued,  and  to  be 
held  subject  to  the  payment  of  the  whole  amount  thereof  in 
cash,  unless  the  same  shall  have  been  otherwise  determined 
by  a  contract  duly  made  in  writing,  and  filed  with  the  regis- 
trar ....  before  the  issue  of  such  shares."  "  The 
contract,"  of  course,  is  that  with  reference  to  the  shares  to  be 
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isBued  under  it,  and  **  duly  made  in  writing  "  means  signed 
by  the  contracting  party.  There  is  none  such  here  ;  but  it  is 
Boid  that  F.,  having  been  a  shareholder  at  the  time  these 
bonus  shares  were  issued  (which  were  registered  in  his  name 
OS  fully  paid-up  shares  of  equal  value  with  debenture  bonds 
which  he  took),  the  Articles  of  Association  amount  to  the 
necessary  contract  with  him.  As  I  read  them,  however,  they 
contain  no  contract  to  take  bonus  shares.  There  is  a  contract 
that  there  shall  be  power  to  raise  money  by  bonds  to  be 
issued,  and  to  annex  to  these  bonds  paid-up  shares,  but  no 
contract  by  any  one  to  take  these  shares. 

Pritchard'8  Case,  L.  E.,  8  Ch.  956 ;  42  L.  J.  E.,  Ch,  768, 
is  in  point. 


Middleton  v.  Pollock,  Ex  parte  Knight 

r.  Baymond. 

[44  L.  J.  E.,  Ch.  618;  L.  E.,  20  Eq.  515.] 

Joint  creditors  cannot  set  off  as  against  the  joint  demand 
the  several  debt  to  one  of  the  joint  creditors ;  nor  is  there 
any  difference  if  the  debt  sought  to  be  set  off  was  contracted 
by  fraud. 

In  re  The  Felotas  Coffee  Co.  (Earuth's  Case). 

[44  L.  J.  R,  Ch.  622  ;  L.  E.,  20  Eq.  506.] 

There  can  be  no  contributory  of  a  company  ordered  to  be 
wound  up,  unless  he  be  an  actual  shareholder  or  has  agreed 
to  take  shares.  A  man  who  has  agreed  to  take  shares  may 
have  agreed  to  take  existing  shares  from  a  shareholder  or 
unallotted  shares  from  the  company.  The  burden  of  show- 
ing the  alleged  agreement  by  K.  to  take  the  fifty  shares  is 
on  the  liquidator,  since  K.'s  name  is  not  on  the  register.  The 
liquidator  produces  the  memorandum  of  association,  with  K.'s 
signature  agreeing  to  take  ten  shares  only ;  and  he  alleges 
that  it  appears  by  the  articles,  of  even  date,  also  signed  by 
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K.,  that  he  is  liable  for  forty  shares  more.  The  articles  only 
say  that  the  qualifioation  of  a  director  shall  be  fifty  shares ; 
that  £.  shall  be  one  of  the  first  directors;  and  that  the 
office  shall  be  vacated  when  fifty  shares  in  the  company  are 
not  held.  "  Ceasing  to  hold "  implies  a  prior  holding.  Is 
the  qualification  clause  intended  to  apply  to  the  first  directors  ? 
It  is  impossible  that  K.  could  have  acquired  more  than  ten 
shares  except  by  some  subsequent  proceeding.  K.  was  not 
obliged  to  take  the  fifty  shares  {Brown's  Cme^  L.  E.,  9  Ch. 
102 ;  43  L.  J.  E.,  Ch.  (App.)  153).  Becoming  a  director  only 
amounts  to  an  agreement  to  obtain  fifty  shares  (the  qualifi- 
cation) within  a  reasonable  time.  Such  had  not  elapsed  in  this 
case.  K.  had  not  acted  as  a  director  when,  within  three  days 
from  issue  of  prospectus,  he  withdrew.  K.  is  only  a  con- 
tributory for  ten  shares. 

Smith  r.  Smith. 

[44  L.  J.  E.,  Ch.  630 ;  L.  R,  20  Eq.  500.] 

The  mere  fact  that  buildings  complained  of  are  completed 
before  the  bill  is  filed,  or  that  the  damage  admits  of  pecu- 
niarj  compensation,  wiU  not  prevent  the  issue  of  a  manda- 
tory  injunction  to  compel  removal  of  such  buildings.  It  was 
admitted  that,  before  Lord  Caims's  Act,  a  mandatory  injunc- 
tion would  have  issued.  Of  course  a  legal  right  may  be  lost 
by  acquiescence.  But  here  the  defendant  knew  that  he  would 
obscure  plaintiff's  light.  On  March  1,  1875,  the  plaintiff 
noticed  that  the  defendant  was  taking  off  a  roof  from  his 
own  kitchen ;  but  he  was  not  to  assume  from  this  an  inten- 
tion of  defendant  to  do  a  wrong  in  the  rebuilding  on  that 
site.     When  he  saw  the  rebuilding  he  served  the  notices. 

In  granting  mandatory  injunctions,  the  Court  did  not 
mean  that  the  acts  could  not  be  compensated  by  damages, 
but  that  they  were  those  which  it  was  difficult  to  assess  in 
money  value — oases  in  which,  unless  granted,  the  defendant 
would  substantially  be  allowed  to  purchase  the  plaintiff's 
property. 
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Baker  v.  White. 

[44  L.  J.  R,  Ch.  651 ;  L.  E.,  20  Eq.  166.] 

The  Bnbject  of  the  contract  for  sale  comprised  freeholds 
and  copyholds.  Prom  the  time  of  Lord  Raymond  it  has 
been  settled  that  a  gift  of  freeholds  to  trustees  in  trust  to 
permit  a  man  to  take  the  rents  during  his  life,  without  more, 
does  not  give  the  trustees  the  legal  estate.  It  was  treated 
as  analogous  to  an  executed  use,  on  the  ground  that  the  will 
afforded  an  index  of  intention  that  the  same  rules  which  the 
Statute  of  Uses  made  applicable  to  settlements  of  real  estate 
shoidd  be  applied  to  devises.  On  the  same  principle,  under 
a  devise  of  real  estate  to  the  use  of  A.  upon  trust  for  B., 
A.  was  held  to  take  the  legal  estate.  The  technical  language 
of  conveyances  under  the  Statute  of  Uses  having  been 
adopted,  it  was  held  that  this  amounted  to  an  expression  of 
intention  that  the  same  mode  of  construction  as  under  that 
Statute  should  be  adopted.  Otherwise,  of  course,  the  Statute 
of  Uses,  which  was  passed  before  the  Statute  of  Devises,  was 
not  applicable.  In  comparatively  modem  times  the  question 
arose  upon  a  gift  of  this  kind.  Granted  that  a  gift  of  free- 
hold lands  to  a  trustee  upon  trust  to  pay  the  rents  over  to 
any  one  must  pass  the  legal  estate  to  the  trustee  (because, 
otherwise,  he  could  not  receive,  and,  therefore,  could  not  pay 
them),  what  happens  on  a  gift  of  such  lands  "  to  A.  B.  upon 
trust  to  pay  to,  or  permit  G.  D,  to  receive,  the  rents  ?"  That, 
contrary,  perhaps,  to  what  I  might  have  decided,  is  settled 
by  Doe  d,  Leicester  v.  Biggs,  2  Taunt.  109,  which  decided 
that  the  legal  estate  in  that  case  does  not  pass  to  the 
trustees,  but  to  the  beneficiary.  The  ratio  decidendi  was 
that  the  second  direction,  being  the  latest  in  the  will,  was 
to  be  followed ;  and  it  was  inconsistent  with  the  first,  which 
had  to  be  discarded.  The  other  construction  would  have 
been  founded  on  the  argmnent  that  the  power  to  receive 
showed  an  intention  to  confer  the  legal  estate.  I  might 
have  preferred  that;  but  the  law  is  settled  by  the  above 
case.  The  gift  here  is  exceedingly  similar  to  that  in  Doe  v. 
Biggs  (supra)  j  and  undistinguishable  therefrom. 
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Then  it  is  said :  There  is  in  the  ease  now  before  me  a 
receipt  clause;  not  all  the  same  persons  are  both  trustees  and 
executors ;  the  receipt  of  the  trustees  and  executors  is  to  be 
sufficient.  That  is  not  without  weight ;  but,  as  I  can  give 
effect  to  the  clause  without  holding  it  applicable  to  rents  of 
freehold  estates,  I  must  do  so. 

Lord  Romilly,  in  deciding  on  this  very  will  in  Bahcr  v. 
Parson^  42  L.  J.  R.,  Oh.  228,  held  that,  as  this  clause  in- 
cluded freeholds  and  copyholds,  there  was  "  attraction  "  of 
the  legal  estate  in  the  freeholds  by  the  legal  estate  in  the 
copyholds.  But  why  this  preference  in  attracting  powers  to 
copyholds?  If  the  analogy  of  physical  theories  be  useful, 
the  weightier  and  more  important  freeholds  would  attract 
the  copyholds.  There  can  be  no  theory  of  attraction  one 
way  or  the  other.  Mansion  v.  UugheSy  6  B.  &  C.  403,  does 
not  warrant  that  theory.  There  the  charge  of  debts  on  the 
real  estate  which  really  existed,  coupled  with  the  devise  of 
the  lands  to  the  trustees  and  their  heirs,  gave  them  the  fee 
without  more.  Justice  Bayley  there  said :  "  Where  an  estate 
is  given  to  trustees,  and  their  heirs  indefinitely,  the  trustees 
will  take  the  fee,  if  the  purposes  of  the  trust  require  that 
they  should  have  the  absolute  property  in  them,  or  that 
they  should  take  it  for  an  indefinite  time,  unless  a  contrary 
intent  is  manifest."  Now  the  law  is  wider;  the  trustees 
take  the  fee  imless  it  can  be  shown  that  the  estate  is  dis- 
tinctly limited ;  the  onus  probandi  is  on  those  who  seek  to 
limit  the  estate.  The  judge  then  goes  on  to  refer  to  the 
mixing  of  the  two  sorts  of  property — freehold  and  copyhold 
— as  an  additional  ground  for  his  decision  that  the  trustees 
took  the  legal  fee.  He  failed  to  notice  that,  if  the  freeholds 
and  copyholds  remained  together  while  the  trusts  required, 
there  was  no  reason  why  they  might  not  afterwards  separate. 
That  was  the  whole  question. 

Is  there  any  doubt  that  you  can  give  freeholds,  copyholds, 
and  leaseholds  together,  without  conferring  a  similar  estate 
or  interest  in  all  ? 

As  to  the  copyholds,  the  gift  to  A.  upon  trust  for  B.  gives 
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a  legal  estate  to  A.  The  reason  is  that  the  Statute  of  Uses 
affords  no  analogy,  because  it  never  did  apply  to  copyholds. 

Then  is  a  gift  of  copyholds  to  A.  and  his  heirs  upon 
trust  for  B.  for  life,  and  after  the  death  of  B.  upon  trust 
for  C.  in  fee,  one  which  necessarily  carries  the  absolute  in- 
terest in  the  copyholds  to  the  trustees  ?  As  to  freeholds,  you 
do  not,  under  an  indefinite  gift  to  trustees,  with  a  definite 
period  for  the  existence  of  the  trust,  assume  that  a  larger 
legal  estate  was  intended  to  peiss  to  the  trustee  than  is  neces- 
sary for  the  performance  of  the  trust  during  that  definite 
period.  So  that,  as  to  freeholds,  C.  would  take  the  legal 
estate  after  the  death  of  B.  If  instead  of  a  simple  remainder 
the  testator  begins  again  thus :  "  I  give  Blackacre  to  A.  and 
B.  and  their  heirs  upon  trust  to  pay  the  rents  to  C.  for  life, 
and  after  the  decease  of  C.  I  give  Blackacre  to  D.,"  that  is  a 
new  devise,  under  which  D.  takes  the  legal  estate.  The  rule 
is  the  same  as  to  copyholds.  It  was  really  decided  to  be  so 
in  Doe  v.  TTillan,  2  B.  iS;  Aid.  84.  And  as  to  leaseholds 
{Stevenson  v.  The  Mat/or,  <^c.,  of  Liverpool,  44  L.  J.  E.,  Q.  B. 
34;  L.  R,  10  Q.  B.  81). 

So  that,  as  to  all  three  descriptions  of  estates,  where  there 
is  an  indefinite  devise  to  trustees  and  their  heirs  upon  trust 
to  pay  to,  or  allow  some  one  to  receive,  the  rents  during 
life,  followed  either  by  a  simple  remainder  to  another  person 
in  fee  or  in  tail,  or  as  another  person  shall  appoint,  but  giving 
an  absolute  interest,  or  followed  by  a  new  devise  to  a  person 
in  fee  or  in  tail,  or  giving  an  absolute  interest,  the  estate 
of  the  trustees  is  limited  by  implication  to  the  life  of  the 
person  taking  the  first  life  interest.  The  rule  is  the  same 
whether  the  tenant  for  life  is  a  man,  or  a  married  or  un- 
married woman,  and  is  irrespective  of  all  considerations  as 
to  separate  use. 


p. 


83  J)ECLSIOXS  OF  SIR  G.  JESSEL,  M.R. 

Jones  r.  Chappell. 

[44  L.  J.  E.,  Ch.  658 ;  L.  R,  20  Eq.  539.] 
The  erection  upon  land  of  new  buildings  which  per  Be  im- 
prove it,  cannot  be  waste.  In  order  to  prove  that,  injury 
to  the  inheritance  must  be  proved — injury  in  the  sense  of 
destroying  the  identity  of  the  property,  or  impairing  evidence 
of  title,  not  merely  injury  in  the  sense  of  depreciation. 

In  respect  of  a  temporary  nuisance,  e.  g,y  sawing  of  stone 
on  adjoining  premises,  the  reversioner  cannot  maintain  an 
action  {Simpson  v.  Savage^  C.  B.  E.,  N.  S.  347 ;  26  L.  J.  E., 
C.  P.  60),  even  if  the  tenants  are  weekly  tenants ;  yet,  imless 
the  landlord  is  in  occupation,  in  his  own  right,  of  a  part  of 
the  property,  such  weekly  tenants  would  be  the  proper 
plaintiffs  in  respect  of  such  a  nuisance.  The  reason  is  that 
the  defendant  may  choose  to  cease  the  nuisance  before  the 
landlord  is  entitled  to  possession.  To  a  weekly  tenant, 
suing  with  the  landlord,  I  should  grant  an  injimction. 

May  V.  O'Neill 

[44  L.  J.  E.,  Ch.  660.] 
A  covenant  not  to  practise  as  an  attorney  within  a  certain 
limit  includes  practice  in  the  Bankruptcy  Courts  as  well  as 
in  every  other  Court  in  the  kingdom.  The  covenant  was  not 
to  practise  in  London  or  in  the  counties  of  Middlesex  or 
Essex.    Held,  not  too  large,  and  therefore  good. 

In  re  Ciill's  Trusts. 

[44  L.  J.  E.,  Ch.  664 ;  L.  E.,  20  Eq.  561.] 
A  fund  was  claimed  by  a  widower  in  default  of  appoint- 
ment by  his  late  wife.  By  the  terms  of  the  settlement  made 
on  their  marriage,  it  devolved  on  the  husband  in  the  above 
event.  The  lady  had  always  acted  through  one  firm  of 
solicitors  only,  and  they  wrote  to  the  trustee's  solicitors  that 
this  was  so,  and  that  no  appointment  had  ever  been  made  as 
far  as  they  knew.     The  trustee  declined  to  accept  this  as 
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satisfactory,  and  paid  the  fund  into  Court.     He  relied  on  Ee 
Wylly's  Trusts,  28  Beav.  458. 

The  Master  of  the  Rolls  would  not  follow  this,  and  thought 
the  solicitors'  letter  quite  sufficient.  It  was  such  evidence 
as  would  satisfy  an  ordinary  conveyancer.  In  future  cases 
in  his  Court  trustees  so  acting  would  have  to  pay  costs  of 
;>aynient  into  Court.  A  statutory  declaration  might,  perhaps, 
be  asked ;  but  in  ordinary  cases,  even  that  could  safely  be 
dispensed  with. 


In  re  The  Australian  Direct  Steam  Navigation  Co., 

Ex  parte  Baker. 
[44  L.  J.  R,  Ch.  676 ;  L.  E.,  20  Eq.  525.] 

A  company  owning  a  ship  was  ordered  to  be  wound  up 
April  17,  1875,  and  an  official  liquidator  was  appointed. 
On  May  26,  1875,  the  master  of  the  ship  initiated  an  Ad- 
miralty suit  for  wages,  &c.,  and  obtained  a  warrant,  and 
arrested  the  ship.  Held,  that  this  arrest  was  void  under 
sect.  163  as  a  "  sequestration."  If  the  master  had  a  mari- 
time lien  as  claimed,  he  might  have  enforced  it  by  summons 
in  this  Court  in  the  matter  of  the  winding-up.  **  Sequestra- 
tion" in  sect.  163  means  the  detention  of  property  by  a  Court 
of  justice  to  answer  a  demand  made. 


In  re  The  Fhcenix  Bessemer  Steel  Co. 

[44  L.  J.  E.,  Ch.  683.] 

If  the  memorandum  of  association  states  one  of  the  objects 
of  the  company  to  be  the  raising  of  money  for  its  purposes 
upon  mortgage  or  charge  of  its  property,  or  upon  the  deben- 
tures, bonds,  bills,  notes,  or  any  other  security  of  the  com- 
pany, and  the  articles,  following  it,  give  express  power  to 
mortgage  future  calls,  this  mortgage  may  be  made. 

The  difficulties  as  to  mortgage  of  future  calls  mentioned 

o  2 
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by  Turner,  L.  J.,  in  Stanley^s  casey  33  L.  J.  E.,  Ch.  535 ;  4 
De  Gex,  J.  &  S.  407,  were  not  present  to  the  legislature ;  for 
8  Vict.  c.  16,  s.  8,  gives  this  power  if  the  Act  authorizes 
borrowing  on  mortgage.  The  directors  may  be  ordered  to 
make  calls  and  pay  proceeds  to  a  receiver,  or  a  receiver  may 
be  ordered  to  make  calls  and  receive  the  proceeds. 

The  words  "  upon  mortgage  or  charge  of  any  property  of 
the  company,"  would  not,  in  themselves,  authorize  the  mort- 
gage of  future  calls;  but  the  following  words,  "or  upon 
....  any  other  security  of  the  company ^^^  embrace  the  power. 


£bbs  V,  Boulnois. 

[44  L.  J.  E.,  Ch.  691  (on  appeal) ;  L.  E,  10  Ch.  479.] 

Both  in  bankruptcy  and  liquidation,  where  the  debtor  has 
obtained  his  discharge  in  the  ordinary  manner,  all  future 
assets  belong  to  him.  The  form  of  discharge  is  No.  124. 
It  does  not  signify  that  the  liquidation  has  not  been  closed 
by  a  resolution  of  the  creditors.     "  The  M.  E.  was  right." 

[The  M.  E.  expressed  his  opinion  distinctly  against  Re 
Bennett's  Trusts,  L.  E.,  19  Eq.  245;  44  L.  J.  E.,  Ch.  244, 
but  felt  bound  to  follow  it.  The  lords  justices  overruled  Re 
Bennett's  Trust sJ] 

Printing  and  Numerical  Begistering  Co.  r. 

Sampson. 

[44  L.  J.  E.,  Ch.  705  ;  L.  E,  19  Eq.  462.] 
There  is  nothing  against  public  policy  in  a  contract  to 
assign  the  patent  of  any  inventions  which  a  man  may  make 
or  thereafter  patent.  It  is  said  that,  having  already  obtained 
his  price,  he  would  not  invent,  or  would  keep  his  invention 
secret.  If  public  policy  requires  one  thing  more  than 
another  it  is  full  freedom  of  contract  to  adults  of  competent 
understanding.  Some  of  the  greatest  inventions  have  been 
given  freely  to  the  world.    Nothing  is  more  common  than 
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for  a  man  to  anticipate  his  intellectual  product  and  sell  it 
before  it  exists ;  e.  g,  a  contributor  to  a  periodical  agrees  to 
devote  his  exclusive  services  to  it  for  a  certain  period,  &c. 
Public  i)olicy  is  really  the  other  way,  for  thereby  the  needy 
are  encouraged. 


Leader  v.  Moody. 

[44  L.  J.  E.,  Ch.  711 ;  L.  E.,  20  Eq.  145.] 

The  lease  of  a  theatre  contained  covenants  that  it  should 
not  be  used  for  other  than  theatrical  purposes.  The  lessee 
sub-demised  certain  boxes  and  staUs  for  theatrical  purposes. 
The  sub-lessee  demised  the  theatre  for  three  months  for  the 
purpose  of  religious  meetings.  Any  permanent  alteration  of 
the  theatre  so  as  to  convert  it  to  purposes  not  theatrical  is  a 
breach  of  the  covenant.  Whether  an  injunction  will  be 
granted  depends  on  the  permanence  or  otherwise  of  the  alte- 
ration— e.  g.  a  gate  may  be  locked  for  a  temporary  purpose, 
or,  as  in  Kidgill  v.  Moor,  19  L.  J.  E.,  C.  P.  177 ;  9  C.  B.  E. 
364,  with  a  view  to  stop  the  exercise  of  a  right  of  way  for 
ever.  In  the  former  case  no  injunction  would  be  granted ; 
in  the  latter  it  would  be  granted.  The  intention  must  be 
considered.  This  was  only  a  temporary  arrangement  (for 
three  montlis)  during  which  religious  meetings  were  to  have 
been  held.  The  alterations  are  temporary  structural  altera- 
tions, removable  in  two  weeks.  I  award  reasonable  damages, 
instead  of  granting  an  injunction,  and  give  costs. 


Taylor  v.  Taylor. 

[44  L.  J.  E.,  Ch.  718 ;  L.  E.,  20  Eq.  155.] 

I  shall  not  be  the  first  judge  to  hold  that  sums  of  money 
voluntarily  given  to  a  son,  of  various  amounts,  and  to  aid  in 
the  son's  maintenance,  are  advancements  by  way  of  ^'  portion 


86  DECISIONS  OF  SIB  G.  JESSEL,  M.K. 

or  provision,"  within  the  Statute  of  Distributions  (22  &  23 
Car.  II.  0.  10),  s.  6.  To  be  within  it  the  adyancement  must 
be  by  way  of  provision,  not  a  casual  payment.  Of  course  if 
the  sum  is  large,  there  is  a  presumption  that  it  was  to  start 
the  son  in  life ;  if  it  is  small,  there  is  no  presumption  either 
way ;  evidence  to  show  the  purpose  must  be  given. 

Varying  yearly  sums  paid  until  the  marriage,  and  fixed 
yearly  sums  afterwards,  a  fee  to  a  special  pleader,  dues  to  an 
Inn  of  Court,  outfit  and  passage  money  of  a  son  in  the  army, 
and  his  wife  to  India,  and  payment  of  debts,  without  pay- 
ment of  which  he  must  have  left  the  army,  held  not  '^  ad- 
vancements by  portion  "  within  the  above  statute. 

A  son's  entrance  fee  to  one  of  the  Inns  of  Court;  the 
price  of  his  commission  in  the  army,  and  contemporaneously 
for  his  outfit ;  and  certain  sums  for  establishing  him,  late  in 
life,  in  business,  held  to  be  such  advancements. 


Taylor  v.  Taylor,  Sx  parte  Taylor. 

[44  L.  J.  R.,  Ch.  727 ;  L.  R.,  20  Eq.  297.] 

Section  32  of  the  Leases  and  Sales  of  Settled  Estates  Act, 
giving  the  tenant  for  life  *^  entitled  to  the  possesision  or  to 
the  receipt  of  the  rents  and  profits  "  of  lands  certain  leasing 
powers,  does  not  extend  to  a  person  entitled,  subject  to  the 
discretion  of  the  Court,  to  such  rents  and  profits ;  e.g.  to  an 
equitable  tenant  for  life,  to  whom,  under  some  circumstances, 
the  Court  might  give  possession. 


Tufiiell  V.  Borrell. 

[44  L.  J.  R.,  Ch.  756 ;  L.  R.,  20  Eq.  194.] 

The  devise  here  is  to  W.  M.  for  life,  and  after  his  death 
without  issue  to   "all  and  every  my  grandchildren,  their 
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heirs  male,  and  the  heirs  male  of  the  surviYors  and  surviyor 
of  them." 

There  being  no  words  of  severance,  the  grandchildren  took 
as  joint  tencints  for  life,  with  several  inheritances  in  tail  male. 

There  were  originally  nine  grandchildren.  Five  died 
without  barring  their  estates  tail,  and  their  issue  ultimately 
failed.  The  other  four  barred  their  estates  tcdl.  As  to  three 
of  the  four  no  question  arises,  each  taking  one-fourth.  The 
question  arises  as  to  the  fourth.  When  he  barred  his  estate 
he  was  entitled  to  one-fourth  for  life,  with  remainder  as  to 
one-fifth  in  tail  male ;  and,  in  the  event  which  happened 
(failure  of  issue  of  one  of  the  deceased  grandchildren),  he 
was  entitled  to  one-fourth  of  another  fifth  in  tail  male.  Of 
what  was  he  protector  ?  The  common  sense  of  the  thing  is 
to  make  him  protector  of  the  same  share  of  which  he  was 
tenant  in  tail.     I  so  hold. 

The  principle  of  Church  v.  Edicards,  2  B.  0. 0. 180,  applies. 


The  Attorney-General  v  Webster. 

[44  L.   J.   R,   C5h.    766;     L.   R,   20  Eq.   483.] 

In  ancient  times,  certain  lands  were  given  to  feoffees,  upon 
charitable  trusts.  The  statutes  avoiding  such  trusts  sus 
"  superstitious "  were  passed ;  and,  by  subsequent  statutes, 
the  property  vested  in  the  Crown,  without  office  found.  In 
1586  an  arrangement  was  made  whereby  Lord  Wentworth 
bought  the  property  from  the  Crown.  Out  of  moneys  raised 
from  the  property  the  feoffees  obtained  a  re-grant  to  two 
persons  absolutely,  without  any  trust  expressed.  Ever  after- 
wards the  application  had  been  for  valid  charitable  purposes. 

Held,  that  such  property  was  not  private  property  of  the 
parish,  but  was  subject  to  the  jurisdiction  of  the  Charity 
Commissioners. 

An  advowson,  with  right  to  nominate  the  incumbent,  may 
bo  vested  in  parishioners  as  private  property  not  so  subject; 
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but  all  other  parish  property  is  charity  property  {The  Attor- 
ney-General V.  Lord  Sothamy  1  Turn.  &  E.  209). 

The  reason  for  the  exception  is  that,  as  to  an  advowson, 
the  parishioners  cannot  get  individual  profit :  they  can  only 
nominate  the  incumbent.  Moreover,  the  man  who  performs 
Divine  service  and  administers  to  the  spiritual  wants  of  a 
parish,  is  in  a  grand  sense  a  trustee  for  the  parish;  the 
panshioners  have  only  the  right  to  select  such  a  trustee.  The 
exception  can  be  therefore  reconciled,  on  the  ground  that  this 
is  a  mere  mode  of  selecting  a  charity  trustee. 


In  re  The  Phoeniz  Bessemer  Steel  Co. 

[45  L.  J.  E.,  Ch.  11.] 

The  provisions  of  sect.  10  of  the  Judicature  Act,  1875,  as 
to  winding  up  companies  according  to  bankruptcy  rules,  do 
not  apply  to  companies  already  wound  up,  where  the  claims 
of  creditors  have  been  settled  prior  to  the  Act,  nor  {In  re 
Suche  8f  Co.,  L.  E.,  1  Ch.  Div.  49 ;  45  L.  J.  E.,  Ch.  12)  to 
companies  which  at  the  commencement  of  the  Act  were  in 
liquidation. 


Hackett  v. 

[45  L.  J.  E.,  Ch.  13 ;  L.  E.,  20  Eq.  494.] 

In  a  London  street  37  ft.  6  in.  wide  at  widest  part,  and 
at  narrowest  34  ft.,  a  building  owner  is  not  entitled  to  erect  a 
building  to  a  height  which  will  obstruct  the  access  of  light 
below  the  angle  of  45  degrees  to  the  house  opposite.  In  the 
Metropolis,  the  legislature  has  adopted  the  angle  of  45  degrees 
as  the  lowest  allowable  angle  of  incidence  of  light  in  the  case 
of  buildings  on  the  opposite  side  of  an  ordinary  street  (7  &  8 
Vict.  c.  84,  sched.  1).  [And  see  Theed  v.  Debenhamj  L.  E., 
2  Ch.  Div.  165.] 
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Muskett  V.  Eaton. 

[45  L.  J.  E.,  Ch.  22 ;  L.  R,  1  Ch.  Div.  435.] 

L.  M.,  widow,  by  her  will  dated  in  1866,  devised  to  her 
nephew,  C.  M.,  for  his  life,  a  freehold  farm  called  F.,  and 
proceeded  :  "  And  in  the  event  of  his  leaving  a  lawful  son, 
bom  or  to  be  bom  in  due  time  after  his  decease,  who  should 
attain  the  age  of  twenty-one  years,  then  I  give  the  same  farm 
unto  such  son  and  his  heirs,  if  he  shall  live  to  attain  the  said 
age  of  twenty-one  years ;  but,  in  case  my  said  nephew  should 
die  without  leaving  a  son  who  should  live  to  attain  the  age  of 
twenty-one  years,  then  I  give  the  aforesaid  hereditaments, 
after  the  death  of  my  said  nephew,  C.  M.,  to  G.  M.  E.  and 
his  heirs." 

C.  M.  died  in  February,  1875,  leaving  an  only  son,  aged 
seven,  who  was  the  plaintiff  in  this  suit. 

Judgment. — The  question  is,  whether  "  attain  the  age  of 
twenty-one  years  "  is  part  of  the  description  of  the  devisee 
within  Festing  v.  Allen,  13  L.  J.  R,  Ex.  74 ;  12  M.  &  W. 
279.  It  cannot  be ;  for  a  child  "  to  be  bom  in  due  time 
afterwards"  could  not  be  twenty-one  at  the  death  of  the 
tenant  for  life,  and  the  testatrix  must  be  assumed  to  have 
known  the  course  of  nature.  The  son  takes  a  vested  estate, 
subject  to  be  divested  on  his  dying  imder  twenty-one. 

Comments. 

The  rule  in  Fesiing  v.  Allen  {uhi  supra) y  is  that  a  devise  to 
"  such  child  of  A.  as  shall  attain  twenty-one "  {Stephens  v. 
Stephens,  Ca.  t.  Talbot  228  ;  Duffield  v.  Duffield,  1  Dow.  &  CI. 
268),  or  **  to  the  children  of  A.  who  shall  attain  twenty-one,"  is 
primdfacie  contingent,  notwithstanding  a  gift  over  in  default  of 
a  child,  or  children,  who  should  fulfil  the  required  condition 
(Hawkins's  ''  Const.  Wills,"  242). 

Festing  v.  Allen  was  followed  by  Yice-Chancellor  Wood  in 
Holmes  v.  Prescott,  33  L.  J.  B.,  Ch.  264,  in  which  the  devise  was 
to  J.  H.  for  life,  with  remainder  to  all  and  every  his  children  who 
should  attain  twenty  one,  with  remainder  over  if  there  should  be 
no  child  who  should  attain  twenty-one. 

Browne  v.  Browne,  26  L.  J.  E.,  Ch.  635  ;  3  Sm.  &  Gift.  568,  is 
overruled.  But  here,  again,  the  rule  is  only  one  of  construction, 
and  yields  readily  to  evidence  of  contrary  intent  in  the  will. 
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Fitzgerald  v.  Chapman. 

[45  L.  J.  E.,  Ch.  23  ;  L.  E.,  1  Ch.  Div.  563.] 

By  the  settlement  made  in  1857,  prior  to  the  marriage  of 
P.,  property  in  which  the  intended  wife  was  interested  jointly 
with  her  father  was  vested  in  trustees  upon  trust,  during  the 
joint  lives  of  the  husband  and  wife,  for  her  for  life  for  sepa- 
rate use  without  power  of  anticipation  ;  and  after  her  decease 
for  the  husband  during  his  life,  and  then  for  the  issue  of  the 
marriage  sus  therein  mentioned ;  and  if  no  child  should  live  to 
acquire  a  vested  interest,  then,  if  the  wife  should  survive 
her  husband,  upon  trust  for  her  absolutely,  but  if  she  should 
die  in  the  husband's  lifetime,  then  for  such  persons  as  she 
should  by  will  appoint,  and,  in  default,  for  her  father.  The 
father  died  in  January,  1874.  The  only  child  bom  alive  died 
in  infancy. 

In  1873,  a  decree  was  made  by  the  Judge  Ordinary,  dissolv- 
ing the  marriage  by  reason  of  F.'s  adultery.  This  decree  was 
made  absolute  January  20,  1874.  In  October,  1874,  the 
plaintifE  (wife)  filed  her  bill,  praying  that  it  might  be  declared 
that  she  was  absolutely  entitled  to  the  property. 

Judgment. — It  is  alleged  that  the  final  decree  destroys  not 
only  the  life  interest  of  the  husband,  who  has  committed  a 
grave  offence  against  morality,  but  also  an  interest,  very  re- 
mote and  contingent,  of  the  father,  who  has  not  committed  any 
offence. 

This  Court  does  not  impose  forfeiture  upon  any  one  for  any 
offence  whatever.  There  never  was  any  forfeiture,  even  at 
law,  for  cases  of  this  description,  for  adultery.  There  is  no 
forfeiture  at  equity  or  common  law,  then.  Is  there  any  by 
statute  P 

Adultery  by  the  husband  has  never  been  treated  by  our 
common  law  in  the  same  manner  as  adultery  by  the  wife. 
The  wife  tDok  her  rights,  as  survivor,  in  her  husband's  pro- 
perty, notwithstanding  her  adultery.  Thus  she  took  dower 
imtil  deprived  of  it  by  13  Edw.  1.  Unless  the  husband's 
interest  is  forfeited  by  statute,  it  remains. 
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Statutory  dissolntion  of  marriage  wcu3  known  before  the 
Divorce  Act.  The  powers  were  not  delegated  to  a  judge  ; 
but  an  Act  was  passed  in  each  case,  the  efPect  being  the  same. 
There  was  not  any  forfeiture  of  interests  under  settlements, 
however. 

The  Divorce  Acts  (20  &  21  Vict.  c.  85,  s.  45 ;  and  22  &  23 
Vict.  c.  61,  s.  5)  give  power  in  cases  which  according  to 
Qraham  v.  Graham^  (L.  R.,  1  P.  &  D.  711)  are  confined 
to  cases  where  there  exists  some  issue  of  the  marriage, 
to  modify  the  settlement.  That  express  power  shows  the 
limit  of  the  power  ["Expressio  unius  est  exclusio  alterius]. 
Then  the  father's  interest  assuredly  could  not  be  touched. 

I  disapprove  of  V.-C.  Stuart's  decision  in  Jessop  v.  Blake^ 
3  flifE.  639,  and  of  Lord  Eomilly's  in  Su:(ft  v.  Wenman^ 
39  L.  J.  R.,  Ch.  336 ;  L.  R.,  10  Eq.  15  ;  and  in  Fussell  v. 
Doicding,  42  L.  J.  R.,  Ch.  716 ;  L.  R.,  14  Eq.  421. 

I  approve,  and  I  follow,  the  Appeal  Court  decision  in 

Evans  v.  Carnngton,  30  L.  J.  R.,  Ch.  364;  2  De  G.,  F.  &  J. 

481 :  1  Jo.  &  H.  598. 

Comments. 

This  decision  the  M.  E.  again  followed  in  Burton  v.  Sturgeon 
(reported  on  appeal,  45  L.  J.  R.,  Ch.  633 ;  L.  R.,  2  Ch.  I)iv. 
318) ;  and  the  Court  of  Appeal  aflB.rmed  his  judgment. 

In  consequence  of  these  decisions,  the  statute  41  Viet.  c.  19  was 
passed,  sect.  3  whereof  extends  the  powers  of  the  Divorce  Court 
to  cases  where  there  are  no  children.  The  consideration  of  this 
extending  statute  came  before  the  M.  R.  and  Ix)rd8  Justices 
Cotton  and  Lindley,  sitting  in  the  Appeal  Court,  in  Wigney  v. 
Wigney,  L.  R.  7  ;  P.  D.  177;  51  L.  J.  R,  P.  D.  &  A.  10.  The 
case  will  be  given  in  due  order,  post,) 

"The  Court  cannot  be  said  to  be  a  Court  of  morals''  (Lord 
Bomilly,  M.  R.,  in  Luxmore  v.  Clifton^  17  L.  T.  R.  460). 


Beresford  v.  Browning,  Browning  r.  Browning. 

[(On  appeal),  45  L.  J.  R.,  Ch.   36;   L.  R.,  1  Ch.  Div.  30.] 

Four  persons  entered  into  partnership  as  oil  merchants. 
The  agreement  stated  that  all  the  said  partners  had  con- 
siderable sums  employed  in  the  business,  which  it  might  be 
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impraotlcaUe  or  highly  detrimental  to  the  business  to  with- 
draw from  the  business  immediately  after  the  death  or 
retirement  of  either  of  them ;  and  provided  that,  in  ease  of 
such  death  or  retirement,  the  balance  due  to  such  retiring  or 
dying  partner  should  be  repaid  out  of  the  business  by  the 
continuing  or  surviving  "  partners  "  by  annual  instalments  of 
2,000/. 

One  partner  died.  By  suits  instituted  for  the  purpose,  it 
was  found  that  his  share  was  64,000/. ;  and  the  instalments 
were  directed  to  be  paid  by  the  surviving  partners,  and  the 
survivors  and  survivor  of  them,  until  further  order.  After 
some  years,  two  of  the  survivors  died,  and  then  the  third 
became  insolvent.  Held,  affirming  the  M.  B.,  that  the  estates 
of  the  two  deceased  partners  were  liable  for  the  unpaid  balance 
of  the  64,000/. 

The  M.  E.'s  judgment;  The  agreement  implied  an 
undertaking  by  the  survivors  to  continue  the  business, 
but  not  for  any  definite  term.  The  effect  is  that  the 
survivors  are  liable  to  pay  immediately.  They  stipulate 
between  themselves  for  time.  It  is  a  mode  of  regulating  the 
payment  of  a  debt  rather  than  the  creation  of  a  new  debt 
{Bishop  V.  Church,  2  Ves.  Sen.  371).  I  can  find  nothing  in 
the  agreement  to  make  the  liability  joint  only,  and  not  joint 
and  several.  It  is  said  that  a  security  taken  for  payment  of 
a  partnership  liability,  in  form  joint,  destroys  the  several 
liability  which  would  otherwise  exist  in  equity.  But  this 
does  not,  at  any  rate,  apply  to  mercantile  partnerships. 
There  such  contracts  are  all  several  as  well  as  joint  {Devai/nea 
V.  Noble,  1  Mer.  529).  In  Sunnier  v.  Powell,  1  Turn.  &  R. 
423,  decided  by  Sir  William  Grant  (who  also  decided  Devalues 
V.  Noble) ^  the  partnership  was  mercantile,  but  "the  covenant 
was  purely  matter  of  arbitrary  convention,  growing  out  of  no 
antecedent  liability."  It  was  not  a  partnership  contract  for 
something  which  the  partnership  had  received.  It  was  an 
indemnity  against  a  liability  which  gave  something  beyond 
that  which  law  or  equity  would  have  required.  It  does  not 
cover  the  present  case,  therefore. 
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Wilmer  v.  Cun-ey^  2  De  G.  &  S.  347,  was  not  a  case  of  a 
mercantile  partnership,  but  one  of  attorneys.  Nor  was  there 
a  pre-existing  obligation.  The  only  arguable  point — viz. 
that  the  joint  covenant  there  was  a  covenant  by  partners  in 
a  continuing  partnership,  who  were  to  take  over  the  share  of 
the  assets,  and  in  that  way  would  have  been  a  partnership 
contract  for  value  received  by  the  partnership,  and  therefore 
within  Devaynea  v.  Nohle  {sup,) — was  not  argued. 

In  Ckrke  v.  Bickers,  14  Sim.  639,  the  V.-C.  Shadwell 
only  decided  that  the  contract  there  was  not  a  partnership 
contract.  It  does  not  militate  against  the  rule,  which  re- 
mains thus : — 

A  mercantile  partnership  contract,  for  value  given  to  the 
firm,  creates  a  several  as  well  as  a  joint  liability.  Such  a 
liability  is  created  in  this  case. 

The  Lords  Justices  were  "  of  opinion  that  the  decision  of 
the  M.  E.  was  quite  right." 

Comment. 

The  question,  as  it  affects  a  partnership  which  is  not  mer- 
cantile, seems  to  be  still  open,  although  the  M.  "R.  and  the  Lords 
Justices  apparently  imply,  from  their  observations  on  Wilmer  v. 
Currey^  that  on  Hke  facts  they  woidd  have  extended  the  decision 
to  non-mercantile  firms. 


Lee  V.  Glutton. 

[45  L.  J.  E.,  Ch.  43 ;  affirmed  on  appeal,  46  L.  J.  E.,  Ch.  App.  48.] 
The  policy  of  the  Eegistration  Acts  is  to  free  a  purchaser 
from  the  imputation  of  constructive  notice.  The  authorities 
come  to  this :  Tou  may  avoid  a  registered  deed  in  cases  of 
actual  notice  of  a  prior  deed  or  charge;  and,  as  a  general  rule, 
notice  to  a  solicitor  is  notice  to  his  client ;  but  it  is  doubtful 
wheth^  constructive  notice  is  sufficient.  If  it  is,  it  is  only 
where  fraud  can  be  imputed ;  and  where  the  Court  is  satisfied 
that  there  was  no  distinct  proof  of  knowledge  of  a  prior  in- 
cumbrance, but  that  the  holder  of  the  registered  security  was 
aware  that  there  were  incumbrances,  and  purposely  abstained 
from  inquiry,  a  Court  of  Equity  might  postpone  him. 
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In  re  The  Attorneys  and  Solicitors  Act,  1870. 

[45  L.  J.  E.,  Ch.  47 ;  L.  R,  1  Ch.  Div.  573.] 

A  solicitor  agreed  in  writing  with  clients  to  assert  their 
title  to  certain  property  for  a  percentage  of  10  per  cent,  on 
net  value  of  property  recovered ;  in  the  event  of  no  property 
being  recovered  beyond  a  certain  legacy  of  5,000/.,  to  receive 
only  costs  out  of  pocket.  Before  proceeding,  the  solicitor 
submitted  the  agreement  to  the  taxing  master,  who,  in  his 
turn,  required  the  opinion  of  the  Court  upon  it. 

Held,  that  as  nothing  had  become  payable  under  it,  this 
could  not  be  done,  but  that  the  agreement  was  probably  pure 
champerty,  and  void  imder-sect.  11  of  33  &  34  Vict.  o.  28. 


In  re  The  Humber  Ironworks  and  Shipbuilding  Co. 

(Williams's  Case). 

[45  L.  J.  E.,  Ch.  48 ;  L.  E.,  1  Ch.  Div.  576.] 

A  director  of  this  limited  company  sold  some  shares  to  W., 
a  tradesman.  W.  gave  the  name  of  his  foreman  as  the  pur- 
chaser, and  such  foreman  was  registered.  He  was  described 
by  "W.  as  a  gentleman,  and  so  registered,  although  his  occu- 
pation was  as  above.  Nine  years  afterwards  the  liquidator 
tries  to  substitute  "W.     I  cannot  do  this. 


Eales  V.  Drake. 

[45  L.  J.  E.,  Ch.  51 ;  L.  E.,  1  Ch.  Div.  217.] 

A  testator  had  power  to  appoint  10.000/.,  by  deed  or  will, 
among  his  chHdren.  By  deed  poU,  executed  in  his  lifetime, 
in  pursuance  of  the  power,  he  appointed  3,000/.,  part  of  the 
above,  to  his  son  Q-.  D.  E.  By  his  will  he  appointed  1,995/., 
part  of  the  10,000/.,  to  his  son  C.  E.,  4,000/.  further  to 
Q-.  D.  E.,  4,000/.  to  trustees  for  J.  T.  E.,  to  pay  the  income 
thereof  to  him  for  life,  or  until  he  should  charge  or  incumber 
the  same,  and  0/.  to  his  daughter  and  only  remaining  child, 
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H.  S.  E.    Thus  the  two  appointments  together  were  3,000/. 
in  excess  of  the  power. 

One  son  (Q-.  D.  E.)  died  in  his  father's  lifetime,  so  his  share 
lapsed.  Held,  that  the  deficiency  of  the  shares  of  the  sur- 
viving appointees  were  to  he  made  up  out  of  the  lapsed  share, 
and  that  J.  T.  E.  was  bound  to  bring  into  hotchpot  with  the 
representatives  of  G.  D.  E.  the  value  of  the  interest  given  to 
him  (J.  T.  E.)  during  life  or  until  forfeiture,  before  participa- 
tion in  the  eventual  residue. 


In  re  Packman  and  Moss. 

[45  L.  J.  E.,  Ch.  54 ;  L.  E.,  1  Ch.  Div.  214.] 
Ab  to  devises  by  a  mortgagee,  you  must  ascertain  from 
the  whole  will  whether  a  testator  is  dealing  with  his  bene- 
ficial property  or  with  that  of  which  he  is  (as  mortgagee)  in 
a  sense  trustee.  Probably  the  observations  of  Lord  Eldon 
to  this  effect  in  Lord  Brat/broke  v.  Insktp  (8  Ves.  417),  were 
not  present  to  the  mind  of  V.-C.  Malins  in  Martin  v.  Laverton^ 
39  L.  J.  E.,  Ch.  166 ;  L.  E.,  9  Eq.  563. 


In  re  The  Harwich  Harbour,  &c.  Co. 

[45  L.  J.  E.,  Ch.  56.] 

The  CoTirt  cannot  order  a  contract  involving  issue  of  shares 
as  fully  paid  up  to  be  filed  by  the  registrar  nunc  pro  tunc^  but 
may  rectify  the  register  by  striking  out  the  allotment,  so  that 
the  shares  may  be  re-issued  after  the  registration  of  the  con- 
tract. 


In  re  Dalglcish's  Settlement. 

[45  L.  J.  E.,  Ch.  68 ;  L.  E.,  1  Ch.  Div.  46 ;  on  appeal,  L.  E.,  4 
Ch.  Div.  143;  and  see  In  re  Eathbo?ie,  45  L.  J.  E.,  Ch. 
581 ;  L.  E.,  2  Ch.  Div.  483 ;  and  In  re  Crowe's  Trusts,  L.  E., 
14  Ch.  Div.  610.] 

If  the  surviving  trustee  of  leaseholds  dies  without  personal 
representative,  and  new  trustees  have  been  appointed,  the 
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CoTirt  will  make  an  order  vesting  in  them  all  the  estate  of  the 
deceased  trustee. 


Moore  r.  Clench. 

[45  L.  J.  E.,  Ch.  80;  L.  R,  1  Ch.  Diy.  447.] 

An  ordinary  tenant  for  life,  having  power  to  greint  leases 
in  possession,  may  bind  himself  by  covenant  to  grant  a  lease 
in  reversion  expectant  on  the  determination  of  the  subsisting 
term;  but  trustees  cannot  do  this,  for  they  cannot  fetter  a 
trust,  which  must  only  be  exercised  for  the  benefit  of  the 
estate. 

If  the  covenant  had  been  valid,  the  M.  E.  was  of 
opinion  that  the  Charity  Commissioners  ought  to  have  sanc- 
tioned the  renewal  sought  imder  sect.  29  of  the  Charitable 
Trusts  Act,  1855.  For  where  there  is  (as  here  there  was)  a 
valid  contract  before  the  Act,  the  approval  should  be  given, 
and  a  judge  would  order  it. 


Jones  f .  Dangerfield. 

[45  L.  J.  E.,  Ch.  161 ;  L.  E.,  1  Ch.  Div.  438.] 

The  34  &  35  Vict.  c.  43,  s.  53,  provides  that  no  sum  shall 
be  recoverable  for  ecclesiastical  dilapidations  in  respect  of  any 
benefice  becoming  vacant  after  the  commencement  of  the  Act, 
unless  the  claim  be  founded  on  an  order  made  thereunder. 
Here,  under  sect.  34,  after  the  incumbent's  death,  the  arch- 
bishop's order  was  made,  stating  the  repairs  to  be  done  and 
their  estimated  cost,  for  which  the  representatives  of  the  late 
incumbent  were  declared  liable.  This  case  comes  imder 
sect.  36.  The  living  is  under  sequestration.  The  seques- 
trator is  not  personally  liable  for  the  dilapidations,  and  is 
not  entitled  to  deduct  the  cost  of  repairs  from  the  profits  of 
the  benefice  passing  through  his  hands. 
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In  re  Wilcock's  Settlement. 

[45  L.  J.  E.,  Ch.  163;  L.  E.,  1  Ch.  Div.  229.] 
This  was,  in  the  event  which  happened,  an  absolute  gift  of 
personalty  to  W.,  the  illegitimate  daughter  of  settlor.  Im- 
mediately following  the  gift  is  this  proviso :  "  And,  if.  any 
estate,  interest,  or  benefit  shall,  imder  the  ....  provisions 
hereof,  be  undisposed  of,  or,  in  the  events  which  shall  happen, 
would,  but  for  this  proviso,  be  held  upon  trust  for  the  Crown, 
or  belong  beneficially  to  the  Crown,"  then  such  estate,  interest, 
and  benefit  should  be  held  in  trust  for  the  settlor  for  life,  and 
after  his  death  for  the  petitioner.  "W.  survived  the  settlor, 
and  died  intestate,  whereupon  the  petitioner  claimed  the  fund. 
Held,  that,  as  W.  was  absolutely  entitled  at  her  death,  the 
limitation  over  was  void  for  repugnancy,  and  that,  conse- 
quently, the  Crown  was  entitled. 

If  you  give  property  absolutely,  it  must  devolve  according 
to  law.  "  The  law  says  that,  if  a  man  dies  intestate,  the  real 
estate  shall  go  to  the  heir,  and  the  personal  estate  to  the  next 
of  kin ;  and  any  disposition  which  tends  to  contravene  that 
disposition  which  the  law  would  make  is  against  the  policy 
of  the  law,  and  therefore  void." 

In  re  Broadwood's  Settled  Estates. 

[45  L.  J.  E:,  Ch.  168;  L.  E.,  1  Ch.  Div.  438.] 
A  fimd  in  Court  representing  land  sold  under  the  Leases 

and  Sales  of  Settled  Estates  Acts,  should  not  be  paid  out  to  a 

tenant  in  tail  without  the  execution  of  a  disentailing  deed. 
Lord  Selbome's  decision  in  Re  Butler^s  Will  (L.  R.,  16  Eq. 

479)  approved ;  V.-C.  Malins's  decision  in  Re  Row  (43  L.  J. 

E.,  Ch.  347 ;  L.  E.,  17  Eq.  300)  not  foUowed. 

In  re  The  Stockton  Malleable  Iron  Co.,  Ex  parte 

Chapman. 

[45  L.  J.  E.,  Ch.  168 ;  L.  E.,  2  Ch.  Div.  101.] 
The  articles  of  association  give  a  company  a  lien  on  the 
shares  of  any  member  for  any  *' moneys  due''  to  the  com- 

F.  H 
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pany  from  him,  and  power  to  sell  any  shares  registered  in 
the  name  of  such  debtor  to  settle  such  debt,  and  to  refuse  to 
transfer  such  debtor's  shares  while  the  indebtedness  remained. 

Held,  that  "  due"  meant  "payable  at  once,"  and  therefore 
did  not  extend  to  a  claim  on  bills  of  exchange  which  had  not 
arrived  at  maturity.  The  question  arose  on  the  refusal  to 
register  the  transfer  of  certain  shares  held  by  a  shareholder, 
who  had  accepted  a  bill  not  then  due,  of  which  the  company 
were  indorsees  for  value. 

It  was  not  reasonable  to  suppose  that  the  company  meant 
to  fetter  the  transfer  of  shares  in  which  their  lien  had  not 
arisen.    The  only  object  was  to  secure  the  lien. 

The  Albion  Steel  and  Wire  Co.  v.  Martin. 

[45  L.  J.  R,  Ch.  173;  L.  R,  1  Ch.  Div.  580.] 

The  mere  consent  to  become  a  director  does  not  create  a 
fiduciary  relationship  between  the  person  consenting  and  the 
company.  So  to  operate,  there  must  bo  an  acceptance  of 
office  after  incorporation. 

Comment. 
And  see  Pulbrook  v.  Richmond^  Sfc.  Mining  Co,  post. 


'  In  re  Breed's 

[45  L.  J.  R,  Ch.  191 ;  L.  E.,  1  Ch.  Div.  226.] 

The  power  of  maintenance  given  by  Lord  Cranworth's 
Act  (23  &  24  Vict.  o.  145),  s.  26,  stops  short  at  twenty-one. 
Where  the  Court  is  administering  the  parent's  estate,  it  will, 
where  the  contingencies  (aflFecting  a  class)  are  equal,  and  the 
adult  children  (if  any)  consent,  give  interest  on  presump- 
tive shares  of  the  infant  children  for  .their  maintenance. 
But  that  is  a  rule  of  Court,  and  does  not  help  trustees.  I 
think,  however,  that  with  the  consent  of  the  widow  (an 
annuitant  out  of  the  fund)  the  trustees  may  make  advances 
out  of  capital  to  adult  unmarried  daughters  under  the  power 
of  advancement,  for  the  words  here,  viz.  "  in  or  towards  the 
advancement  or  placing  out  in  life  or  otherwise  for  his  or  her 
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benefit/*  are  wide,  as  I  held  in  Lowther  v.  Bentiiicl-,  ante,  p.  50. 
The  trustees  may  properly  increase  the  allowance  for  each 
infant  daughter,  to  meet  the  expenses  of  her  education,  for 
that  is  included  in  maintenance  and  support. 
[And  see  In  re  Cotton^  infra,'] 


In  re  The  Carmarthenshire  Anthracite  Coal  and 

Iron  Co. 

[45  L.  J.  E.,  Ch.  200.] 

Secured  creditors  may  appear  on  the  hearing  of  a  winding- 
up  without  then  electing  between  resting  on,  or  giving  up, 
their  securities. 


In  re  Cotton. 

[45  L.  J.  E.,  Ch.  201 ;  L.  E.,  1  Ch.  Div.  232.] 

A  doubt  existed  as  to  whether  sect.  26  of  Lord  Cranworth's 
Act  applied  to  a  merely  expectant  interest,  where  the  income 
was  not  indefeasibly  vested. 

Held,  that  it  did  so  apply.     It  was  passed  to  extend  to  all 

infants  the  benefit  which,  in  Chambers  v.  Gold  win,  11  Ves.  1, 

and  other  cases,  the  Court  had  given  to  infants  for  whom  a 

provision  had  been  made  contingently  on  their  attaining 

twenty-one  by  parents  or  persons  standing  in  loco  parentis  to 

them. 

Comment. 

See  in  Buckley's  Trusts,  L.  E.,  22  Ch.  Div.  583.  The  testator 
incorporated  the  above  s.  26  in  his  will.  Fry,  J.,  there  lays  down 
as  to  cases  before  the  Act :  —(1 )  As  to  a  legacy  to  A.  B.  absolutely 
the  accretions  of  income  belonged  to  the  legatee ;  (2)  as  to  a 
legacy  to  A.  B.  contingently  on  attaining  twenty-one,  or  on  some 
other  event,  the  accumulations  would  be  taken  or  not  according 
to  the  happening  of  the  event ;  (3)  as  to  a  legacy  absolute  in  the 
first  instance,  but  liable  to  be  defeated  on  a  future  event,  the  ac- 
cumulations would  go  until  the  defeating  event  to  the  legatee. 
He  thought  the  statute  was  not  intended  to  alter  this  law,  and, 
this  being  case  No.  3,  held  the  infants'  representatives  entitled 
to  accumulations  of  income  as  against  those  entitled  in  remainder. 

h2 
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Burton  v.  Newbery. 

[45  L.  J.  E.,  Ch.  202 ;  L.  E.,  1  Ch.  Div.  234.] 

The  testator,  by  will  dated  December  7, 1837,  gave  certaiii 
interests  in  his  residuary  real  estate  to  A.  and  B.,  and  ten 
others. 

By  a  codicil  dated  October  12,  1838,  he  directed  an  after- 
acquired  real  estate  to  be  held  on  the  same  trusts  as  his 
residuary  real  estate.  A.  and  B.  were  attesting  witnesses  to 
this  codicil. 

The  testator  then  (April  1,  1839)  made  a  second  codicil, 
and  he  described  it  as  "  n  codicil  to  my  last  tcill,  dated  the  7  th 
of  December  J  1837."  That  was  properly  attested.  It  did  not 
refer  to  the  first  codicil. 

Sect.  15  of  the  "Wills  Act  makes  a  gift  to  an  attesting 
witness  void. 

It  is  said  the  effect  of  the  second  codicil  is  equivalent  not 
only  to  the  re-execution  of  the  will,  but  also  of  the  will  and 
first  codicil. 

Now  one  testamentary  instrument,  properly  attested,  may 
incorporate  any  prior  writing,  whether  properly  attested  or 
not,  if  the  incorporation  is  so  made  as  to  indisputably  point 
to  the  prior  instrument  so  intended  to  be  incorporated.  In 
that  case,  such  prior  instrument  becomes  part  of  the  later  one. 
"  If  the  codicil  do  refer  to  the  will  ...  it  does  *  set  it  up '  .  .  . 
the  mere  fact  of  its  being  a  codicil  will  not  do ;  it  must  refer 
to  the  instrument "  (Bayley,  J.,  in  Doe  v.  Evans^  2  L.  J.  R., 
Ex.39;  1  Cr.  &M.  42). 

To  confirm  by  a  codicil  an  ill-executed  writing,  the  testator 
must  refer  to  the  prior  writing,  so  as  to  show  that  he  intends 
it  to  be  paii  of  his  testamentary  disposition. 

The  second  codicil  refers  to  the  will  as  bearing  date  on  a 
certain  day.  That  will  not  include  instruments  of  a  later  date. 
It  is  said  (I)  the  first  codicil  ia  part  of  the  will ;  (2)  the  second 
codicil  republishes  the  will ;  (3)  therefore,  it  republishes  the 
first  codicil  as  part  of  the  will.  That  is  a  fallacy.  When  you 
describe  a  will  by  date  you  do  not  include  a  subsequent  codicil, 
though  it  may  be  that,  when  you  refer  to  a  will  generally, 
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you  may  republish  a  codicil  under  it.  [That  is,  without  giving 
date  or  any  details  as  to  the  will.] 

The  second  point  was  this :  the  first  codicil  gave  certain 
after-acquired  lands  on  the  same  trusts  as  the  residue  of  the 
real  estate.  Tou  read  the  words  of  reference  as  if  the 
limitations  to  which  they  refer  were  incorporated  in  the  gift 
{Christie  v.  Gosling,  35  L.  J.  E.,  Ch.  667 ;  L.  E.,  1  E.  &  I. 
App.  279).  The  share  of  each  attesting  witness  falls  into  the 
residue.  It  was  said  the  residuary  donees  cannot  tate  under 
the  first  codicil  without  effectuating  its  provisions.  That  is 
not  so.  They  take  what  is  ineffectually  given.  The  Court 
looks  only  to  the  effect  of  the  codicil  under  the  statutory  pro- 
vision, and  reads  the  codicil  as  if  the  persons  incapacitated 
from  taking  were  not  named  in  it  as  objects  of  bounty  at  all. 
Their  shares  fall  into  the  residue. 

The  M.E.  disapproved  of  Oordon  v.  LordReay,  5  Sim.  274. 

C0M3»rEXT. 

See  Foiled  v.  Peitman,  L.  E.,  23  Ch.  Div.  337,  and  cases  there 
died. 

D'Eyncoiirt «?.  Gregory. 

[45  L.  J.  E.,  Ch.  205 ;  L.  E.,  3  Ch.  Dir.  635.] 

Under  the  ordinary  name  and  arms  clause  the  surname  to 
be  adopted  must  be  used  either  alone  or  in  addition  to  and 
after  the  original  surname,  and  not  before  it. 

Sargant  v.  Bead. 

[45  L.  J.  E.,  Ch.  206 ;  L.  E,  1  Ch.  Div.  600.] 

In  a  partnership  suit,  a  receiver  may  now  be  appointed 
at  the  instance  of  a  defendant. 


In  re  The  Patent  Cocoa  Fibre  Co. 

[45  L.  J.  E,  Ch.  207 ;  L.  E.,  1  Ch.  Div.  617.] 

A  creditor,  who  had  presented  a  winding-up  petition, 
elected  to  have  it  dismissed  at  the  hearing.  Held,  that 
creditors  who  had  not  been  served,  but  appeared,  in  con- 
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sequence  of  the  advertisements,  to  oppose,  were  entitled  to 
the  costs  of  appearance. 


In  re  Holt's  Estate,  Bolding  v.  Strugnell. 

[45  L.  J.  E.,  Ch.  208.] 

A  gift  of  personal  estats  to  a  class  or  an  individual  at 
twenty-one,  or  on  attaining  twenty-one,  or  when,  or  as,  or  if, 
they  or  he  attain  twenty-one,  standing  alone,  is  a  contingent 
bequest ;  but,  if  followed  or  preceded  by  a  gift  of  the  whole 
income  for  the  absolute  benefit  of  the  legatee  in  the  mean- 
time, it  is  then  a  vested  gift. 

8pencer  v.  Wihon,  42  L.  J.  E.,  Ch.  754 ;  L.  E.,  16  Eq. 

501,  disapproved. 

Comments. 

The  direction  as  to  application  of  income  was  thus  in  this 
case :  **  The  interest,  dividends,  and  annual  produce  of  the  fund 
to  be  paid  and  applied  for  and  towards  his,  her,  or  their  respec- 
tive maintenance  and  education  until  he,  she,  or  they  should 
respectively  attain  the  ago  of  twonty-ono  years."  Another 
decision  of  the  M.  E.  upon  this  matter  is  Fox  v.  FoXy  L.  E., 
19  Eq.  286,  which,  in  effect,  was  an  overruling  of  Pulsford 
V.  Hunter y  3  Bro.  C.  C.  416,  and  In  re  Ashmore^s  Trusts,  39 
L.  J.  E.,  Ch.  202  ;  L.  E.,  9  Eq.  99.  Fox  v.  Fox  was  com- 
mented on  at  length  by  V.-C.  Hall  in  In  re  Grimshai6*s  Trusts, 
48  L.  J.  E.,  Ch.  399;  L.  E.,  11  Cli.  Div.  406,  and,  by  the 
same  judge  again,  in  Dewar  v.  Brooke,  49  L.  J.  E.,  Ch.  374; 
L.  E.,  14  Ch.  jDiv.  529.  In  Fox  v.  Fox  the  first  trust  was  of 
the  capital  fund,  with  a  superadded  provision  for  maintenance. 
The  V.-C.  said  he  coidd  understand  that,  in  such  a  case, 
although  the  words  were  **  or  so  much  thereof  respectively  as 
the  trustees  might  think  proper,"  it  might  bo  considered  that 
there  was,  in  substance,  a  gift  of  the  whole  income,  with  a  mere 
authority  to  the  trustees  to  reduce  the  maintenance.  Moreover, 
in  Fox  V.  Fox,  the  maintenance  clause  did  not  describe  the  child 
as  a  child  entitled  only  in  expectancy,  as  was  the  case  in  Dewar 
V.  Brooke,     The  word  in  Fox  v.  Fox  was  **  presumptive." 

There  being  diverse  decisions  of  eminent  judges  of  first  in- 
stance, it  is  desirable  'that  the  rule  should  bo  settled  by  an 
Appellate  Court.  If  Fox  v.  Fox  be  followed  (as  it  is  conceived 
it  should  be),  after  the  rule  as  above  stated  may  be  added  the 
words  "although  a  discretionary  power  is  given  to  the  trustees 
to  apply  only  a  part  of  such  income  for  the  purposes  named." 
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Metcalfe  v,  Hutchinson. 

[45  L.  J.  E.,  Ch.  210;  L.  E.,  1  Ch.  Div.  591.] 
Where  there  is  a  trust  "to  pay"  or  "raise  and  pay"  or 
"  raise  or  pay,"  a  gross  sum  out  of  rents  and  profits,  that 
means  out  of  the  estate,  the  reason  being  that  the  sum  is  to 
be  paid  at  once,  and  the  rents  and  profits  are  not  sufficient 
for  the  purpose.  The  testator  has  really  two  intentions — 
(1)  an  intention  to  pay  a  gross  sum,  and  (2)  to  pay  it  out  of 
rents  and  profits.  So  far  as  they  are  inconsistent,  the  first 
prevails. 

This  rule  applies  with  greater  force  when  the  gross  sum 
is  to  be  raised  to  pay  debts. 

Court  t\  Buckland. 

[45  L.  J.  R,  Ch.  214;  L.  E.,  1  Ch.  Div.  605.] 
Cases  considered  in  which  a  residuary  bequest  of  personal 
estate  by  way  of  trust  will  include  the  proceeds  of  sale  of 
real  estate.     The  will  was  so  special  that  a  note  of  the  case 
is  not  of  sufficient  general  importance  for  insertion. 

In  re  Haycock's  Policy. 

[45  L.  J.  E.,  Ch.  247;  L.  E.,  1  Ch.  Div.  611 ;  and  Matthew  v.  The 
Northern  Assurance  Co,y  47  L.  J.  E.,  Ch.  562 ;  L.  E.,  9  Ch. 
Div.  80.] 

An  insurance  company  is  an  ordinary  debtor,  and  not  a 
"trustee"  within  the  provisions  of  the  Trustee  Eelief 
Acts,  &o. 

As  such,  if  the  company  dispute  the  title  of  the  policy- 
holder, and  defend  an  action  to  recover  on  it,  and  are 
defeated,  they  must  pay  costs  like  ordinary  debtors. 

CoMiTEKT. 

K,  however,  a  petition  is  filed  by  the  person  entitled  to  pay- 
ment out  for  such  payment,  that  amounts  to  a  submission  to  the 
jurisdiction  under  the  Trustee  Eelief  Act,  and  the  costs  of  pay- 
ment in  will  be  allowed  to  the  company  {Haycock'' s  Policy y  supra, 
and  In  re  Sutton's  Trusts,  L.  E.,  11  Ch.  Div.  175 ;  48  L.  J.,  Ch. 
350).  A  banking  company  subjected  to  conflicting  clairas  as  to 
a  deposit  with  them  is  not  entitled  to  pay  in  under  the  Act 
{Sutton^ 8  Trusts,  supra.) 
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In  re  The  Marquis  of  Salisbury. 

[On  appeal,  45  L.  J.  K.,  Ch.  250 ;  L.  R,  2  Ch.  Div.  29.] 

Under  the  Places  of  Worship  Sites  Act,  1873  (36  &  37 
Vict.  c.  50),  8.  1,  a  father,  tenant  for  life,  is  the  guardian  of 
his  infant  son,  tenant  in  tail  in  remainder,  to  concur  under 
the  above  Act  in  the  grant  of  a  site  for  a  church. 

The  M.  R.  held  otherwise,  being  of  opinion  that  the  statute 
intended  that  there  should  be  some  check  upon  the  tenant  for 
life.  Baggallay,  L.  J.,  agreed  with  him  in  this  view ;  but 
James,  L.  J.,  Mellish,  L.  J.,  and  Blackburn,  J.,  held  as  above. 
-  The  M.  R.  held  that  the  Court  had  no  power  to  appoint  a 
guardian  under  the  Act.  In  this  James,  L.  J.,  Mellish,  L.  J.,* 
and  Blackburn,  J.,  agreed ;  but  Baggallay,  L.  J.,  thought  the 
Court  might  appoint  such  a  guardian. 


Bagshaw  v.  The  Buxton  Local  Board  of  Health. 

[45  L.  J.  E.,  Ch.  260;  L.  E.,  1  Ch.  Div.  220;  40  J.  P.  197.] 

In  1858  the  owner  of  a  house  abutting  on  a  highway 
wrongfully  enclosed  a  portion  of  the  highway  as  a  garden. 

In  1873  the  local  board  of  health,  acting  under  sects.  69 
and  70  of  10  &  11  Vict.  c.  34,  served  a  notice  on  the  occupier 
to  remove  the  obstruction  of  the  fence  aroimd  this  part  so 
taken  and  restore  it  to  the  highway;  and  stating  that,  in 
default,  the  work  would  be  done  at  his  expense. 

The  owner  brought  this  suit  for  an  injunction  to  restrain 
the  board  from  so  doing.     Held,  that  he  must  fail. 

The  piece  of  land  in  question  was,  I  am  satisfied,  part  of 
the  highway.     The  Court  decides  that  question. 

At  common  law  any  one  specially  injured  may  remove  an 
obstruction  on  a  highway,  but  not  otherwise. 

A  public  body  having  proper  jurisdiction  has  a  right  to 
prostrate  on  reasonable  notice.  It  would,  therefore,  be 
absurd  to  decide  that  I  ought  to  injoin  against  the  removal 
of  what  I  am  satisfied  is  an  obstruction.  The  Statute  of 
Umitations  would  not  apply  to  a  public  injury  of  this  kind. 
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Comment. 

It  is  well  settled  now  that  even  justices,  who  have  ordinarily 
no  jurisdiction  to  try  any  civil  rights  relating  to  property,  or 
where  a  hondjide  claim  of  right  is  made,  may  decide  the  question, 
"highway  or  no  highway,"  or  ** street  or  no  street,"  where  that 
question  is  necessarily  involved  in  the  matter  before  them. 


XJnderhill  r.  Roden. 

[45  L.  J.  E.,  Ch.  266 ;  L.  E.,  2  Ch.  Div.  474.] 

Approval  of  the  rule  "that,  when  a  testator  gives  to  a 
woman  a  life  interest,  if  she  so  long  remains  unmarried,  and 
then  directs  that,  in  the  event  of  her  marrying,  the  property 
shall  go  over  to  another,  although  in  strict  language  the 
gift  over  is  expressed  only  to  take  effect  in  the  event  of  the 
marriage  of  the  tenant  for  life,  the  gift  over  is  held  to  take 
effect,  even  though  the  tenant  for  life  does  not  marry" 
{Eaton  V.  Meicitt^  2  Dr.  &  Sm.  184).  "It  is  extended  by 
implication  so  as  to  take  effect  on  the  determination  of  the 
woman's  estate  by  death." 

Pik  V.  Salter^  5  Sim.  411,  disapproved. 


The  Malmesbmy  Railway  Co.  v.  Budd. 

[45  L.  J.  E.,  Ch.  271 ;  L.  E.,  2  Ch.  Div.  117;  and  Beddow  v. 
Beddow,  47  L.  J.  E.,  Ch.  588;  L.  E.,  9  Ch.  Div.  89.] 

The  Court  may  restrain,  by  injimction,  an  arbitrator  who 
is  proceeding  corruptly  from  taking  the  reference  further. 
{Beddow  v.  Beddow  is  given  separately,  post.) 


Worraker  v.  Pryer. 

[45  L.  J.  E.,  Ch.  273 ;  L.  E.,  2  Ch.  Div.  109.] 

A  creditor  cannot  have  judgment  for  the  administration  of 
real  estate  unless  he  sue  "  on  behalf  of  all  creditors." 
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Comments. 

This  case  was  followed  in  In  re  Royle^  Fryer  v.  Royle,  L.  E., 
5  Ch.  Div.  540 ;  but  V.-C.  Hall  decided  otherwise  in  Cooper  v. 
Blissett,  45  L.  J.  E.,  Ch.  272;  L.  E.,  1  Ch.  D.  691. 

Per  the  M.  E. :  V.-C.  Giffard  probably  only  meant  in  Ponaford 
V.  Hartley,  2  Jo.  &  H.  736,  that,  if  the  writ  had  been  wrongly 
indorsed,  leave  to  amend  it  and  the  bill,  so  as  that  the  action 
might  have  been  on  behalf  of  all  the  creditors,  would  have  been 
given. 


Appleton  r.  The  Chapel  Town  Paper  Co. 

[45  L.  J.  E.,  Ch.  276.] 

If  two  owners  of  distinct  properties  join  as  plaintiffs  in  a 
suit  to  restrain  a  nuisance,  this  is  a  misjoinder;  but,  by 
consent,  in  this  case  the  M.  E.  heard  the  actions  as  if  distinct 
bills  had  been  filed. 


In  re  Caplen's  Estate,  Bulbeck  v.  Silvester. 

[45  L.  J.  E,  Ch.  280.] 

A  testatrix  to  whom  S.  owed  300/.  on  promissory  note, 
payable  on  demand,  verbally  directed  S.  to  pay,  after  her 
death,  the  interest  to  her  sister  for  life,  and  afterwards  to 
divide  the  principal  among  her  sister's  children.  This  S. 
agreed  to  do.  S.  died  without  having  demanded  the  amount 
due  on  the  note,  which  was  found  amongst  her  papers  at  her 
death,  uncancelled. 

Held,  that  there  was  no  valid  trust. 

At  law  the  testatrix  remained  owner  of  the  note,  there 
having  been  no  demand  in  her  lifetime. 

A  mere  agreement  by  a  debtor  to  apply  the  money  ac- 
cording to  the  direction  of  the  creditor  will  not  do.  There  is 
nothing  here  to  show  that  the  owner  of  the  note  intended  to 
part  with  her  legal  title  to  the  money. 
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Peek  V.  The  Trimsaran  Coal,  &c.  Company. 

[45  L.  J.  E.,  Ch.  281 ;  L.  E.,  2  Ch.  Div.  115.] 

In  a  proper  case  the  Court  wiU  appoint  a  reoeiver  and 
manager  of  the  property  of  a  Umited  company  on  interlocu- 
tory  application.  The  plaintiff  was  the  holder  of  a  deben- 
ture bond  of  the  company.  The  doubts  as  to  the  power  so 
to  appoint  were  suggested  by  the  cases  of  Tripp  v.  The  Chard 
Bail.  Co.,  22  L.  J.  E.,  Ch.  1084 ;  11  Ha.  241 ;  and  Gardner 
V.  The  London,  Chatham,  and  Dover  Mail.  Co.,  36  L.  J.  E., 
Ch-  323 ;  L.  E.,  2  Ch.  Div.  201. 


Middleton  v.  PoUocky  Hx  parte  Elliott. 

[45  L.  J.  E.,  Ch.  293 ;  L.  E.,  2  Ch.  Div.  104.] 

E.  placed  with  her  solicitor  a  sum  for  investment.  The 
solicitor  died  insolvent,  without  investing  the  money.  After 
his  death  a  declaration  of  trust  was  f  oimd  amongst  his  papers, 
whereby  he  declared  himself  to  be  trustee  for  E.  of  some 
leasehold  property,  of  which  he  was  mortgagee,  and  also  of  a 
bill  indorsed  by  himself  to  E. 

Held,  as  between  E.  and  the  general  creditors  of  the 
solicitor's  estate,  that  the  transaction  was  valid  within  13 
Eliz.  c.  5. 

So  held,  although  the  M.  E.  thought  that,  at  the  time  he 
executed  the  above  declaration,  the  solicitor  knew  his  own 
insolvency,  and  E.  was  a  relative  of  the  solicitor,  as  were 
others  for  whom  he  made  similar  provisions. 

In  order  to  invalidate,  imder  13  Eliz.  c.  5,  it  must  be 
shown  that  the  declaration  was  not  given  for  good  considera- 
tion or  bond  fide. 

The  bankruptcy  law  alone,  to  a  limited  extent,  prevents 
the  preference  of  one  creditor.  Here  there  was  no  bank- 
ruptcy. It  has  been  decided  that  a  payment  is  bond  fide 
within  the  statute,  although  both  the  persons  paying  and 
receiving  knew  of  the  insolvency. 


108  DECISIONS  OF  SIB  G.  JESSEL,  M.R. 

Foster  e.  Foster. 

[45  L.  J.  E.,  Ch.  301 ;  L.  E.,  1  Ch.  Div.  588 ;  and  Mildmay  v. 
Quiche,  46  L.  J.  E.,  Ch.  667 ;  L.  E.,  6  Ch.  Div.  553.] 

My  decision  in  Steed  v.  Preecej  43  L.  J.  E.,  Ch.  687; 
L.  E.,  18  Eq.  192,  was  merely  that,  if  a  conversion  were 
rightfullf/  madCy  all  the  consequences  of  conversion  must 
follow,  unless  there  were  an  equity  of  the  heir-at-law  or 
some  other  person  to  have  the  property  treated  as  uncon- 
verted. The  equity  in  the  above  case  {Foster  v.  Foster)  was 
contained  in  the  sections  of  the  Leases  and  Sales  of  Settled 
Estates  Act,  which  provide  that  the  property  of  infants  sold 
under  that  Act  shall  still  be  regarded  as  real  estate.  Of 
course,  in  that  case  there  is  no  conversion. 

In  Mildmay  v.  Quicke  a  married  woman  was  party  to  a 
partition  suit,  as  entitled  to  a  share  of  real  estate,  in  which 
her  husband  had  also  a  joint  life  estate  and  an  estate  by  the 
curtesy.  Then,  in  her  lifetime,  a  decree  for  sale  was  made. 
It  was  then  arranged  that  the  plaintiff  should  buy  the 
married  woman's  share ;  and  under  an  order  he  paid  1,200/., 
the  purchase-money,  into  Court.  The  plaintiff  paid  the 
purchase-money,  but,  before  any  conveyance,  the  married 
woman  died. 

Held,  that  the  purchase-money  must  be  treated  as  real 
esvate. 

In  re  St.  Thomas's  Dock  Co. 

[45  L.  J.  E.,  Ch.  304  ;  L.  E.,  2  Ch.  Div.  116.] 

This  is  a  creditor's  petition  to  wind  up.  I  have  an  im- 
pression it  is  not  bond  fide.  The  object  of  a  petition  is  pay- 
ment. This  company  has  not  a  shilling  in  the  world,  except 
a  dock,  with  some  concessions,  which  are  vested  in  trustees 
upon  trust  for  debenture  holders,  who  have  a  first  charge  on 
the  property.  Then  other  holders  have  a  second  charge, 
under  the  trusts.  It  is  not  suggested  that  a  sale  would  more 
than  pay  these  preferential  creditors.  Therefore,  no  money 
oould  come  from  a  winding-up  order.    I  agree  "  that  if  a 
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creditor  cannot  get  paid  without  winding  up,  it  is  ex  debito 
justituB  that  he  should  have  a  winding-up  order"  (Lord 
Selbome,  43  L.  J.  R.,  Ch.  184) ;  but  that  means  when  he 
can  get  something  under  the  winding  up — when  there  is 
some  chance  of  it.  Here  there  are  not  even  assets  enough  to 
pay  costs.  Petition  ordered  to  stand  over,  on  proper  under- 
takings to  prevent  the  petitioner  from  being  injured,  and 
losing  his  first  right  to  petition,  meantime. 


In  re  The  Arthur  Average  Association. 

[45  L.  J.  E.,  Ch.  346 ;  L.  R.,  3  Ch.  Div.  522.] 

An  unregistered  mutual  marine  insurance  association  was 
ordered  to  be  wound  up  in  February,  1870.  Eighty  persons 
'were  settled  on  the  list  of  contributories,  and  a  certificate  of 
the  chief  clerk  showed  (December,  1873)  that  about  500/. 
were  due  to  outside  creditors  for  goods  supplied  prior  to  the 
winding  up,  and  upwards  of  17,000/.  to  policy  holders.  Two 
years  afterwards,  in  consequence  of  the  decision  of  the 
M.  R.  that  the  policies  were  void  in  law,  all  proofs  on 
them  were  expunged.  The  official  liquidator  proposed  to 
make  a  call  of  135/.  per  contributory,  to  pay  the  outside 
debts  and  costs  of  winding  up,  amounting  to  about  7,000/., 
and  chiefly  incurred  in  calculating  what  was  due  on  policies 
now  declared  void.  Held,  that,  the  outside  debts  being  ap- 
parently debts  of  the  association,  there  was  an  equal  liability 
to  contribute,  and  in  the  proportions  asked  by  the  liquidator. 
Observations  on  The  London  Marine  Insurance  Associa' 
iion,  38  L.  J.  E.,  Ch.  681 ;  L.  E.,  4  Ch.  Div.  611. 


The  Wimbledon  and  Putney  Commons  Conservators 

f .  Dixon. 

[45  L.  J.  E.,  Ch.  353 ;  L.  E.,  1  Ch.  Div.  362  (appeal  affirming 

the  M.  E.).] 

The  rule  of  law  is  that  the  use  of  a  road  to  a  farm  for 
farming  purposes,  for  any  number  of  years,  does  not  give 
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the  right  to  use  the  road  for  the  extra  purposes  occasioned 
hy  having  turned  the  farm  into  a  small  town  or  series  of 
houses. 

The  injunction  against  the  user  of  the  road  went,  "  except 
for  the  purposes  for  which  the  land  has  been  heretofore 
applied." 

Observations  on  CoicUng  v.  Higginson^  7  L.  J.  R.,  Ex.  265 
(judgment  of  Parke,  B.) ;  4  M.  &  W.  245 ;  JFillianis  v. 
James,  36  L.  J.  R.,  C.  P.  256 ;  L.  R.,  2  C.  P.  577  followed. 


Hirsch  v.  Jonas. 

[45  L.  J.  E.,  Ch.  864 ;  L.  R.,  3  Ch.  Div.  584.] 

II.,  a  London  cigar  seller,  had  a  correspondent  in  Havannah 
called  O.,  from  whom,  as  manufacturer,  H.  bought.  In  1869 
II.  got  a  design  which  he  asked  G.  to  adopt.  He  registered 
it  here  at  Stationers'  Hall.  G.  did  so  adopt  the  design. 
All  the  public  can  see  is  that  the  cigars  are  those  of  G. 
There  is  no  contract  that  G.  will  not  supply  cigars  under  this 
label  to  others.  The  action  was  brought  to  restrain  G.  from 
selling  to  other  persons  with  this  label.  No  injimction  would 
be  granted  on  interlocutory  application,  and  none  at  all  until 
such  a  contract  as  above  was  proved. 


Vane  r.  Vane. 

[45  L.  J.  R,  Ch.  381  ;  L.  R.,  2  Ch.  Div.  124.] 

Although  the  property  of  a  lunatic  (not  so  found)  be  less 
than  that  mentioned  in  the  Lunacy  Regulation  Act,  1862 
(sect.  12),  the  Court  has,  by  its  innate  jurisdiction,  power 
to  make  orders  for  the  custody  and  maintenance  of  the 
lunatic,  but  will  not  do  so  if  it  is  probable  that  a  commission 
of  lunacy  will  bo  issued. 
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Hodgson  r.  Jez. 

[45  L.  J.  R,  Cli.  388  ;  L.  E.,  3  Ch.  Div.  122.] 

There  was  a  gift  of  "  all  my  furniture,  plate,  linen,  and 
other  efiFects  that  may  be  in  my  possession  at  my  death  "  to  a 
sister  for  life,  and  after  her  decease  to  the  "  children  of  my 
dear  brother  A.  H."  There  was  no  other  gift  of  general 
personal  estate. 

Held,  that  the  general  personalty — which  consisted  of 
articles  specifically  mentioned,  wearing  apparel  and  jewellery, 
cash,  simis  due  on  notes,  and  a  sum  at  the  savings  bank — 
passed  under  this  bequest.  Here,  again,  it  was  suggested 
that  the  personalty  to  pass  must  be  ejiisdem  generis  with  fur- 
niture, &c.  The  M.  R.  asked  what  would  be  so,  and  observed 
on  the  fact  that  it  is  only  in  consequence  of  the  authorities 
that  these  cases  come  before  the  Courts. 


In  re  The  New  Buxton  Lime  Company,  Duke's  Cajse. 

[45  L.  J.  E.,  Ch.  389 ;  L.  E.,  1  Ch.  Div.  620.] 

The  signing  of  a  memorandum  of  association  is  only  con- 
clusive as  regards  the  quantity,  and  not  as  to  the  quality  of 
shares  to  be  taken.  The  quality  may  be  afterwards  varied 
by  arrangement. 

Fowler's  Case,  42  L.  J.  R.,  Ch.  9 ;  L.  E.,  14  Eq.  316, 
doubted,  although  distinguishable. 


In  re  Venour's  Settlement ;  Venour  v.  Selon. 

[45  L.  J.  E.,  Ch.  409;  L.  E.,  2  Ch.  D.  522.] 

The  Court  has  no  power,  under  sect.  14  of  the  Leases  and 
Sale  of  Settled  Estates  Act  (19  &  20  Vict.  c.  120),  to  charge 
mortgage  or  sell  a  portion  of  a  settled  estate,  in  order  to  raise 
money  for  the  purposes  mentioned  in  it.  Where  there  is  a 
fund  arising  from  the  sale  gf  land  either  imder  this  Act  or  the 
Lands  Clauses  Consolidation  Act,  the  Court  will  not  allow 
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the  fund  to  be  diverted  from  the  purposes  to  which,  according 
to  sects.  23  and  69,  it  ought  to  be  applied,  except  for  the 
single  object  of  erecting  buildings  on  the  settled  estate. 
[See  new  provisions  of  the  Settled  Estates  Act,  1882.] 


Broder  v.  Saillard. 

[45  L.  J.  E.,  Ch.  414 ;  L.  R.,  2  Ch.  Div.  592.] 

This  case  again  illustrates  the  rule  that,  in  respect  of  a 
temporary  nuisance,  the  occupier  must  be  joined  as  plaintiff. 

The  complaints  were  (1)  of  damp  and  stable  drainage  and 
sewage  from  broken  soil-pipe  oozing  through  to  plaintiff's 
house,  which  was  on  a  lower  level  than  the  newly-erected 
stable  which  caused  the  nuisance ;  and  (2)  noise  of  horses. 

I  consider  the  dampness  as  arising  from  contiguity  of  made 
earth  put  by  defendant's  predecessors  in  title,  the  extent  being 
increased  by  the  broken  soil-pipe.  Part  of  the  wet  comes 
from  washing  the  horses,  and  so  on.  I  think  the  defendant 
liable  for  the  nuisance. 

The  evidence  as  to  the  noise  is  that  it  is  a  nuisance.  I 
think  the  plaintiff  entitled  to  an  injunction  to  restrain  the 
defendant  from  keeping  or  suffering  any  horses  to  be  in  his 
stable  so  as  to  cause  a  nuisance,  and  to  a  declaration  that  he 
must  prevent  the  damp  from  going  through  the  plaintiff's 
flank  wall. 


In  re  Jones's 

[45  L.  J.  R,  Ch.  428 ;  L.  R.,  2  Ch.  Div.  362.] 

The  covenant  in  this  marriage  settlement  provided  that 
any  property  to  which  the  wife,  or  the  husband  in  her  right, 
should  at  any  time  or  times  during  the  coverture  become 
beneficially  entitled,  in  possession  or  reversion,  or  in  any 
manner  whatever,  derivable  directly  or  indirectly  from  M.  J., 
should  be  settled  on  the  trusts  of  the  settlement.  Such  settle- 
ment only  in  the  first  instance  itself  included  the  wife's 
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inteieets  under  the  will  of  the  said  M.  J.,  other  than  any 
interest  in  sums  thereby  bequeathed  in  trust  for  one  S.  F. 
for  life.  The  question  arose  as  to  a  share  of  the  fund  in 
which  this  life  interest  had  existed. 

The  tenant  for  life  outlived  the  wife.  As  this  was  so,  it  is 
clear  that  no  title  accrued  to  her  during  the  coverture.  Nor 
can  it  be  averred  that  the  husband  took  any  interest  during 
the  coverture,  for  he  was  only  entitled  as  her  administrator. 
The  inchoate  title  is  really  no  title  at  all.  It  is  not  property 
to  which  either  "became  entitled  during  the  coverture." 

In  re  Viant's  Settkment  TrustSy  43  L.  J.  R.,  Ch.  832 ;  L.  E., 
18  Eq.  436,  disapproved. 

[See  Cornmell  v.  Keith,  L.  R.,  3  Ch.  Div.  767 ;  45  L.  J.  R., 
Ch.  689.] 

Hampson  v.  Price's  Patent  Candle  Co. 

[45  L.  J.  R.,  Ch.  437.] 
Reasonable  gratuities  to  workmen  held  not  ultra  vireSy  but 
within  discretionary  powers  of  management  given  by  sect.  90 
of  the  Companies  Clauses  Consolidation  Act,  1 845  (8  Vict.  c.  1 6) . 

Comment. 
But  gratuities  are  only  allowable  when  the  company  is  a  going 
concern,  and  with  reasonable  reference  to  a  beneficial  effect  upon 
the  company  as  such.     Hutton  v.  West  Cork  Hail.  Co.,  L.  R.,  23 
Ch.  D.  654. 

In  re  The  International  Pulp  and  Paper  Co. 

[45  L.  J.  E.,  Ch.  446 ;  L.  E.,  3  Ch.  Div.  594.] 
The  Court  which  has  made  the  winding-up  order  has  juris- 
diction, by  sect.  87  of  the  Companies  Act,  1862,  to  restrain 
any  action  in  any  part  of  the  United  Kingdom  against  the 
company.  Such  orders  may  be  enforced  under  sect.  122  in 
all  other  parts  of  the  United  Kingdom. 


In  re  Moirhead,  Ex  parte  Muirhead. 

[45  L.  J.  E.,  Bank.  65 ;  L.  E.,  2  Ch.  Div.  22.] 
[The  M.  R.  was  here  sitting  as  a  member  of  the  Appeal 
Court,  and  joined  in  this  decision.] 

p.  1 
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Damages  recovered  in  a  divorce  suit,  although  ordered  to 
be  paid  to  the  petitioner,  he  undertaking  to  pay  same  into 
Court,  do  not  constitute  a  debt  due  to  the  husband,  so  as  to 
found  a  good  petitioning  creditor's  debt. 

Comment. 

The  reason  is  that  to  found  a  petition  on  it  a  debt  must  be 
presently  enforceable,  or  exigible,  whereas  the  above  damages 
have  to  be  paid  into  the  Registry,  and  are  subject  to  the  juris- 
diction of  the  Court.  The  valicfity  of  the  order  for  payment 
to  petitioner  is,  notwithstanding  Patterson  v.  Patterson,  L.  R., 
P.  &  D.  189 ;  40  L.  J.,  P.  &  M.  6,  doubtful  (per  Judges,  sup.). 


In  re  Caughey,  Ex  parte  Ford. 
[45  L.  J.  P.,  Bank.  (App.)  96 ;  L.  P.,  1  Ch.  Div.  521.] 

If  the  appellant  in  this  case  is  to  succeed,  it  must  be  either 
on  the  general  doctrine  of  equity  that  a  man  having  a  charge 
on  property  cannot  stand  by  and  allow  another  person  to 
advance  money  on  it  supposing  it  to  be  imencumbered,  or  on 
the  bankruptcy  doctrine  of  reputed  ownership.  In  the  first 
case  suppression  of  the  facts  is  assumed.  Thus  the  owner  of 
land  cannot  stand  by  and  allow  another  to  build  on  it  as  if  it 
were  his  own ;  but  you  must,  of  course,  fix  such  owner  with  know- 
ledge that  the  other  was  proceeding  on  the  false  assumption. 

As  to  the  "reputed  ownership,"  sect.  15  of  the  Act  uses 
the  words  "  consent  and  permission,"  implying  knowledge, 
and  I  think  they  also  imply  that  there  must  be  a  voluntary 
allowance,  on  the  part  of  the  true  owner,  of  that  mode  of 
dealing  with  the  property.  Laches  on  the  part  of  creditors 
will  not  be  equivalent  to  a  consent  to  what  the  debtor  may 
do  with  his  property. 

The  dictum  of  V.-C.  Wood  in  Re  Ratcbone's  Willy  3  K.  & 
J.  476  ;  26  L.  J.  P.,  Ch.  588,  contains  only  an  inaccurate 
reference  to  the  decision  in  Troughfon  v.  Qitlcyy  Amb.  630, 
and  was  not  really  intended  to  extend  the  above  rules. 

Comment. 

The  Bankruptcy  Act,  1883  (see  s.  44  (iii.))  contains  similar 
language. 
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In  re  Hendrey ,  Ex  parte  Crump. 

[45  L.  J.  E.,  Bank.  98 ;  L.  E.,  1  Ch.  Div.  530.] 

The  trustee  is  not  bound  to  administer  written  questions  to 
a  bankrupt ;  nor  is  a  registrar  (sitting  as  chief  judge)  war- 
ranted in  so  requiring,  or  in  adjourning  the  examination  for 
the  purpose,  on  the  ground  that  in  his  opinion  public  time 
was  being  wasted  by  the  oral  examination. 


Anderson  v.  The  British  Bank  of  Columbia. 

[45  L.  J.  E.,  Ch.  (App.)  449 ;  L.  E.,  2  Ch.  Div.  644.] 

A  commimication  is  confidential  if  intended  for  submission 
to  a  professional  man;  but  a  commimication  between  a 
principal  and  agent,  after  litigation  threatened,  not  so  made, 
is  not  privileged.  The  object  of  the  rule  allowing  the  privi- 
lege is  that  a  full  disclosure  should  take  place  as  between  the 
client  and  his  adviser. 

V.-C.  Stuart's  dicta  in  Ross  v.  GibbSy  39  L.  J.  E.,  Ch.  61 ; 
L.  E.,  8  Eq.  522,  are  hasty  generalisations  of  the  doctrine, 
and  somewhat  in  error. 


In  re  The  British,  Colonial,  and  Foreign  Property 
Insurance  Corporation  (Stephenson's  Case). 

[45  L.  J.  E.,  Ch.  488.] 

Article  of  Association  54  was:  "No  person  shall  be  eligible 
for  election  in  future  as  a  director  unless  he  shall  hold  in  his 
own  right  at  least  fifty  shares  in  the  company ;"  and  Article 
72  was :  '*  The  office  of  director  shall  be  vacated  if  he  cease 
to  hold  the  requisite  number  of  shares  in  the  company."  A 
person  elected  and  acting  as  a  director  without  taking  any 
shares  is  liable,  in  the  winding-up,  for  the  qualification 
number  of  fifty.  The  case  is  imdistinguishable  from  Lord 
a  Hamilton's  Case,  42  L.  J.  E.,  Ch.  465;  L.  R,  8  Ch, 
Div.  648.] 

i2 
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The  Singer  Manufacturing  Company  r. 

[45  L.  J.  K.  490  (on  appeal) ;  and  in  H.  L.,  47  L.  J.  E.  481 ; 
,  L.  E.,  3  App.  Cases,  376.] 

[The  Court  of  Appeal,  in  this  well-known  case,  agreed 
with  the  M.  E.  on  all  points.  The  House  of  Lords  remitted 
the  case  for  a  rehearing,  laying  down  the  following  principle.] 

In  order  that  a  manufacturer  who  seeks  to  use  a  name  of 
another  manufacturer  in  the  description  of  his  goods  can 
justify  such  user,  he  must  show  that  the  name  merely 
describes,  and  is,  by  the  public,  understood  to  describe,  only 
the  genus  of  the  article — i.e.  that  it  is  of  a  certain  genus  in 
type,  structure,  and  arrangement  of  detail,  and  is  not  the 
sign  or  mark  of  a  special  maker.  The  fact  that  the  name 
only  appears  in  advertisements  or  price  lists,  or  that  the 
selling  manufacturer's  own  name  and  trade-mark  appear  on 
the  labels  and  in  the  advertisements,  &o.,  will  not  affect  this 
principle. 

The  Lord  Chancellor  and  Lord  O'Hagan  were  of  opinion 

that  it  was  not  necessary  to  prove  fraud  in  order  to  obtain 

protection  for  a  trade-mark.    Lord  Blackburn  doubted  as  to 

this. 

Comment. 

As  to  the  effect  of  registration,  see  now  46  &  47  Vict.  c.  57, 
ss.  75,  76  &  77. 


Cook  V.  Enchmarsh. 

[45  L.  J.  E.,  Ch.  504 ;  L.  E.,  2  Ch.  IHv.  111.] 

Leave  was  given  in  this  case,  under  Order  XVII.,  Eule  2, 

to  join  with  an  action  for  recovery  of  land  a  claim  to  delivery 

of  a  deed  under  which  the  defendant  claimed. 

[This  leave  should  be  obtained  before  issue  of  writ  (In  re 
Pilcher,  Ptlcher  v.  Hinds,  L.  E.,  11  Ch.  Div.  905;  48  L.  J.  E., 
Ch.  587).  A  foreclosure  action  is  not  an  **  action  to  recover 
land  "  within  the  rule,  which  is  the  equivalent  for  the  old  action 
of  ejectment ;  neither  is  an  action  for  a  declaration  of  title  to 
land  {Tawe  v.  The  Slate  Company ,  L.  E.,  3  Ch.  Div.  629;  Gled-^ 
hilly.  Hunter,  L.  E.,  14  Ch.  Div.  492;  49  L.  J.  E.,  Ch.  333).] 
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Sugden  v.  Lord  St.  Leonards. 

[45  L.  J.  E.  (App.),  P.  D.  &  A.  49 ;  L.  E.,  1  P.  Div.  154.] 

The  M.  R. :  The  law  requires  satisfactory  proof  of  attes- 
tation and  execution  of  a  will.  Destruction  of  the  will,  with 
intent  to  revoke,  must  be  proved  in  order  to  get  rid  of  the 
will  itself.  But,  if  you  trace  the  will  to  the  testator,  and  it 
is  not  forthcoming  at  his  decease,  and  there  is  no  evidence 
as  to  what  has  become  of  it,  that  state  of  facts  raises  a 
sufficient  presumption  of  law  that  it  was  destroyed  with 
intent  to  revoke.  Of  course  this  can  be  rebutted,  and  by  oral 
evidence.  The  testator  here  believed  that  he  had  left  a  will 
disposing  of  all  his  property. 

The  next  point  is  that  there  is  here  no  oral  evidence  of  the 
contents  of  the  whole  of  the  will.  The  witness  (Miss  S.) 
forgets  part  of  it.  First  as  to  personalty — It  was  said : 
"If  proved  that  legacies  were  omitted,  then,  by  granting 
probate  of  a  will  which  disposes  of  the  residue,  you  are  giving 
a  larger  portion  to  the  residuary  legatee  than  was  intended ; 
therefore,  you  are  not  only  not  performing,  but  perverting, 
the  intention  of  the  testator."  That  is  a  fallacy.  It  turns 
on  the  word  "  intention."  A  testator  has  in  this  respect  two 
intentions:  (1)  that  his  legatee  shall  take  the  legacy;  (2) 
that,  if  he  cannot,  it  shall  not  go  to  the  next-of-kin  but  to 
the  residuary  legatee.  Why  should  we  not  eflfectuate  the 
secondary,  if  we  cannot  eflfectuate  the  primary,  intention  ?  The 
Wills  Act  gives  this  eflFect  to  residuary  devises  and  bequests. 

If  a  candle  or  a  chemical  liquid  fell  on  part  of  a  will  and 
rendered  that  part  undecipherable,  would  not  probate  go  as  to 
the  rest  ?  The  ease  is  the  same.  There  the  primary  intention 
must  fail.  There  is  no  distinction  where  the  obliteration  is 
from  the  tablets  of  the  memory,  so  to  speak,  of  the  witness, 
whose  testimony  is  admitted  as  secondary  evidence.  In  many 
oases,  ancient  and  modem,  probate  has  been  granted  of  parts 
of  a  testamentary  instrument — thus,  of  a  codicil  or  of  codicils 
when  a  will  was  lost. 

As  to  real  estate— Sections  62  and  63  of  the  Probate  Act 
enable  the  Probate  Division  to  do  what  the  Court  of  Chancery 
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oould  always  do — establish  a  will  of  real  estate  against  the 
heir  by  proof  in  solemn  form.  In  ancient  times  separate  wills 
were  made,  not  only  of  real  and  personal  estates,  but  also 
several  wills  of  real  estate.  If  a  testator  made  a  separate  will 
of  personalty,  then  you  could  not,  even  under  the  Probate 
Act,  have  gone  to  the  Probate  Court,  but  you  must  still  have 
had  recourse  to  Chancery  to  establish  the  will  as  regards  real 
estate.  If  it  would  have  been  right  to  establish  a  will  in 
Chancery  it  would  be  equally  right  to  grant  probate  quoad 
real  estate.  Before  the  Probate  Act  you  could  have  got  proof 
of  a  devise  to  the  plaintiff  in  ejectment  without  proving  the 
other  devises  in  the  will.  If  he  could  prove  the  devise  to 
him,  it  was  immaterial  whether  the  rest  of  the  will  had  been 
partially  destroyed,  e.g.  eaten  by  rats  (as  in  one  case),  or 
destroyed  by  fire,  or  torn  up. 

Then,  secondary  evidence  is  admissible — its  very  meaning 
is  to  supply  the  loss  of  primary  evidence  arising  from  accident 
or  otherwise.  But  for  Wharram  v.  Wharram^  33  L.  J.  R., 
P.  &  M.  75 ;  10  Jur.  (N.S.)  75  (with  which  we  do  not  agree), 
there  would  be  no  doubt.  Equity  always  relieved  against 
the  loss  of  a  deed  by  allowing  secondary  evidence  of  it,  and 
there  is  no  distinction  between  this  and  a  will. 

Then  what  secondary  evidence  is  admissible?  There  is 
the  evidence  of  a  person  who  had  seen  the  will,  and  that  may 
be  corroborated  by  declarations  of  the  testator  made  to  that 
witness  or  to  other  persons,  and  these  declarations  may  be 
extended  to  such  as  were  made  as  well  before  as  after  the 
wiU. 

(1)  Declarations  accompanying  an  act  are  admissible.  (2) 
Declarations  against  interest.  (3)  Declarations  in  the  course 
of  business,  which  it  was  a  duty  to  make,  form  the  three 
large  exceptions  to  the  rule  against  admitting  declarations. 
The  smaller  are  (4)  matters  of  public  and  general  interest — 
t.^.  of  quaaiAnsionovX  interest  not  actually  historical,  where 
persons  whose  declarations  are  admitted  may  be  presumed  to 
have  been  accurate ;  (5)  declarations  of  deceased  members  of 
a  family  as  to  matters  of  pedigree. 

The  principle  underlying  all  the  exceptions  is  the  same ; 
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there  must  be  difficulty  in  obtaining  other  and  better  evidence, 
forming  the  ground  for  the  original  admission.  The  declarant 
must  be  disinterested  in  the  sense  that  bis  declaration  was 
not  made  in  favour  of  his  interest ;  and  the  declaration  must 
have  been  made  before  the  dispute  or  litigation ;  and  the 
declarant  must  have  had  peculiar  knowledge.  That  appears 
to  me  the  strongest  groimd  for  admitting  it.  All  these 
reasons  exist  in  the  case  of  a  testates  declaring  the  contents 
of  his  will.  As  to  the  declarations  made  before  execution 
they  are  admitted  on  the  ground  of  probability ;  the  cogency 
depending  on  nearness  of  time  to  the  period  of  execution. 

The  will,  as  in  this  case  written  down  by  Miss  Sugden 
from  memory,  was  thus  admitted  to  probate,  all  the  circum- 
stances showing  the  truth  of  the  matter  as  stated  by  her,  and 
the  reasonableness  of  the  will. 

Quick  V.  Quick,  33  L.  J.  E.,  P.  &  M.  146  ;  3  Sw.  &  Tr.  442. 

Plimpton  V.  Malcolmson. 

[45  L.  J.  E.,  Ch.  505  ;  L.  R.,  3  Ch.  Div.  531,  expi;e8sing  dissent 
from  Betts  v.  Neilsouy  L.  R.,  3  Ch.  429 ;   37  L.  J.,  Ch.  321.] 

As  far  as  I  know,  there  is  no  law  which  says  that,  if  a  man 
from  abroad  communicates  an  invention  to  A.,  who  communi- 
cates to  B.,  B.  may  not  take  out  the  patent.  The  Act  on 
which  all  these  patents  are  founded  says  that,  in  order  to 
come  within  the  exception  of  the  Statute  of  Monopolies 
(21  Jao.  I.  0.  3),  the  person  to  whom  the  patent  is  granted 
must  be  the  first  and  true  inventor.  In  the  legal  sense  it  is 
decided  that  he  is  such  if  the  invention,  in  other  respects 
novel  and  useful,  was  not  previously  known  in  this  country 
— t.  €.  was  not  part  of  the  common  or  public  knowledge  of 
the  country.  If  there  were  two  simultaneous  inventions,  it 
was  decided  that  the  one  who  first  took  out  the  patent  was 
the  first  and  true  inventor.  If  one  man  had,  in  fact,  first 
invented,  but  had  not  taken  out  a  patent,  and  had  not 
communicated  his  invention  so  as  to  make  it  part  of  the 
public  stock  of  information,  the  man  who  first  took  out  the 
patent  was  also  held  to  bo  the  first  and  true  inventor.     What 
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is  meant  by  public  disclosure  is  disclosure  in  the  trade 
connected  with  the  manufacture ;  that  is,  that  the  trade  has 
commonly  used  it.  A  modem  specification  enrolled  in  the 
Patent  Office,  or  a  description  printed  and  published  in  Eng- 
land, will  do.  The  judge  has  to  decide  what  is  sufficient 
publication.  The  description  contained  in  a  book  must  be 
equivalent  to  a  specification.  A  sufficient  specification  must 
be  such  as  is  intelligible  to  the  ordinary  workman  using  the 
amount  of  skill  and  intelligence  which  may  be  fairly  expected 
from  him.  The  specification  ought  to  tell  such  a  workman 
how  to  make  the  invention,  but  not  every  detail — enough  to 
enable  him  to  make  the  invention  work. 

Comment. 
See  46  &  47  Vict.  c.  57,  Part  11. 

In  re  The  Metropolitan  Bank,  and  In  re  The  Vendor 

and  Purchaser  Act,  1874. 

[45  L.  J.  E.,  Ch.  525  ;  L.  E.,  2  Ch.  Div.  366.] 
Sub-sect.  6  of  sect.  133  of  the  Companies  Act  (26  &  26 
Vict.  c.  29)  provides  that,  where  there  are  several  liquidators 
appointed  generally,  their  powers  cannot  be  exercised  by  less 
than  two.  On  the  death  of  one,  therefore,  a  new  liquidator 
must  be  appointed  under  sect.  140. 

In  re  The  Percy  and  Kelly  Mining  Co. 

[45  L.  J.  E.,  Ch.  526 ;  L.  E.,  2  Ch.  Div.  531.] 
A  defendant  or  respondent  cannot  be  ordered  to  give 
security  for  costs.     The  rule  providing  for  such  security 
only  applies  to  a  person  who  initiates  any  suit  or  proceeding 
as  plaintiff. 

The  North  British  and  Mercantile  Insurance  Co.  r. 
The  London,  Liverpool,  and  Globe  Insurance  Co. 

[45  L.  J.  E.,  Ch.  548 ;  affirmed  on  appeal,  46  L.  J.  E.,  Ch. 
App.  537 ;  L.  E.,  5  Ch.  Div.  569.] 

The  liability  of  a  wharfinger  for  safe  custody  is  (in  the 
absence  of  express  stipulation)  just  the  same  as  that  of  a 
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carrier.  If  goods  are  destroyed  by  fire  he  is  liable  for 
breach  of  duty.  It  is  negligence  not  to  have  prevented  the 
fire.  B.  &  Co.,  wharfingers,  had  a  Iju'ge  lot  of  grain  of  R.  & 
Co.  and  some  of  their  own  at  their  wharf.  E.  &  Co.  insured 
against  fire,  and  also  had  their  remedies  against  B.  &  Co., 
and  B.  &  Co.  insured  the  grain  also  with  other  companies. 

The  question  is  (a  fire  causing  great  loss  having  occurred) 
whether  the  companies  who  are  liable  on  the  merchants' 
policies  (R.  &  Co.'s)  are  liable  to  contribute  anything  to  the 
amount  of  that  loss,  which  the  wharfinger's  policies  alone  are 
more  than  enough  to  cover.  Both  sets  of  policies  were  sub- 
ject to  the  conditions  of  average,  as  well  as  to  the  following 
condition :  "  If  at  the  time  of  any  loss  or  damage  by  fire 
happening  to  any  property  hereby  insured  there  be  any  other 
subsisting  insurance  or  insurances,  whether  effected  by  the 
same  or  any  other  person,  covering  the  same  property,  this 
company  shall  not  be  liable  to  pay  more  than  its  rateable  pro- 
portion of  such  loss  or  damage."    All  parties  were  solvent. 

Held,  that  the  grantors  of  the  merchants'  policies  were  not 
liable  to  contribute :  For 

B.  &  Co.  (the  wharfiogers)  were  the  parties  primarily  liable, 
and  if  the  grantors  of  the  merchants'  policies  had  to  pay  to 
their  assured  merchants,  such  grantors  might  recover  over 
against  B.  &  Co. ;  and  the  condition  applied  only  to  two  or 
more  insurances  to  the  same  assured  person  on  the  same  pro- 
perty, and  not  to  separate  insurances  made  on  separate 
interests  in  the  same  property. 

Lysaght  v.  Edwards. 

[45  L.  J.  R.,  Ch.  554 ;  L.  R.,  2  Ch.  Div.  490.] 

When  there  is  a  valid  contract  for  sale,  by  which  is  meant 
such  a  contract  as  is  sufficient  in  form  and  substance,  so  that 
there  is  no  ground  for  setting  it  aside  as  between  vendor  and 
purchaser,  the  legal  estate  passes  under  a  general  devise  of 
estates  vested  in  the  testator  (vendor)  as  trustee  (see  now  the 
provisionfl  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  and  I8S2). 
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In  re  Dowling's  Trusts. 

[45  L.  J.  E.,  Ch.  568.] 

On  a  petition  by  a  tenant  for  life  for  interim  investment 
of  purchase-money  of  a  settled  estate,  such  purchase-money 
having  been  paid  into  Court  imder  the  Lands  Clauses  Act,  it 
is  not  necessary  to  serve  the  trustee  or  remainderman;  nor 
will  costs,  occasioned  by  such  service,  be  allowed. 

[And  see  In  re  Morrises  Settlement^  45  L.  J.  E.,  Ch.  63 
(V.-C.  Hall) ;  L.  E.,  20  Eq.  470,  where  the  V.-C.  said  that 
it  was  not  necessary,  on  such  a  petition  as  the  above,  to  serve 
persons  having  charges  on  the  inheritance  prior  to  the  life 
estate  of  the  petitioner.] 

Southwell  V.  Bowditch. 

[45  L.  J.  E.,  Q.  B.,  C.  P.,  and  Exch.  630 ;  L.  E.,  1  C.  P.  Div. 

374  (Appeal). 

A  broker  delivered  to  the  plaintiffs  a  note,  as  follows: 
"  Messrs.  Southwell, — I  have  this  day  sold,  by  your  order 
and  for  your  account,  to  my  principals  five  tons  of  anthracene, 
payment  in  cash  in  fourteen  days  after  delivery,  less  2^  per 
cent,  discount,  and  1  per  cent,  brokerage. — W.  A.  Bowditch." 

Was  there  a  personal  liability  of  Bowditch  on  this  note  ? 

The  M.  E. :  In  the  absence  of  usage,  mercantile  contracts 
are  construed  like  all  others — the  construction  which  they 
literally  and  grammatically  bear  is  adopted  unless  the  context 
or  subject-matter  shows  that  it  should  not  be  so  adopted. 
This  contract  plainly  shows  that  the  defendant  was  merely 
acting  qua  broker,  or  agent.  That  does  not  conclude  the 
question ;  for,  a  man  may  act  as  broker,  and  yet  be  personally 
liable  in  two  cases — (I)  by  means  of  some  words  appearing 
on  the  contract,  or  (2)  by  implied  or  imderstood  contract 
arising  from  usage  of  trade.  As  to  (1),  there  is  nothing  here 
equivalent  to  "  I  biod  myself  personally,"  or  *'  I  buy  from 
A.  B.  so  as  to  make  myself  liable,  though  my  principal  may 
also  be  liable." 
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The  argument  by  differentiation  is  vioious  as  applied  to 
documents.  You  begin  by  saying,  "  This  differs  veiy  Uttle 
from  that  held  in  another  case  to  bind  personally,"  and  then 
you  dte  another  case  where  there  is  another  difference,  and 
80  on,  until  you  arrive  at  a  totally  different  contract.  As  to 
usage,  none  was  proved. 

In  Humphrey  v.  Da/-,  26  L.  J.  E.,  Q.  B.  137 ;  27  L.  J.  R, 
Q.  B.  390 ;  E.  B.  &  E.  1004,  the  decision  seems  to  be  that 
usage  can  be  admitted  to  prove  a  liability,  though  the  con- 
tract does  not  show  liability.  The  difference  of  opinion 
depended  on  this — the  Statute  of  Frauds  required  a  writing, 
and  the  usage  would  not  be  contradictory  to  the  contract  (for 
then  it  would  not  bind),  but  explanatory  of  it.  The  judges 
were  divided  as  to  whether  the  usage  was  explanatory  or 
contradictory.  Some  judges  said  the  evidence  of  usage  was 
additional ;  but  pure  addition  is  not  explanation,  but  a  new 
contract.  What  might  have  been  said  is,  that  though,  in  an 
action  on  the  writing,  evidence  of  the  usage  would  not  be 
admissible  to  contradict  because  it  would  be  additional,  yet 
the  distinct  contract  implied  by  usage  might  still  be  available 
to  charge  the  defendant — that  is,  reducing  it  to  a  mere  ques- 
tion of  pleading. 


The  Swansea  Shipping  Co.  (Limited)  r.  Duncan 

and  Others. 

[45  L.  J.  R,  Q.  B.  &c.  638 ;  L.  E.,  1  Q.  B.  Div.  644.] 

Under  Rule  18,  Order  XVI.  (Judicature  Act,  1875),  where 
a  defendant  applies  to  serve  a  notice  on  a  person  not  a  party, 
he  need  not  show  that  his  claim  against  such  person  is  iden- 
tical or  co-extensive  with  the  claim  against  himself.  If  it  is 
primd  facie  shown  that  one  or  more  of  the  questions  will  be 
the  same  between  the  two  sets  of  opponents,  the  above  course 
is  right,  as  Rule  21  enables  the  judge  to  adjust  all  details. 
Notice  under  Rule  18  may  be  served  out  of  the  jurisdiction. 
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BustroB  V.  White  (App.) 

[45  L.  J.  K.,  Q.  B.,  &c.  642 ;  L.  E.,  1  Q.  B.  Div.  423.] 

As  to  the  production  of  documents,  the  Judicature  Act 
and  its  orders  and  rules  give  no  greater  power  than  that 
possessed  by  the  Court  of  Chancery  under  15  &  16  Vict.  c.  86, 
s.  18,  as  judicially  interpreted  prior  to  the  Judicature  Act. 
If,  by  consent,  documents  are  submitted  to  a  judge  in 
chambers,  his  decision  as  to  whether  they  are  privileged  is 
final. 


Maden  v.  Taylor. 

[45  L.  J.  E.,  Ch.  569.] 

Under  the  law,  before  the  Wills  Act  of  1838,  an  indefinite 
devise  to  trustees  gave  the  fee.  I  think  the  true  reason  was 
that  the  rule  by  which  an  indefinite  devise  was  construed  to 
pass  a  life  estate  only  was  contrary  to  the  real  intention. 
Here  the  trustees  take  an  undoubted  fee  in  the  freehold,  and 
a  quasi'iee  in  the  copyhold ;  in  one  event  they  are  to  convey 
to  certain  persons  and  their  heirs.  Then  the  gift  is  to  the 
nieces  for  life,  with  remainder  to  their  children  without  words 
of  limitation,  and,  unless  you  find  something  in  the  will 
to  control  the  gift,  the  children  take  a  fee.  There  is  nothing 
in  the  will  to  control  the  gift.  The  clause  of  accruer,  which 
follows,  shows  the  intention  to  be  to  give  a  fee.  It  is  that 
if  any  of  the  nieces  should  die  without  issue,  the  share  or 
shares  of  her  or  them  so  dying  should  go  to  the  survivor  or 
survivors  of  them,  and  his,  her,  or  their  heirs,  and  be  assured 
to  her  or  them  or  her  and  their  heirs  accordingly.  The 
words  "without  issue"  may  mean  (1)  "without  such  issue" 
— I.  e,y  without  having  had  a  child ;  (2)  "  without  leaving 
issue  living  at  the  death ;"  and  (3)  a  general  failure  of  issue. 
It  was  alleged  that  the  words  might  here  mean  a  general 
failure  of  issue.  The  law  (before  altered)  supported  this 
construction,  the  reason  being  that  a  gift  to  A.  for  life,  and 
on  his  death  without  issue  over  to  B.,  would  only  have  given 
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A.  a  life  estate  unless  you  read  it  as  an  indefinite  failure  of 
issue,  whereupon  A.  gets  an  estate  tail  by  implication.  That 
is,  it  was  absurd  to  suppose  that  B.,  the  remainderman,  was 
to  take  on  the  failure  of  A.'s  issue,  and  yet  that  the  issue  of 
A.  could  take  nothing  under  the  same  limitation.  Therefore 
the  law  implied  an  estate  tail  in  A.  The  intention  was 
defeated,  because  A.  could  bar  the  entail  and  get  the  fee. 
But  there  was  a  reason  for  it.  That  reason  does  not  exist 
where  there  is  an  alternative  gift.  A  gift  to  A.  for  life,  with 
remainder  to  his  children  in  fee,  and  a  gift  over  if  he  dies 
without  issue,  is  an  alternative  gift,  and  means  if  there  is 
no  person  to  take  under  the  previous  gift  of  the  fee.  And 
this  is  a  gift  of  real  and  personal  estate  together.  No  one 
doubts  that  the  personal  estate  vests  absolutely  in  the 
children  of  the  nieces.  It  is  not  at  all  likely  that  the  testator 
intended  them  to  take  the  personal  estate  absolutely,  and  the 
real  estate  for  life  only. 

Upon  the  codicil  a  question  arose  as  to  whether  cross 
remainders  should  be  implied  between  children  of  the  nieces ; 
and  the  M.  B.  implied  them,  holding  the  true  intention  to  be 
that  the  whole  estate  should  go  over  together.  If  that  is  the 
intention,  you  are  not  to  let  a  fraction  of  the  estate  descend 
meantime  to  the  heir-at-law  {Doe  v.  Webb,  1  Taunt.  234). 


Dymond  t\  Croft. 

[45  L.  J.  E.,  Ch.  612.] 

A  notice  of  motion  for  judgment  in  default  of  pleading  is 
a  document  which  may  be  served  on  a  defendant  who  has 
not  appeared,  by  filing  it  in  accordance  with  Order  XIX., 
Bule  6. 

[And  so  also  Morton  v.  Miller  (App.),  45  L.  J.  E.,  Ch.  613 ; 
L.  E.,  3  Ch.  Div.  516,  where  the  Lords  Justices  adopted  the 
view  of  the  M.  E.  These  decisions  overrule  V.-C.  Hall's 
judgment  in  Cook  v.  Dei/y  L.  E.,  2  Ch.  D.  218 ;  45  L.  J.  E., 
Ch.  611.] 
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Morrice  r.  Aylmer. 

[45  L.  J.  E.,  H.  L.  614  ;  L.  R.,  7  E.  and  L,  App.  717.] 
Railway  "  stock  '*  will  pass  under  a  bequest  of  "  railway 

The  M.  R.  considered  himself  bound  by  Oakes  v.  Oakes^ 
9  Hare,  666,  and  held  otherwise,  contrary  to  his  own  opinion. 
The  House  of  Lords  overruled  Oakes  v.  Oakes.  The  decision 
In  re  Gibsm,  35  L.  J.  R.,  Ch.  596 ;  L.  R.,  2  Eq.  669,  was 
not  on  this  point.  There  was  an  ademption  in  that  case. 
The  liord  Chancellor  (who  decided  In  re  Gibson)  observed 
that,  in  both  cases,  he  held  that  stock  and  shares  were  so 
much  alike  that,  if  the  testator  possessed  either,  they  must 
pass  under  a  bequest  of  either. 


Fumell  r.  The  Great  Western  Bail.  Co.  and  Harris. 

[45  L.  J.  R.,  Q.  B.  &c.,  687 ;  L.  R.,  1  Q.  B.  Div.  636  (App.).] 

If  .a  new  trial  is  granted  at  the  instance  of  one  of  several 
defendants,  it  must  be  granted  against  all  parties  to  the 
action. 

The  Court  of  Appeal  has  jurisdiction  to  bring  before  it  a 
party  against  whom  no  rule  was  moved  in  the  Court  below. 

The  four  days'  rule  is  not  now  absolute. 


Abud  r.  Biches. 

[45  L.  J.  R.,  Cb.  649 ;  L.  R.,  2  Ch.  Div.  528.] 

The  costs  payable  on  clearing  contempt  are  not  now  con- 
fined to  any  sum,  but  are  in  the  discretion  of  the  Court. 

Eardley  r.  Granville. 

[45  L.  J.  R.,  ai.  669 ;  L.  R.,  3  Ch.  Div.  826.] 

The  estate  of  a  copyholder  in  an  ordinary  copyhold  is  an 
estate  in  the  soil  throughout,  except  as  to  timber,  trees,  and 
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minerals.  As  to  these,  the  property  remains  in  the  lord ;  but, 
in  the  absence  of  custom,  he  cannot  get  either  the  one  or  the 
other,  so  that  the  minerals  must  in  that  case  remain  unworked 
and  the  trees  uncut.  The  possession  is  in  the  copyholder; 
the  property  is  in  the  lord.  If  a  stranger  cuts  down  the 
trees,  the  copyholder  can  maintain  trespass  against  the 
stranger,  and  the  lord  can  maintain  trover  for  the  trees.  If 
the  lord  cuts  down  trees,  the  copyholder  can  maintain  trespass 
against  the  lord ;  but  if  the  copyholder  cuts  down  the  trees 
(irrespectively  of  the  question  of  forfeiture),  the  lord  can 
bring  his  action  against  the  copyholder.  So  in  the  case  of 
minerals.  If  a  stranger  takes  them,  the  copyholder  can  bring 
trespass  for  interference  with  his  possession,  and  the  lord  can 
bring  trover  against  the  stranger  to  recover  the  actual 
mineraLs.  If  you  once  cut  down  a  tree,  the  lord  cannot 
compel  the  copyholder  to  plant  another.  The  copyholder 
has  a  right  to  the  soil  where  the  tree  stood  including  the 
stratum  of  air  then  left  vacant  by  the  removal  of  the  tree.  If 
the  lord  takes  the  minerals  the  copyholder  is  entitled  to  the 
space  where  they  formerly  were,  and  to  use  it  at  his  will. 
If  a  shaft  were  made  for  working  the  mines  the  copyholder 
might  descend  in  the  shaft,  and  either  walk  in  the  space  below, 
or  use  it  for  any  other  purpose. 

If  a  freeholder  grants  lands,  excepting  mines,  he  severs 
his  estate  vertically,  i.  e.  he  grants  it  out  in  parallel  vertical 
layers,  and  the  grantee  only  gets  the  parallel  layer  granted  to 
him,  and  does  not  get  the  intervening  stratum  or  layer. 
That  remains  in  the  grantor.  There  may  be  parallel  strata 
of  many  feet  in  one  direction,  and  then  an  intervening 
stratum  in  another.  The  freeholder  retains  the  stratum  as 
part  of  his  ownership,  part  of  the  vertical  section  of  the 
land.  The  exception  is  not  merely  of  the  minerals,  but  of 
the  subsoil  containing  them.  As  to  the  copyholder  this  is 
not  so,  because  he,  though  he  has  no  property  in  the  stratum 
in  the  sense  of  being  entitled  to  take  the  minerals,  has  pro- 
perty and  possession  in  the  sense  that  the  moment  the 
minerals  are  taken  the  space  belongs  to  him,  and  to  him 
only. 
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Clntton  r.  Lee. 

[45  L.  J.  E.,  Ch.  684 ;  L.  E.,  7  Ch.  Div.  541.] 

Applications  nnder  30  &  31  Yict.  o.  47,  to  yacate  the 
registration  of  a  lis  pendens^  after  proceeding  ended,  shonld 
be  made  by  motion  in  the  matter  of  the  Act  and  of  the  action 
or  proceeding. 

Ex  parte  Digby. 
[45  L.  J.  E.,  Ch.  692.] 

A  clerk  articled  to  a  solicitor  for  three  years,  who  has 
been  absent  for  sixteen  months  through  illness,  and  after- 
wards has  served  thirteen  months,  cannot  be  examined,  but 
must  enter  into  fresh  articles  for  six  months  and  then  be 
examined. 

King  r.  FoxwelL 

[45  L.  J.  E.,  Ch.  693 ;  L.  E.,  3  Ch.  Div.  518.] 

When  a  man  changes  his  domicile  of  origin,  he  must  choose 
a  new  domicile ;  and  the  word  "  choose  "  shows  that  it  must 
be  a  free  act  on  his  part.  He  has  so  chosen  when  he  has 
fixed  his  sole  or  chief  residence  in  a  country,  not  being  the 
country  of  origin,  with  the  intention  of  continuing  to  reside 
there  for  an  imlimited  period.  The  acquisition  of  a  new 
domicile  involves  two  facts ;  residence  in  a  new  country,  and 
intention  to  reside  there  permanently.  Both  these  facts  are 
"compound"  facts.  Eesidence  involves  more  than  can  be 
seen  by  the  eye.  Mere  eating,  di  inking,  and  sleeping  in  a 
house  will  not  do.  So  as  to  permanency.  That  is  not  a  fact 
ascertainable  merely  by  limits  of  time.  It  is  a  matter  of  in- 
tention. 

A  man  having  acquired  a  domicile  of  choice  may  put  an 
end  to  it  of  choice  without  necessarily  acquiring  another 
domicile  of  choice.  An  abandonment  de  facto  is  enough, 
and  the  result  is  the  revival  of  his  domicile  of  origin. 
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Mayd  r .  Field. 

[45  L.  J.  E.,  Ch.  699 ;  L.  E.,  3  Cli.  Div.  584.] 

A  married  woman  with  property  settled  upon  such  trusts  as 
she  should  appoint  by  deed  or  will,  and  in  default  of  appoint- 
ment to  her  for  life  for  her  separate  use,  with  remainder,  if 
she  survived  her  husband,  to  her  executors,  administrators, 
and  assigns,  without  restraint  on  anticipation,  covenanted,  by 
deed  executed  during  the  coverture,  to  cause  1,000/.  to  be 
paid  after  her  death  to  the  trustees  of  her  daughter's  mar- 
riage settlement.  The  trusts  of  that  settlement  were  to  the 
daughter  for  life  for  her  separate  use,  without  power  of  anti- 
cipation,, with  remainder  to  the  husband  for  life,  with  re- 
mainder to  the  children  of  the  marriage.  The  covenant  did 
not  refer  to  the  original  power  or  to  the  property  comprised 
in  the  settlement  creating  it.  Afterwards,  by  her  will  made 
in  exercise  of  the  power,  during  the  coverture,  she  bequeathed 
1,000/.  on  trust  for  the  daughter  for  life  for  her  separate  use, 
with  remainder  on  certain  trusts  for  her  children,  slightly 
different  from  those  declared  under  the  daughter's  settle- 
ment. She  also  bequeathed  the  residue  of  her  estate  upon 
certain  trusts.  The  married  woman  survived  her  husband, 
and  after  his  death  made  savings  out  of  her  settled  property, 
and  sold  some  furniture,  also  part  thereof,  and  invested  the 
proceeds  in  stock. 

Held,  that  though  the  covenant  could  not  be  supported  as 
an  execution  of  the  power,  yet  it  could  be  so  as  a  general 
engagement  binding  her  separate  estate,  and  that  she  had 
under  the  original  settlement  a  separate  estate  such  as  could 
be  thereby  bound. 

In  substance  the  wife  had  the  property  so  as  to  make  her- 
self absolute  owner — in  substance  she  was  the  owner.  There 
was  no  restraint  on  anticipation. 

A  provision  for  the  children  of  a  child,  especially  of  a 
daughter,  is  considered  as  an  amplification  of  the  trust  for 
the  child  herself.  It  is  not  a  slight  difference  in  the  trusts 
which  will  induce  the  Court  to  adopt  a  view  at  variance  with 

p.  K 
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the  rule  agamst  double  portions.  Here  the  difference  is 
slight,  but  there  is  a  life  interest  given,  to  the  husband  in 
the  settlement  and  no  such  gift  in  the  testamentary  appoint- 
ment. The  testamentary  gift  is  satisfied  by  the  settlement 
to  the  extent  to  which  the  daughter  and  the  daughter's  chil- 
dren take  under  the  settlement.  The  result  is  that  there 
will  be  nothing  coming  to  the  daughter  or  her  children  under 
the  appointment  in  the  will  unless  the  husband  survive  the 
daughter. 

As  to  the  dividends  received  after  the  husband's  death, 
the  separate  use  cannot  attach  to  that,  and  it  passes  to  the 
next-of-kin.  As  to  the  furniture  which  she  sold  and  pro- 
ceeds whereof  she  received,  investing  the  same  in  railway 
stock,  such  stock  is  not  separate  property,  but  passes  to  her 
next-of-kin. 

Blackmur  r.  Blackmur. 

[45  L.  J.  E.,  Ch.  710 ;  L.  E.,  3  Ch.  Div.  633.1 

The  perpetual  commissioners  for  taking  acknowledgments 
of  deeds  by  married  women,  under  3  &  4  WilL  IV.  a  74, 
s.  82,  need  not  be  appointed  for  the  county  in  which  the 
acknowledgment  is  taken.  Sect.  82  only  means  that  certain 
commissioners  shall  be  appointed  for  each  coxmty  in  order 
that  you  may  find  them  when  you  want  them.  It  has 
nothing  to  do  with  their  acting  for  the  coxmty. 

Webster  v.  Carline,  4  Man.  &  Gr.  27,  questioned. 

Comment. 

By  Beet.  7  of  45  &  46  Vict.  c.  39,  one  perpetual  commissioner 
may  now  take  acknowledgments. 


BandeU  &  Co.  r.  Thompson  (App.) 

[45  L.  J.  R,  Q.  B.,  &c.,  713 ;  L.  R,  1  Q.  B.  Div.,  748.] 

The  question  is  whether,  under  sect.  11  of  the  Conmion 
Law  Procedure  Act,  1854,  the  Court  can  stay  an  action 
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where  there  is  no  subsisting  agreement,  in  the  sense  of  an 
agreement  such  as  can  be  enforced.  Here  there  was  a 
revocation  of  the  agreement  to  refer.  It  is  true  that,  after 
such  revocation,  the  parties  might  have  authorized  the  arbi- 
trator to  proceed,  but  that  would  have  been  to  make  a  new 
agreement.  It  seems  to  me  that,  if  the  Court  is  satisfied 
that  the  agreement  has  been  revoked,  the  Court  must  thereby 
be  satisfied  that ''  a  sufficient  reason  exists  why  such  matters 
cannot  be  "  referred  according  to  such  agreement.  The  words 
of  the  section  show  to  my  mind  that  it  alone  contemplated 
an  agreement  still  subsisting  when  the  action  is  brought. 

IBlyth  V.  Lafone,  1  E.  &  E.  435 ;  28  L.  J.,  Q.  B.  164,  dis- 
approved.] 


In  re  Brooke's  Estate,  Brooke  v.  Booke. 

[45  L.  J.  E.,  Ch.  730;  L.  k,  3  Oh.  Div.  630.] 

It  has  long  been  a  settled  rule  that,  where  a  testator  gives 
legacies  generally,  and  afterwards  gives  the  residue  of  his 
real  and  personal  estate  in  one  mass,  the  legacies  are  a 
charge  on  the  residuary  real  as  well  as  on  the  personal  estate. 
The  circumstance  of  the  residuary  estate  and  effects  not 
being  given  to  the  executors  (who  were  in  the  first  part  of 
the  will  directed  to  pay  the  legacies),  but  to  other  persons, 
does  not  take  a  case  out  of  this  rule. 


D'Eyncourt  v.  Gregory. 

[45  L.  J.  R,  Ch.  741 ;  L.  E.,  3  Ch.  Div.  635.] 

The  Court  has  no  jurisdiction  to  order  heirlooms  to  be  sold 
at  the  instance  of  the  tenant  for  life,  on  the  groimd  that  the 
sale  would  be  for  the  benefit  of  the  parties  interested. 

Comment. 

But  in  Fane  v.  Fane,  L.  E.,  2  Ch.  D.  711 ;  46  L.  J.,  Ch.  174, 
V.-O.  Malins,  made  an  order  as  against  remaindermen  to  sell 
heirlooms  annexed  to  an  estate  mortgaged  by  the  testator  from 
whom  the  heirlooms  came,  to  pay  such  mortgages. 

k2 
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Dicker  v.  Angerstein. 

[45  L.  J.  E.,  Ch.  754 ;  L.  E.,  3  Ch.  Div.  600.] 
This  is  a  mortgage  of  all  a  man's  real  and  personal  estate, 
with  a  proviso  giving  power  of  sale  on  default  upon  a  named 
day  without  any  further  consent  by  the  mortgagor,  &o. ;  the 
power  of  sale  not  to  be  exercised  except  in  case  of  default. 
Then  follows  the  proviso  :  "  Provided  also,  and  it  is  hereby 
agreed  and  declared,  that  upon  any  sale  purporting  to  be 
made  in  pursuance  of  the  aforesaid  power  in  that  behalf,  the 
purchaser  or  purchasers  shall  not  be  bound  to  see  and  in- 
quire "  whether  there  was  any  case  for  a  sale,  "  or  as  to  the 
necessity  or  expediency  of  the  stipulations  subject  to  which 
such  sale  shall  have  been  made,  or  otherwise  as  to  the  pro- 
priety or  regularity  of  such  sale.  And,  notwithstflmding  any 
impropriety  or  irregularity  whatever  in  any  such  sale,  the 
same  shall,  so  far  as  regards  the  safety  and  protection  of 
the  purchaser  or  purchasers,  be  deemed  to  be  within  the 
aforesaid  power  in  that  behalf,  and  be  valid  and  effectual 
accordingly ; "  followed  by  a  provision  that  the  remedy  of  the 
mortgagor  for  any  impropriety  should  be  in  damages  only. 
It  appeared  that  nothing  was  duo  to  the  mortgagee  when  the 
sale  took  place.  The  purchaser  is  a  bond  fide  purchaser,  and 
so  protected  by  the  above  language.  The  sale  purports  to 
have  been  made  in  pursuance  of  the  power.     That  is  enough. 

Comment. 

If  a  mortgagor  wishes  to  prevent  such  a  sale,  he  should  give 
notice  to  the  intending  purchaser  of  its  impropriety,  stating  the 
circumstances  and  giving  means  of  verification  of  those  alleged 
circumstances  {Jenkins  v.  Jones ^  2  Gif.  99). 

In  re  Frith  and  Osborne. 

[45  L.  J.  E.,  Ch.  780 ;  L.  E.,  3  Ch.  Div.  618.] 
An  ordinary  power  of  saleand  exchange  authorizes  a  partition. 

If  I  read  the  power  for  the  first  time,  and  knew  nothing  of  real 

property  law,  I  should  not  know  what  the  doubt  could  be. 
There  is  a  doubt.      See  Shep.  "  Touchst."   p.  292,  and 

Dart's    "Vendors    and    Purchasers,"    p.    178.     Lord    St. 

Leonards'  "Powers,''  1861  ed.  p.  856,  also  says,  this  " has 
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frequently  been  a  question  amongst  conveyancers/'  Again, 
"  it  can  scarcely  be  considered  clear." 

At  page  858  he  puts  it  that  the  question  would  be  answered 
in  the  afBrmative  if  Doe  v.  Spencer^  2  Ex.  E.  752,  was  rightly 
decided.  It  is  too  late  now  to  argue  any  question  as  to 
real  estate  on  principle.  Eeal  estate  is  held  on  title,  the  law 
as  to  which  is  founded  on  the  extraordinary  caprices  of  former 
real  property  lawyers,  supposed  to  be  derived  from  the  feudal 
tenure.     Settled  law  must  be  followed. 

In  Abel  v.  Heathcote,  4  Bro.  0.  0.  278 ;  2  Ves.  jun.  98,  the 
words  of  the  power  are  imdistinguishable  from  those  here. 
They  were  "  to  make  sale  of  and  convey,  surrender  and  assure 
or  convey  in  exchange."  There,  as  here,  the  legal  estate  was 
in  the  trustees.  Lord  Loughborough's  separation  of  the 
meaning  of  the  words  was,  I  think,  correct.  There  might  be 
something  in  an  exchange  which  required  both  a  surrender 
and  a  sale.  The  ground  of  Lord  Eldon's  doubt,  as  expressed 
in  McQueen  v.  Farquhar^  11  Ves.  475,  was  that  exchange  was 
different  from  partition,  and  that  you  could  not  exchange 
imtil  after  partition.  After  that  expression  of  Lord  Eldon's 
doubt,  Sir  Thos.  Plumer,  in  T/te  Attorney-General  v. 
Samilton^  1  Madd.  214,  considered  the  matter  too  doubtful 
to  force  a  title  depending  on  a  partition  effected  imder  the 
power  on  a  purchaser.  Then  comes  Doe  v.  Spencer^  ubi  sup,^ 
in  which  the  point  arose  directly ;  and  it  was  decided  that,  as 
regarded  tenants  in  common,  at  all  events  (and  the  parties 
before  me  are  tenants  in  common),  there  was  no  substantial 
difference  between  an  exchange  and  a  partition.  Mr.  Preston's 
note  to  "  Touchstone  "  showed  that  he  saw  no  objection  to 
such  an  exchange  of  an  undivided  moiety.  In  Bradshaiv  v. 
Fane,  3  Drew.  534 ;  25  L.  J.  E.,  Ch.  413,  V.-O.  Kindersley 
gave  his  opinion  to  the  same  effect,  but  considered  the  matter 
too  doubtful  to  force  the  title  on  the  purchaser. 

Lord  St.  Leonards  says  the  point  wants  a  decision  to  make 
it  quite  clear.  I  am  willing  to  give  that  decision.  I  hold 
that  the  passage  in  "  Touchstone  "  (p.  292)  is  not  good  law. 
If  a  partition  can  be  effected  as  between  two,  I  think  it  can 
as  between  three.    But  I  have  not  to  decide  that  now. 
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Commissioners  of  Sewers  of  London  r.  Gtollatly. 

[45  L.  J.  E.,  Ch.  788  ;  L.  R.,  3  Ch.  Div.  610.] 

When  you  have  amnltitade  of  persons  interested  in  a  right 
in  the  nature  of  a  general  right,  and  another  mnltitade  of 
persons  interested  in  contesting  that  right,  you  may  select 
some  of  the  number  to  represent  all,  and  finally  decide  the 
right  as  to  all.  Every  one  who  is  not  actually  present  is 
bound,  because  he  is  present  by  representation,  as  much  as  he 
would  be  in  a  legatee's  suit,  or  in  a  suit  by  a  shareholder 
filing  a  bill  to  have  the  rights  of  shareholders  declared,  as  in 
Henry  v.  The  Oreat  Northern  Rail,  Co.j  27  L.  J.  R.,  Ch.  1 ; 
1  De  G-.  &  J.  606.  If  a  single  person,  who  is  one  of  the  mul- 
titude, can  show  fraud,  or  collusion,  or  anything  of  that  sort, 
the  case  is  different. 


Witham  v.  Taylor,  Taylor  v.  Witham. 

[45  L.  J.  R.,  Ch.  798  ;  L.  R.,  3  Ch.  Div.  605.] 

The  question  is  under  what  circumstcmces  entries  made  by 
a  dead  man  in  his  books  ought  to  be  received  in  evidence. 
Entries  against  the  interest  of  the  man  making  them  are  re- 
ceivable in  evidence  after  his  death,  and,  when  receivable, 
receivable  for  all  purposes.  Of  course,  if  any  motive  of  an- 
other kind  for  making  the  entry  is  shown,  the  value  of  the 
evidence  may  bo  destroyed.  The  natural  meaning  of  the 
entry  standing  alone  must  be  against  the  interest  of  the 
maker,  as  Baron  Parke  pointed  out  in  Regina  v.  The  In^ 
habitants  of  Lower  Het/ford,  2  Sm.  L.  C,  6th  ed.,  p.  300.  An 
entry  by  a  testator  in  his  cash-book  of  receipt  of  money  by 
him  is  against  his  interest,  and  it  is  evidence  of  a  loan. 

Doe  V.  VotcleSy  1  Moo.  &  R.  261,  disapproved. 


Fryer  v.  Morland« 

[45  L.  J.  R.,  Ch.  817;  L.  R.,  3  Ch.  Div.  675.] 

"  Entitled,"  in  sect.  2  of  the  Succession  Duty  Act  (16  &  17 
Vict.  c.  61),  means  "  entitled  in  possession." 
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A  disposition  of  property  by  way  of  bond  fide  sale  for  a  sum 
payable  on  the  purchaser's  death,  and  secured  by  a  charge  on 
the  property,  does  not  confer  a  succession  at  the  death  of  the 
purchaser. 

On  a  sale  out  and  out,  succession  duty  is  not  payable. 
Looking  at  the  Act  as  a  whole,  it  is  intended  to  grant  duties 
on  succession  to  property  by  persons  succeeding  to  gratuitous 
life  estates.  The  person  to  pay  is  he  who  gets  something  on 
the  death  of  the  prior  owner,  either  by  way  of  settlement, 
gift,  or  descent.  The  only  exception  which  I  find  is  that  a 
marriage  consideration  is  treated  as  if  it  were  a  gratuitous 
title,  for  this  purpose.  The  contract  made  on  marriage  to 
provide  for  issue  is  treated  as  creating  a  succession.  It  is 
opposed  to  that  notion  that  a  purchaser,  paying  full  value, 
is  to  pay  duty  besides.  He  gets  nothing  more  by  the  falling 
in  of  the  life.  The  vendor  can  in  no  sense  be  predecessor. 
Sect.  17,  as  to  policies  of  insurance,  was  probably  inserted 
ex  ahundanti  cautela;  l)ut,  inasmuch  as  a  contract  of  that 
nature  amounts  to  the  purchase  of  a  reversionary  sum  of 
money  in  consideration  of  a  present  payment  of  money,  or  of 
an  annuity  during  the  life  of  the  assured,  and,  as  such,  is  a 
oontraot  which  cannot  fairly  be  described  as  a  '* disposition"  of 
property,  the  section  was  not  (if  I  am  right)  strictly  required. 

In  construing  an  Act,  when  you  find  provisions  precau- 
tionary, and  by  way  of  exceptions,  but  not  strictly  necessary 
as  such,  you  do  not  necessarily  infer  that,  because  these  are 
inserted,  everything  not  included  in  the  exceptions  is  to  be 
included  in  Uie  general  provisions  of  the  Act,  which  would 
not  per  se  include  the  thing  excepted. 


Pigg  V.  Clarke. 

[45  L.  J.  R,  Ch.  849 ;  L.  R,  3  Ch.  Div.  672.] 

The  ordinary  meaning  of  the  word  "  family  "  in  a  will,  is 
the  children  of  the  person  whose  family  is  mentioned. 
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In  one  sense,  **  family  "  includes  all  a  man's  household — 
wife,  children,  and  servants.  The  Latin  familia^  and  the 
FTenoh/amillej  include  the  household.  Another  sense  is  every 
one  descended  from  a  common  stock.  The  objection  here  to  that 
interpretation  is  that  it  must  include  the  man  himself.  The 
third  sense  is  that  commonly  used — to  signify  children.  If 
a  term  is  used  in  more  than  one  sense,  and  has  a  primary, 
secondary,  and  tertiary  meaning,  the  rule  of  construction  is 
this :  the  law  has  settled  which  of  its  several  meanings  is  the 
primary  one,  and  then  you  require  a  special  context  to  give  it 
any  other  meaning.  The  law  has  settled  that  the  word  means 
children,  where  a  man  has  children. 

Comments. 

See  also  In  re  Hutchinson  and  Tenant,  L.  H.,  8  Ch.  Div.  540 
(M.  K.),  and  Humble  v.  Bowman^  47  L.  J.  R.,  Ch.  62,  where  it  was 
hold  by  V.-C.  Hall  that  the  word  might  include  a  recognised 
illegitimate  child  (disapproving  Freeland  v.  Pearson,  36  L.  J.  R., 
Ch.  374 ;  L.  R.,  3  Eq.  658).  And  the  same  was  held  by  L.  J. 
James  in  Lamb  v.  Eames,  40  L.  J.  R.,  Ch.  447 ;  L.  R.,  6  Eq.  597. 

The  above  contains  the  rule  as  to  bequests  of  personalty.  In 
devises  of  real  estate,  the  word  **  family  "  is  generally  equivalent 
to  "heirs"  or  ** heirs  of  the  body."  A  devise  to  **A.  and  his 
family  "  would,  in  general,  give  A.  an  estate  tail. 

See  Hawk.  "Constr.  Wills,"  p.  90. 


Rhodes  v.  The  Airedale  Drainage  Commissioners. 

[45  L.  J.  R.,  Q.  B.  &c.  861 ;  L.  R.,  1  C.  P.  Div.  402  (App.).] 

An  umpire  appointed  to  ascertain  amount  of  compensation 
under  the  Lands  Clauses  Consolidation  Act,  1846,  has  power 
to  state  a  special  case  under  sect.  6  of  the  Common  Law  Pro- 
cedure Act,  1854. 

Rhodes  V.  The  Airedale  Drainage  Commissioners^  43  L.  J.  R., 
C.  P.  323,  overruled ;  In  re  The  Dare  Valley  Rail.  Co.,  L.  R., 
4  Ch.  Div.  564,  followed. 
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The  Attomey-Oeneral  v.  The  Mutual  Tontine  West- 
minster Chambers  Association  (Limited). 

[45  L.  J.  E.,  Ex.  886 ;  L.  E.,  1  Ex.  Div.  469  (App.).] 

The  question  affects  the  true  construction  of  the  Inhabited 
House  Duty  Act  (48  Geo.  3,  c.  55)  and  the  Metropolis  Valua- 
tions Act,  (32  &  33  Vict.  c.  67),  ss.  45,  76.  It  is  argued  that 
certain  apartments,  or  ranges  of  apartmjants,  in  blocks  of 
buildings,  are  to  be  treated  as  separate  "  houses  "  within  the 
Act  of  George  3,  and  rated  as  such.  Each  set  is  self-con- 
tained. But  the  block  is  an  ordinary  building.  You  would 
call  each  a  house — which  word  is  used  in  these  acts  in  its 
ordinary  sense.  Authorities  were  cited  to  show  that  in  some 
oases  portions  of  a  house  may  be  described  as  a  house ;  but 
none  were  produced  to  show  that  an  entire  house  could  not  be 
still  more  properly  so  described.  The  Inns  of  Court  and  old 
religious  houses  are  spoken  of  as  "  houses,"  though  they  in- 
clude a  great  number  of  houses.  The  Charter  House  includes 
many  houses.  The  first  rule  says  that  the  duty  shall  be 
charged  on  the  occupier ;  and  the  second  is  that  every  out- 
house, &o.,  occupied  with  a  dwelling-house  shall  be  rated 
therewith,  the  land  valued  therewith  being  restricted  to  one 
acre.  Then  sect.  6  shows  that  a  house  let  in  different  stories, 
&o.,  is  to  be  rated  in  the  aggregate  as  one  house.  Then  the 
poor  rate  value  (48  Geo.  3,  c.  55,  Eule  7)  is  the  total  value  of 
all  the  tenements,  and  cannot  be  less.  It  is  not,  therefore, 
"  necessary "  within  sect.  76  of  the  Valuation  Act,  to  make 
a  separate  valuation  for  house  duty,  because  the  poor  rate 
value  is  ascertained. 


Dawson  v.  Fitzgerald* 

[45  L.  J.  E.,  Q.  B.,  &c.  894 ;  L.  E.,  1  Ex.  Div.  257  (App).] 

Where  the  subject-matter  of  an  action  is  such  that  it  must 
be  found  by  an  arbitrator  before  it  can  be  claimed,  then  it  is 
a  condition  precedent  to  the  right  of  action  that  the  reference 
should  have  been  held.    This  applies  to  two  cases :  (1)  where 
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the  action  is  brought  to  reoover  a  sum  to  be  named  by  a 
certain  arbitrator ;  (2)  where  there  is  an  express  covenant  or 
stipulation  that  no  action  shall  be  brought  to  recover  the 
compensation  until  the  amount  has  been  ascertained  by 
arbitration. 

There  may  be  two  distinct  covenants :  (1)  to  pay  a  fair 
compensation  generally;  and  (2)  to  refer  the  question  of 
amount.  There  the  non-compliance  with  the  second  is  no 
answer  to  an  action  on  the  first.  If  an  action  is  brought  on 
the  first  without  compliance  with  the  second,  the  defendant 
may  either  bring  a  cross  action  on  the  second  covenant  for 
not  referring  or  apply  to  the  Court  under  sect.  11  of  the 
Common  Law  Procedure  Act,  1854,  for  an  order  to  refer. 

Stoner  v.  Todd« 

[46  L.  J.  R,  Ch.  32 ;  L.  R.,  4  Ch.  Div.  58.] 

A  provisional  specification  was  never  meant  to  be  more 
than  a  protection  of  the  inventor  imtil  the  filing  of  the  final 
specification.  It  is  not  intended  to  contain  even  such  a 
description  as  would  enable  an  ordinary  workman  to  make 
the  thing ;  but  merely  to  disclose  the  rough  sketch  imtil  the 
inventor  can  perfect  the  specification  in  detail.  It  is  not, 
and  cannot  be,  known  to  the  public.  It  is  never  published 
except  with,  and  as  then  becoming  part  of,  the  final  specifica- 
tion. The  insertion,  therefore,  in  the  provisional  specifica- 
tion of  a  part  which  was  omitted  from  the  final  specification, 
does  not  amount  to  prior  publication  of  such  omitted  part,  so 
as  to  avoid,  for  want  of  novelty,  a  subsequent  patent  taken 
out  for  such  omitted  part. 

[See  46  &  47  Vict.  c.  57.] 

In  re  Coleman  and  Jarrom, 

[46  L.  J.  R,  Ch.  33;  L.  R,  4  Ch.  Div.  165.] 

J.  C,  who  died  June  3,  1875,  devised  all  his  freehold 
messuages  ^^  to  the  use  of  all  and  every  the  children  of  his  late 
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brother,  T.  C,  who  should  be  living  at  his  decease,  or  who 
should  have  died  in  his  lifetime,  leaving  issue  living  at  his 
death,  in  equal  shares  as  tenants  in  common." 

T.  C  had  six  children ;  four  were  still  living,  and  of  full 
age ;  two  died  in  the  testator's  lifetime ;  of  these  one  only 
(T.  H.  C.)  left  issue  living  at  the  death  of  the  testator. 

The  surviving  children  of  T.  C.  contracted  for  sale  of  the 
property,  and  the  purchaser  objected  that  the  share  of 
T.  H.  0.  either  went  to  his  issue  living  at  the  death  of  the 
testator,  or  to  the  testator's  heir-at-law,  and  not  to  the  rest 
of  the  class. 

Judgment — Doubtless  the  testator  intended  some  provision 
for  the  family  of  any  child  of  his  brother  who  should  die  in 
his  lifetime  leaving  issue  living  at  testator's  death.  But  he 
did  not  validly  make  such  provision.  The  gift  to  T.  H.  C. 
(not  being  to  a  child)  lapsed.  It  is  impossible  to  preserve 
the  gift  to  him  in  the  shape  of  a  gift  to  his  issue. 

Ab  the  deceased  child  cannot  take,  and  his  issue  cannot 
take,  do  the  surviving  children  take,  or  is  there  a  lapse  of  the 
share  of  T.  H.  C.  P  The  surviving  children  take.  As  a 
general  rule,  where  property  is  devised  to  a  class,  it  is  to  be 
taken  by  those  members  who  are  capable  of  taking  it  at  the 
time  of  the  death  of  the  testator.  It  turns  on  the  then  capacity 
to  take,  not  on  survivorship.  The  devise  is  in  the  common 
form  of  one  to  the  testator's  own  children.  There  is  a 
primary  intention  that  all  shall  take,  and  a  secondary  inten- 
tion that  those  who  can  take  shall  take.  Thus  a  testator 
(knowing  the  law  of  lapse)  gives  a  legacy  to  a  charity,  his 
estate  consisting  partly  of  impure  personalty.  His  primary 
intention  is  that  the  charity  shall  take ;  and  his  second,  co- 
existing, secondary  intention  that  the  residuary  legatee  shall 
take  what  the  chmty  cannot  take. 

The  rule  is,  that  the  fund  or  the  estate  is  to  be  divided 
among  the  members  of  the  class  who  are  capable  of  taking  at 
the  period  of  distribution;  and  those  who  axe  incapable  of 
taking,  whether  by  reason  of  death  or  as  attesting  witnesses 
to  the  will  or  otherwise,  are  excluded  from  the  class. 
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Newman  v.  Piercey. 

[46  L.  J.  R,  Ch.  36;  L.  E.,  4  Ch.  Div.  41.] 

The  rule  in  Garvey  v.  JSihbertj  19  Ves.  125,  that  a  gift  to 
a  class  misdescribed  in  number  is  a  gift  to  all  the  members 
of  that  class,  does  not  apply  where,  from  admissible  evidence, 
it  is  possible  to  say  which  of  the  class  were  meant. 

The  general  rule  is  that  a  gift  to  the  children  of  any  one 
means  all  the  children ;  and  it  still  means  all  the  children, 
though  you  specify  some  number,  unless  there  is  some  evi- 
dence to  show  who  are  the  children  meant.  The  error  in  the 
number  is  treated  as  a  mere  sUp  in  expression. 


V.  James, 

[46  L.  J.  E.,  Ch.  38.] 

An  accounting  party  subpoenaed  for  examination  cannot 
refuse  to  be  sworn  because  he  has  not  received  sufficient 
notice  of  the  points  on  which  he  is  to  be  examined ;  but, 
after  being  sworn,  he  may  for  this  reason  object  to  answer. 

[A  person  desiring  to  cross-examine  (on  accounts),  either 
a  plaintiff  bringing  in  an  account  or  any  ordinary  accounting 
person,  must  specify  the  particular  items  in  which  he  wishes 
so  to  cross-examine  (Bates  y,  Eky^  45  L.  J.  E.,  Ch.  270 ; 
L.  B.,  1  Ch.  Div.  473).] 

Middleton  v.  Pollock,  Ex  parte  Wetherall. 

[46  L.  J.  E.,  Ch.  39 ;  L.  E.,  4  Ch.  Div.  49.] 

A  client  handed  money  to  his  solicitor  to  invest  upon  mort- 
gage of  a  specified  property,  and  received  from  the  solicitor  a 
written  representation  that  the  money  had  been  so  invested ; 
and  interest  was  paid  during  the  solicitor's  lifetime.  After 
the  solicitor's  death  it  was  found  that  this  investment  was 
not  made,  but  that  the  money  had  been  mixed  with  the 
solicitor's  own  money,  and  been  invested  with  a  larger  sum, 
purporting  to  be  the  solicitor's  own  money,  upon  such  pro- 
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perty.  In  a  creditor's  suit  for  the  adminiBtration  of  the 
insolyent  estate  of  the  solicitor,  held  that  the  solicitor's 
estate  was  bound  by  his  representation,  and  that  the  client's 
money  was  repayable  out  of  the  proceeds  of  sale  of  the  mort- 
gaged estate. 

Ex  parte  Adams. 

[46  L.  J.  E.,  Ch.  42 ;  L.  E.,  4  Ch.  Dir.  39.] 

An  articled  clerk  must  serve  imder  written  articles  for  the 
whole  five  years ;  partial  service  under  parol  contract  of  ser- 
vice will  not  suflBce. 

Hilliard  v.  Fulford. 

[46  L.  J.  E.,  Ch.  43 ;  L.  E.,  4  Ch.  Div.  389.] 

If  executors  have  properly  accounted,  and  have  made  a 
correct  partial  distribution  of  the  estate,  and  the  remaining 
legatees  then  bring  an  action  for  administration,  the  costs 
will  be  borne  by  the  shares  remaining  undistributed. 

But  if  executors  have  made  a  wrong  partial  distribution, 
and  their  accounts  are  also  incorrect,  the  costs  of  a  subse- 
quent administration  suit  of  legatees  will  be  ordered  to  be 
paid  out  of  the  whole  estate,  so  as  to  charge  the  executors 
with  the  share  of  costs  attributable  to  the  distributed  shares 
of  the  estate. 

Hx  parte  Stephens. 

[In  the  matter  of  the  Trade-Marks  Eegistration  Act,  1875,  46 
L.  J.  E.,  Ch.  46;  L.  E.,  3  Ch.  Div.  659.] 

Bead  with  Orr  Eicing  8f  Co.  v.  The  Registrar  of  Trade- 
Marks  (H.  L.),  48  L.  J.  E.,  Ch.  707.  If  a  label  or  mark  con- 
tains some  distinctive  mark  or  marks  and  some  not  so,  the 
former  may  be  registered ;  and  In  re  Rotherham  8f  Sons*  Trade- 
Mark  (App.),  49  L.  J.  E.,  Ch.  511 ;  L.  E.,  14  Ch.  Div.  585 ; 
holding  that  the  word  *'  Tod"  in  Arabic  could  be  registered ; 
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and  Johnsion  v.  Orr  Hieing^  51  L.  J.,  Ch.  (H.  L.)  797.  An 
imitation  likely  to  deceive  the  ultimate  purchaser  will  be  re- 
strained. See  The  Singer  Manufacturing  Co.  v.  Logg^  52  L.  J. 
(H.  L.),  Ch.  481.  The  result  of  the  decisions  is  that  no 
one  must  use  a  word  adopted  by  another  to  distinguish  his 
goods  in  a  manner  calculated  to  make  purchasers  believe  that 
they  are  getting  the  articles  of  the  original  manufacturer 
adopting  the  word  or  title. 
[See  46  &  47  Vict.  c.  57.] 

Henderson  v.  MazwelL 

[46  L.  J.  E.,  Ch.  59 ;  L.  E.,  5  Ch.  Div.  892.] 

A  periodical  is  a  book  within  the  Copyright  Act  (5  &  6 
Vict.  c.  45).  The  entry  at  Stationers*  Hall  of  the  first  num- 
ber of  a  periodical  under  sect.  19  enables  the  proprietor  to 
maintain  an  action  to  restrain  the  publication,  in  a  separate 
form,  of  a  serial  tale  which  has  appeared  in  subsequent 
numbers  of  the  periodical ;  he  need  not  register  the  tale  in 
a  separate  form  as  a  condition  precedent  to  suing.  There 
will  be  nothing  in  an  objection  that  the  claim  is  to  restrain 
the  publication  of  the  tale — e.g,y  the  "Verger's  Ward,"  eo 
nomine^  instead  of  the  periodical. 

Hawes  v.  Paveley. 

[46  L.  J.  E.,  C.  P.  &c.  (App.)  18 ;  L.  E.,  1  C.  P.  Div.  418.] 

Prohibition  will  not  be  granted  to  restrain  the  Mayor^s 
Court  from  proceeding  where  no  plea  to  the  jurisdiction  is 
allowed  imder  seqt.  12  of  the  Mayor's  Court  Procedure  Act 
(20  &  21  Vict.  c.  clvii.),  ss.  12, 15. 

Wright  V,  Davies. 

[46  L.  J.  E.,  C.  P.  &c.  (App.)  41;  L.  E.,  1  C.  P.  Div.  638.] 

An  agreement  between  two  incumbents  to  exchange  their 
livings  without  payment  or  charge  for  dilapidations  on  either 


DECISIONS  OF  SIR  G.  JESSEL,  M.R.  143 

side  is  not  of  itself  illegal ;  it  is  not  necessarily  simoniaeal, 
and  does  not  oontravene  the  provisions  of  the  Eoolesiastieal 
Dilapidations  Act  (34  &  36  Vict.  o.  43). 

The  policy  of  the  Act  is  to  prescribe  a  satisfactory  method 
of  ascertaining  the  amonnt  due  from  the  outgoing  incum- 
bent, and  the  amount  so  ascertained  is  to  be  handed  over  to 
the  governors  of  Queen  Anne's  Bounty.  Formerly  the  in- 
coming incumbent  had  to  sue,  and  might  pocket  the  money 
and  not  apply  it  in  repairs.  The  effect  of  the  Act  is  to 
make  the  new  incumbent  a  trustee  of  the  sum  recovered. 

Then  it  is  said  that  the  bargain  was  simoniacal  because 
there  was  a  disparity  in  values,  and  hence  money's  worth 
was  to  be  given.  But  there  is  no  allegation  that  this  was 
the  motive  of  the  exchange.  In  order  to  establish  the  fact 
there  must  be  both  allegation  and  proof.  Only  a  valuation 
oould  have  informed  the  parties  of  the  disparity. 


Crossley  r.  The  City  of  Olasgow  Life  Assurance 

Society. 

[46  L.  J.  E.,  Ch.  65 ;  L.  E.,  4  Ch.  Div.  421.] 

Messrs.  8.  were  indebted  to  the  plaintiff  in  a  large  sum. 
One  of  them  promised  to  insure  his  life,  and  either  assign  it 
to  the  plaintiff  or  deposit  it  with  him  as  security.  On 
applying  for  the  policy  they  gave  notice  to  the  agent  of  the 
insurance  company  that  it  was  for  plaintiff's  benefit,  and 
was  ultimately  intended  to  secure  him.  They  asked  the 
agent  to  have  the  policy  made  out  and  assigned  to  the  plain- 
tiff, but  afterwards  changed  their  minds  and  simply  took 
the  policy  without  any  assignment  being  made.  Then  the 
assured  member  wrote  to  plaintiff:  ''  I  send  you,  as  promised, 
polides  on  my  life ;  kindly  instruct  your  solicitor  to  prepace 
the  necessary  assignment  to  yourself."  No  consideration 
was  stated,  and  there  was  no  agreement  to  assign.  No 
assignment  was  ever  executed. 
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I  do  not  think  this  an  eqnitahte  assignment  nnder  the 
PoKcies  of  Assurance  Act,  1867.  It  was  to  be  either  an 
assignment  or  a  deposit,  as  plaintiff  thought  fit,  and  he 
allowed  it  to  remain  as  a  deposit.  The  company  gave  a 
receipt  for  the  notice  to  them,  imder  sect.  6  of  the  above  Act. 
The  acknowledgment,  of  course,  made  no  difference.  The 
solicitor  who  sent  the  notice  stated  that  there  had  been  no 
actual  assignment. 

The  assured  died,  and  no  one  would  take  out  letters  of 
administration  of  his  effects.  The  plaintiff  says  he  can  solely, 
as  depositee  for  value,  give  the  company  a  good  receipt.  I 
think  not ;  but  under  15  &  16  Vict.  c.  88,  s.  44, 1  can,  and 
will,  do  without  the  legal  personal  representative.  The  com- 
pany must  pay  interest  at  4  per  cent. ;  but  I  shall  allow  their 
costs. 


In  re  Pamham's  Trusts. 

[46  L.  J.  E.,  Ch.  80.] 

Where  the  words  in  a  proviso  for  forfeiture  on  bankruptcy 

are  words  of  futurity,  the  forfeiture  does  not  take  place  if  the 

bankruptcy  has  been  annulled  before  the  first  payment  becomes 

due. 

Comments. 

The  M.  E.  said  he  *'  doubted  the  authority"  of  White  v.  Chitty, 
35  L.  J.  E.,  Ch.  343;  L.  E.,  1  Eq.  372 ;  Lloyd  v.  Lloyd,  L.  E., 
2  Eq.  722 ;  and  Trappesy.  Meredith,  39  L.  J.  E.,  Ch.  366;  L.  E., 
9  Eq.  229,  but  **  simply  followed"  them;  but,  in  Samuel  v. 
Samuel  {post),  he  exj^lained  that  he  had  not  intended  to  ex- 
press a  doubt  as  to  the  principle  of  White  v.  Chitty,  &c.,  but 
only  to  say  that  he  thought  that  principle  ought  not  to  be  ex- 
tended to  an  annulment  after  the  death  of  the  tenant  for  life ; 
and  that  he  doubted  whether  the  fact  of  actual  receipt  of  the 
income  should  have  made  any  difference. 

In  Anconav.  Waddell^iS  L.  J.  E.,  Ch.  115;  L.  E.,  lOCh.Div. 
157),  a  gift  over  on  forfeiture,  **  if  the  legatee  should  be  declared 
bankrupt "  (the  legatee  being  life-holder  of  a  residuary  fund), 
was  held  not  to  take  effect  where  the  bankruptcy,  of  which  tes- 
tatrix had  known,  was  annulled  before  anything  had  become 
payable.     There  is  a  leaning  in  favour  of  the  legatee. 
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Lee  V.  Lee. 

[46  L.  J.  E.,  Ch.  81 ;  L.  E.,  4  Ch.  Div.  175.] 

B^al  property  was  settled  on  a  lady  and  her  husband  for  ^ 
life,  with  remainder  to  their  children,  as  they  or  the  survivor 
should  appoint,  and,  in  default,  to  their  children  in  fee.  One 
of  the  children  being  a  daughter,  and  about  to  be  married, 
an  agreement,  dated  March  23,  1869,  was  made,  whereby  the 
father  and  mother  agreed  not  to  deprive  her  of  her  propor- 
tionate share  by  exercising  their  power  to  her  prejudice ;  and 
the  intended  husband  then  agreed  for  himself,  his  heirs,  &c., 
that  he  would  settle  such  share  as  his  intended  wife  might 
take  in  the  said  property,  either  under  appointment  or,  in 
default  thereof,  as  therein  mentioned,  and  on  usual  trusts. 
These  articles  were  signed  by  the  father  and  mother  and  the 
husband  and  wife.  Before  settlement  executed  the  wife  died, 
leaving  two  children.  The  husband's  covenant  was  to  settle 
what  was  not  his ;  it  was  the  wife's,  and  she  concurred.  It 
therefore  binds  the  wife's  representatives. 


Martin  v.  Oale. 

[46  L.  J.  E.,  Ch.  84 ;  L.  E.,  4  Ch.  Div.  428.] 

By  deed,  executed  during  infancy,  the  defendant  cove- 
nanted to  repay  a  sum  of  150/.,  which  he  therein  admitted 
that  he  required  and  obtained  for  expenditure  upon  neces- 
saries; and  he  thereby  charged  a  reversionary  interest  in 
property  with  the  sum. 

Held,  void.  There  was  no  legal  obligation  to  execute 
such  a  deed,  and  it  is  not  binding  upon  him  after  he  attains 
twenty-one. 

The  Court  of  Chancery  may — as,  for  special  reasons,  it  did, 
in  In  re  Hoicarth  (42  L.  J.  E.,  Ch.  316 ;  L.  E.,  8  Ch.  Div. 
415),  acting  as  parens  pat  rice, — charge  the  infant's  property ; 
but  the  infant  cannot  do  it  himself. 

P.  L 
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Layland  r .  Stewart 

[46  L.  J.  E.,  Ch.  103;  L.  R,  4  Ch.  Div.  419.] 
The  assignment  of  copyright  under  6  &  6  Vict.  o.  45,  must 
be  in  writing. 

Chapman  v.  Chapman. 

[46  L.  J.  E.,  Ch.  104 ;  L.  E.,  4  Ch.  Div.  800.] 

T.  C,  a  yeoman,  made  a  will  as  follows: — 

"  I,  T.  C,  wish  to  write  my  last  will  and  testament.  I 
direct  that  my  estate,  called  B.,  be  sold  after  my  decease, 
and  all  my  just  debts  be  paid  by  my  wife,  L.  C,  the  sole 
executrix  of  my  will.  To  her  I  leave  all  my  money,  cattle, 
farming  implements,  &c.,  she  paying  my  brother,  J.  C,  the 
sum  of  ."     The  main  question  was  whether  furniture 

and  live  and  dead  stock  passed  under  the  above  will. 

The  M.  E. :  I  think  that  the  testator  did  not  intend  to 
die  intestate  as  to  any  portion  of  his  property,  and  that  he 
did  intend  to  give  all  he  had  in  the  world  to  his  widow.  I 
decide  that  he  effectually  did  this.  • 

Comment. 

Attempts  wore  made  to  get  the  M.  E.  to  adoi>t  the  ejusdem 
generis  doctrine,  references  being  made  to  Neionian  v.  Newman 
(26  Beav.  220)  and  Barnahy  v.  Tassell,  L.  E.,  11  Eq.  363.  The 
M.  E.  was,  however,  no  friend  of  this  doctrine.  It  will  always 
be  a  difficult  doctrine  in  application,  because  it  is,  if  anything, 
easier  to  say  what  is  not  ejusdem  generis  with  specified  things 
than  wliat  is,  and  a  limitation  of  the  **  &c.  "  would,  at  any  rate, 
involve  a  speculation.  In  fact,  the  limitation  would  prevent  any 
effect  being  given  to  the  **  &c." 

The  River  Wear  Commissioners  r.  Adamson. 

[46  L.  J.  E.,  Q.  B.,  &c.'  83 ;  on  appeal  to  House  of  Lords,  47 
L.  J.  E.,  Q.  B.  193 ;  L.  E.,  2  App.  Cas.  743.] 

A  liability  imposed  by  statute  is  subject,  as  is  one  imposed 
by  the  common  law,  to  a  limitation,  in  case  it  is  rendered 
impossible  of  performance  by  superhuman  causes. 

Comment. 
See  Baily  v.  Crespigny^  ante,  p.  55. 
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Re  The  PhoBnix  Bessemer  Steel  Co.,  Ex  parte  The 
Camforth  Haematite  Co.  (Lim.). 

[46  L.  J.  E.,  Ch.  115 ;  L.  E.,  4  Ch.  Div.  119.] 

When  there  has  been  actual  insolvenoy,  and  a  declaration 
that  the  purchaser  does  not  choose  to  pay,  the  vendor  is  not 
bound  to  deliver  without  the  cash.  The  cases  are  summed 
^up  in  Ex  parte  ChalmerSy  42  L.  J.  R.,  Bank.  2,  37 ;  L.  E., 
8  Ch.  Div.  289.  There  must  be  that  sort  of  insolvency  de- 
clared which  should  satisfy  every  reasonable  man  that  the 
purchaser  does  not  intend  to  pay ;  that  there  is  neither  in- 
tention nor  probability.  The  company  here  merely  said,  in 
effect,  "  We  are  temporarily  embarrassed,  and  may  have  diffi- 
culty in  paying,  but  go  on  with  your  contract,  and  we  will 
find  the  money."  The  vendors  are  not,  therefore,  entitled  to 
refuse  to  deliver  without  cash  payments. 

The  Lords  Justices  were  satisfied  that  the  decision  of  the 
M.  B.  was  right,  and  so  were  the  majority  of  the  Lords. 


Warner  v.  Murdochy  Murdoch  v.  Warner. 

[46  L.  J.  E.,  Ch.  (App.)  121;  L.  R,  4  Ch.  Div.  150.] 

Motions  for  new  trials  of  actions  in  the  Chancery  Division 
must  be  made  to  the  judge  to  whose  Court  the  cause  is 
attached. 

Actions  in  the  Chancery  Division  will  be  tried  in  the 
county  mentioned  in  the  claim,  and,  if  no  place  is  named, 
will  be  placed  in  the  list  for  Middlesex,  in  the  same  way  as 
actions  in  Common  Law  Divisions. 


Trethewy  v.  Helyar. 

[46  L.  J.  E.,  Ch.  125;  L.  E.,  4  Ch.  Div.  53.] 

Testatrix  bequeathed  "  to  the  executors  or  executrix  of  A. 
100/."  A.,  who  died  in  testatrix's  lifetime,  left  an  executor 
and  two  executrixes,  who  all  died  in  testatrix's  lifetime. 

l2 
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Held,  that  the  legacy  was  to  the  l^;al  peraonal  representa- 
tiyes  of  A.,  in  trust  for  the  persons  entitled  to  h^  estate. 

The  reason  for  the  authorities  that  it  is  not  a  gift  to  the 
representatiyes  benefidaUj,  is  that  no  testator  knows  who,  at 
his  death,  may  be  the  l^al  personal  representatiyes  of  a  dead 
man. 

There  is  no  "residue"  of  personalty  until  you  have  paid 
debts,  funeral,  and  testamentary  expenses,  and  costs  of 
administration.  As  between  a  share  of  residue  well  be- 
queathed, and  a  share  of  residue  which  has  lapsed,  the  costs 
must,  therefore,  be  paid  out  of  the  personal  estate  before  the 
residue  is  divided,  and  not  primarily  out  of  the  lapsed  share. 

I  dissent  from  V.-C.  MaUns  in  Oowan  v.  Broughtotiy  L.  R., 
19  Eq.  77 ;  44  L.  J.  R.,  Ch.  275.  As  to  lus  decision  in  Scott 
V.  Cumberland,  L.  E.,  18  Eq.  678 ;  44  L.  J.  R.,  Ch.  226, 1 
say  nothing — it  affected  real  estate. 


Cnnliffe  r.  Brancker. 

[46  L.  J.  E.,  Ch.  (App.)  128;  L.  E.,  3  Ch.  Div.  393.] 
The  rule  of  law  was,  and  strange  to  say  still  is,  that  a 
contingent  remainder  amounting  to  a  freehold  fails,  unless 
there  be  a  preceding  freehold  estate  continuing  to  exist  up 
to  the  happening  of  the  contingency.  Such  remainders  have 
been  protected  against  the  destruction  of  the  preceding  par- 
ticular estate  (8  &  9  Vict.  c.  106,  s.  8),  but  have  been  still 
left  to  die  through  an  inherent  defect  in  the  original  consti- 
tution. Here  the  contingent  remainder  is  unprotected.  The 
frame  of  the  will  shows  an  intended  operation  under  the 
Statute  of  Uses ;  but,  by  a  blunder,  no  sufficient  estate  of 
freehold  to  support  the  contingent  remainder  was  inserted. 
The  Lords  Justices :  "  We  must  fi&im  the  judgment  of  the 
M.  R." 

Comment. 

See  now  40  &  4 1  Yiet.  c.  33,  providing  that  contingent  remain- 
ders created  after  that  Act  arc  to  take  effect  as  springing  or 
shifting  uses,  or  executory  devises.  The  statute  was  passed  in 
consequence  of  the  state  of  the  law  as  pointed  out  in  above  case. 
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In  re  Cooper  v.  Harlech. 

[46  L.  J.  R,  Ch.  183;  L.  E.,  4  Ch.  Div.  803.] 

A  trustee  for  sale  may  properly  sell  the  trust  property, 
with  other  property  held  by  another  owner  or  trustee  for 
sale,  for  an  entire  price,  where  a  sale  in  that  manner  will  be 
more  beneficial  to  the  cestui  que  trusty  provided  the  purchase- 
money  be  properly  apportioned,  and  the  conditions  affecting 
the  other  property  are  not  such  as  to  injure  the  sale  of  the 
trust  property. 

But  the  purchaser  ought  before  completion  to  be  satisfied 
that  there  has  been  a  due  apportionment.  Ordinarily  the 
trustees  who  are  selling  will  be  the  judges  as  to  this  proper 
apportionment. 

As  a  general  rule  the  purchaser  ought  to  see  also  that  there 
is  evidence  that  the  sale  in  one  lot  is  beneficial  to  the  cestui 
que  trust.  If  the  trust  property  consists  of  undivided  shares 
no  such  evidence  is  necessary,  because  the  fact  is  self-evident. 

As  to  Rede  v.  Oakes,  34  L.  J.  E.,  Ch.  145 ;  4  De  Q. 
J.  &  S.  305 ;  32  Beav.  555,  the  ground  of  that  decision  was 
the  probability  of  injury  to  the  value  on  the  ground  of 
the  depreciatory  conditions  there  adopted. 

Before  Alexander  v.  MillSy  40  L.  J.  E.,  Ch.  73 ;  L.  E., 
6  Ch.  Div.  124,  nothing  was  easier  than  to  say  a  title  was 
doubtful.  I  personally  doubt  whether  conditions,  as  a  rule, 
deteriorate  from  selling  value ;  but,  at  any  rate,  think  that 
evidence  should  have  been  given  of  depreciation  from  that 
cause.  The  purchaser's  objection  in  that  case  was  allowed, 
not  because  the  sale  was  not  proper,  but  because  of  the  im- 
propriety of  the  conditions. 

Cavendish  v.  Cavendish^  L.  E.,  19  Ch.  319,  is  a  judgment 
without  reasons.  It  was  not  a  case  of  trustees  of  two  pro- 
perties, subject  to  different  trusts,  selling  them  together.  It 
was,  in  effect,  a  sale  by  the  beneficial  owners  of  two  pro- 
perties with  consent  of  mortgagees.  It  has  nothing  to  do 
with  the  doctrine  in  question.  Morris  v.  Debenham^  L.  E., 
2  Ch.  Div.  540  (Malins,  V.C),  is  clearly  right. 
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As  to  the  qaestion  with  respect  to  saooeesioii  duty,  the  case 
is  within  sect.  2.  When  the  Act  was  passed  Lord  M.  was 
equitable  tenant  for  life,  with  remainder  to  his  eldest  son  in 
fee.  There  were  mortgages  on  their  respective  estates — in 
equity  only  amounting  to  money  charges.  There  was  a 
perfect  succession  imder  sect.  2  in  respect  whereof  duty  was 
paid.  By  subsequent  default  the  power  of  sale  became 
exercisable,  the  mortgages  being  before  the  Act.  If  Lord  M. 
and  Ids  son  had  sold — and  they  did  sell  through  their  mort- 
gagees— that  would  have  been  an  alienation,  under  sect.  16, 
not  creating  a  new  succession.  That  sect,  means  that  if  the 
title  there  referred  to  does  not  confer  a  new  succession  the 
Grown  is  to  wait,  and  if  it  does  confer  a  new  succession  the 
Crown  is  to  get  payment  on  whichever  devolution  comes  first 

[but  not  on  both]. 

Comment. 

See  Tolson  v.  Sheard  L.  E.,  5  Ch.  D.  19 ;  46  L.  J.,  Ch.  App. 
815,  which  is  a  decision  that  trustees  holding  distinct  properties 
on  distinct  trusts  must  not,  ordinarily,  lease  them  together. 


The  President,  &c.,  of  Magdalen  Hospital  r.  Enotts. 

[46  L.  J.  E.,  Ch.  149 ;  as  decided  on  appeal  48  L.  J.  E.,  (H.  L.) 

579 ;  L.  E.,  4  App.  Cas.  324.] 

The  13  Eliz.  c.  10,  s.  3,  avoids  leases  of  charitable  pro- 
perty for  more  than  twenty-one  years  or  three  lives,  and 
provides  that,  even  for  that  period,  the  best  obtainable  rent 
must  be  reserved.  If  a  lease  in  excess  of  this  period,  and  at 
a  peppercorn  rent,  is  granted,  and  the  lessee  enters  and  pays 
no  rent  for  twenty  years,  the  Statute  of  Limitations  bars  any 
action,  for  no  tenancy  is  created,  and  the  statute  runs  from 
the  lessee's  entry.  The  lease  is  not  voidable  only,  but  abso- 
lutely void  ab  initio, 

Evans  r.  Buck,  Buck  r.  Evans. 

[46  L.  J.  E.,  Ch.  157 ;  L.  E.,  4  Ch.  Div.  432.] 
E/clief  in  the  alternative  cannot  be  given  upon  inconsistent 
allegations  in  the  same  pleading. 
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Comment. 

But  a  plaintiff  seeking  altematiye,  inconsistent  relief  against 
difiPerent  defendants  has  a  right  to  have  the  first  alternative  tried 
out  {Child Y.Stenning,  47  L.  J.  E.,  Ch.  371 ;  L.  E.,  5  Ch.  Div.  695). 


Portal  r.  Emmens. 

[46  L.  J.  E.,  C.  P.  (App.)  179 ;  L.  E.,  1  C.  P.  Div.  664.] 

The  meaning  of  the  term  **  shareholder,"  in  sect.  36  of 
the  Companies  Clauses  Consolidation  Act  (8  Yict.  e.  16), 
is  governed  by  sect.  3,  and  thereby  made  to  apply  to  a 
*'  member."  Sects.  85  and  86  of  the  Act  mean  that  no  one 
can  be  qualified  to  be  elected  a  director  unless  he  holds 
thirty  shares ;  and  if,  after  election,  he  ceases  to  hold  thirty 
shares,  he  ceases  to  be  a  director. 


Hinks  V.  The  Safety  Lighting  Company. 

[46  L.  J.  E.,  Ch.  185  ;  L.  E.,  4  Ch.  Div.  607.] 

The  ^  claim  "  at  the  end  of  a  final  specification  must  tell 
the  public  exactly  what  the  invention  is.  When  it  only 
describes  an  invention  not  novel,  a  patentee  cannot  refer 
to  descriptions  and  to  drawings  accompanying  the  specifica- 
tion for  the  purpose  of  showing  that  some  other  than  the 
natural  construction  of  the  ''  claim  "  is  the  true  construction. 

Comment. 
And  see  now  46  &  47  Vict.  c.  57.    Part  U. 


The  Attomey-Oeneral  v.  The  Great  Western 

Railway  Company. 

[46  L.  J.  E.,  Ch.  192;  L.  E.,  4  Ch.  Div.  735  (App.).] 

The  report  of  the  inspector  of  the  Board  of  Trade,  under 
6  &  6  Vict.  c.  55,  s.  6 — that  the  works  of  a  railway  proposed 
to  be  opened  are  incomplete,  giving  reasons — is  final,  and 
will  be  enforced,  even  though  the  Court  may  consider  the 
reasons  insufficient.     ^'  The  order  of  the  M.  B.  is  right." 
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Holme  r.  Guy. 

[46  L.  J.  E.,  Ch.  223 ;  aflanned  on  appeal,  46  L.  J.  E.,  Ch.  648; 

L.  E.,  5  Ch.  Biv.  901.] 

Section  17  of  the  Charitable  Trusts  Act  (16  &  17  Vict, 
c.  135) — requiring  the  sanction  of  Charity  Commissioners 
before  certain  proceedings — was  never  intended  to  apply  to 
common  law  actions  under  the  old  procedure,  and,  there- 
fore, does  not  apply  to  actions  of  a  like  nature,  although 
brought  under  the  new  procedure  and  in  the  Chancery 
Division  of  the  High  Court.  The  action  in  question  was 
one  brought  by  the  governors  of  a  charity  to  restrain  a  dis- 
missed  schoolmaster  from  teaching  at  the  school  and  remain- 
ing in  possession  of  the  schoolhouse. 

This  was  in  eflfect  an  action  of  ejectment,  or  for  recovery 
of  land.  It  would  formerly  have  been  demurrable  from  want 
of  equity,  because  there  is  no  sufficient  allegation  of  threatened 
injury  to  warrant  an  application  for  an  injunction. 

Comment. 

It  is  explained  that  the  Act  was  passed  to  stop  the  cosily  equitt/ 
proceedings  to  which  charitable  properties  were  formerly  sub- 
jected. 

In  re  The  Ebbw  Vale,  &c.,  Company  (Lim,). 

[46  L.  J.  R,  Ch.  241 ;  L.  E.,  4  Ch.  Div.  46.] 
[The  jurisdiction  to  reduce  paid-up  capital  of  a  company, 
held  in  this  case  not  to  exist,  was  supplied,  in  consequence 
of  the  M.  R.*s  suggestions,  by  40  &  41  Vict.  c.  26,  s.  3.] 

Hampton  r.  Holman. 

[46  L.  J.  E.,  Ch.  248;  L.  E.,  5  Ch.  Div.  183.] 
It  is  not  the  province  of  the  Courts  to  make  declarations  of 
future  rights  where  no  present  relief  can  be  given.     In  Fors- 
brook  V.  Forsbrook,  8  De  G.  M.  &  G.  391 ;  26  L.  J.,  Ch.  27, 
an  unintentional  disregard  of  this  rule  took  place. 

A  testator  devised  his  freeholds  and  copyholds  to  trustees 
upon  trust  to  pay  the  income  to  his  immarried  daughter 
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during  her  life,  and,  after  her  decease,  if  she  should  marry 
and  have  children,  to  her  children  during  their  lives,  and  in 
like  manner  to  their  children,  each  family  taking  among  them 
their  father's  or  mother's  share. 

On  petition  by  the  daughter,  who  was  unmarried, 

Held,  that  the  limitation  to  her  unborn  children  was  not 
void  for  remoteness. 

The  question  would  not  be  arguable  but  for  the  dictum  in 
Hayes  V.  HayeSy  4  Buss.  311,  where  Sir  John  Leach  said : 
"  You  cannot  limit  to  an  unborn  person  for  life  unless  the 
remainder  vests  in  interest  at  the  same  time."  That  must 
have  been  a  slip.  It  never  was  the  law  that  the  remainder 
must  so  vest.  A  life  estate  might  always  be  given  to  an 
unborn  person  with  or  without  a  remainder  over.  The  dis- 
positions following  such  life  estate  can  be  separated  from  it. 

The  cyprh  doctrine  is  not  to  be  confined  to  cases  of  wills 
of  an  executory  character.  It  is  a  rule  of  construction, 
under  which  you  sacrifice  the  expressed  intention  to  the 
paramount  or  general  intention,  where  that  expressed  cannot 
be  effectuated.  Are  there  sufficient  words  in  this  will  to 
show  that  the  words  "  child  "  and  "  children  "  mean  "  issue  " 
or  «  heirs  of  the  body  P"  I  think  not ;  but  that  "  child  "  and 
*'  children  "  are  used  in  the  natural  sense,  and  not  as  meaning 
issue  of  every  degree.  The  children  of  the  petitioner,  if  she 
has  any,  will  take  estates  for  life.  I  think  the  e£Fect  of  the 
ultimate  remainder  (applying  the  cyprks  doctrine)  is  to  give 
the  daughter  an  estate  tail  in  remainder. 

Cuddon  r.  Cuddon. 

[46  L.  J.  E.,  Ch.  257 ;  L.  E.,  4  Ch.  Div.  257.] 
A  tenant  for  life  who  dischai^ges  succession  duty  which  is 
in  part  chargeable  on  the  interest  in  remainder,  is  entitled 
to  be  recouped  to  the  proper  extent  out  of  such  interests  and 
has  a  charge  for  the  amount,  although  such  tenant  for  life 
may  be  a  father  so  paying  for  wife  and  children.  He  is  in 
the  position  of  an  ordinary  tenant  for  life  discharging  an 
incumbrance  on  the  capital. 
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Clowes  r.  BSlliard. 

[46  L.  J.  E.,  Ch.  271 :  L.  B.,  4  Ch.  Kt.  418.] 

Those  who  are  parties  to  an  administration  action  must 
have  either  a  vested  or  a  contingent  interest.  Those  who 
maj  or  may  not  be  members  of  a  class  to  be  ascertained  in 
the  future  are  not  proper  parties. 

I  do  not  agree  with  Lord  Cottenham's  reasoning  in  Roberts 
V.  RoberUy  17  L.  J.  E.,  Ch.  174 ;  2  Ph.  534 ;  2  De  G.  & 
S.  29,  for  the  gift  there  was  to  a  chiss  of  which  the  widow 
might  not  be  one ;  nor  with  Lord  Westbury's  in  Davis  v. 
Angela  4  De  G.  F.  &  J.  524,  for  the  son  there  had  a  present 
interest,  and  the  happening  of  the  future  event  on  which  it 
was  to  vest  alone  was  uncertain.  The  decisions  are  right,  how- 
ever, in  each  case,  that  nothing  less  than  an  interest  will  do ;  the 
mere  chance  of  being  a  member  of  a  future  class  will  not  do. 

Application  was  made  to  join  another  plaintiff;  but  the 
M.  E.  held  that  this  could  only  be  done,  under  Order  XVI., 
Eule  2,  where  there  had  been  a  bond  fide  mistake  in  the 
institution  of  the  action. 

[The  '^  mistake  "  must  be  one  as  well  of  law  as  of  fact 
{Duckett  V.  Goter,  L.  E ,  6  Ch.  D.  82, 46  L.  J.  E.,  Ch.  407).] 


Ex  parte  Joyce. 

[46  L.  J.  R.,  Ch.  295 ;  L.  R.,  4  Ch.  Div.  596.] 

Service  by  an  articled  clerk  who  stipulates  for  150/.  a  year 
salary  during  service  is  valid. 

In  re  Eerr's  Trusts. 

[46  L.  J.  R.,  Ch.  287 ;  L.  R.,  4  Ch.  Div.  600.] 

A  testatrix,  in  exercise  of  an  exclusive  power  of  appoint- 
ment amongst  her  children,  in  default  whereof  the  gift  was 
to  all  her  children  equally,  gave  personal  property  to  two 
persons  as  joint  tenants,  one  being  an  object  of  the  power, 
and  one  not.    Both  survived  the  testatrix. 
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Held,  that  the  object  of  the  power  took  a  moiety  of  the 
fond,  and  that  the  other  moiety  went  as  in  default  of  appoint- 
ment. 

Argument, — In  Humphrey  v.  Tayleury  Amb.  136,  it  was 
held  that  if  an  estate  is  limited  to  two  jointly,  the  one  capable 
of  taking,  the  other  not,  he  who  is  capable  shall  take  the 
whole.  It  has  not  been  decided  that  the  same  rule  applies 
to  an  appointed  estate ;  but  it  has  been  held  that  where  a 
fund  is  appointed  to  persons  who  cannot  take,  together  with 
another  who  can,  and  it  is  uncertain  how  much  each  will 
take,  the  latter  will  take  the  whole  {Alexander  v.  Alexander, 
2  Ves.  sen.  640).  It  is  as  if  testatrix  had  struck  out  the 
name  of  the  donee  incapable  of  taking  without  revocation  of 
the  appointment  {Short  v.  Smithy  4  East,  419). 

See  also  In  re  Brown^s  Trusfs,  L.  R.,  1  Eq.  74. 

The  M.  E. :  I  am  not  bound  to  apply  to  personalty  the 
old  feudal  rules  as  to  real  estate.  I  shall  be  guided  by  the 
expressed  intention  of  the  testator.  That  was  that  each 
appointee  should  take  half  the  fimd,  with  the  superadded 
intention  that,  if  one  died  before  the  period  of  severance,  the 
other  should  take  the  whole.  [The  fact  that  one  object  of 
the  power  (an  illegitimate  daughter)  never  could  take  pre- 
vented the  passing  of  the  whole  to  the  object  who  was 
capable  of  taking,  because  no  legal  joint  tenancy  ever  arose.] 


Hartlepool  Collieries  Co.  v.  Oibb. 

[46  L.  J.  R.,  Ch.  311 ;  L.  R.,  5  Ch.  Div.  713.] 

Going,  stopping,  and  returning,  in  a  reasonable  manner, 
is  the  proper  use  of  a  highway  or  a  navigable  river.  Each 
man  has  a  reasonable  right  of  access  to  his  wharf.  The  de- 
fendant, has,  however,  stopped  the  plaintiff's  steamer  from 
in  any  case  getting  to  her  berth.  That  is  wrong.  But  when 
not  impeding  the  right  of  plaintiff  or  any  one  else  to  access, 
the  defendant's  steamer  might  even  lie  athwart  the  plaintiff's 
wharf. 
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Pender  r.  Lushington. 

[46  L.  J.  E.,  Ch.  317 ;  L.  E.,  6  Ch.  Div.  70.] 

Yotes  of  shareholders  in  a  limited  or  other  company  are 
rights  incident  to  property,  and,  as  such,  may  be  exercised 
irrespectively  of  motive ;  nor  can  the  Court  inquire  into 
motives.  A  crucial  test  of  the  law  as  to  this  is  that,  if  a 
landlord  had  two  tenants — one  of  whom  voted  as  he  wished, 
and  the  other  did  not — I  could  not  restrain  the  landlord  from 
distraining  on  the  latter,  although  he  did  not  distrain  the 
former. 

The  right  of  the  individual  shareholder  to  vote  could,  I 
think,  be  enforced,  by  action  against  any  one  preventing  the 
vote  from  being  taken. 


The  Imperial  Bank  v.  The  London  and  St. 
Katharine's  Dock  Co. 

[46  L.  J.  E.,  Ch.  335 ;  L.  E.,  5  Ch.  Div.  195.] 

The  M.  E.  considered  it  proved  that,  by  the  usage  of  the 
London  Dry  Goods  Market,  a  broker  who  buys  for  an  un- 
disclosed principal  is  personally  liable  to  the  seller  for  the 
price. 


lie  The  Caerphilly  Colliery  Co.,  Pearson's  Case. 

[46  L.  J.  E.,  Ch.  (App.)  339 ;  L.  E.,  5  Ch.  Div.  336.] 

Section  165  of  the  Companies  Act  gives  the  Court  power 
to  order  a  present  or  past  director  to  answer  for  any  mis- 
feasance or  breach  of  trust.  A  director  who  has  received, 
as  a  present,  part  of  the  purchase-money  of  property  sold  to 
the  company,  and  is  knowingly  in  the  position  of  agent  or 
trustee  for  the  purchasers  {qua  director),  cannot  retain  that 
present  as  against  the  cestui  que  trust  company. 
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Leigh  r.  Brooks. 

[46  L.  J.  E.,  Ch.  (App.)  344 ;  L.  E.,  5  Ch.  Div.  592.] 
An  action  involving  charges  of  fraud  will  not,  as  a  rule,  be 
referred  under  sect.  57  without  the  consent  of  both  parties. 
But,  in  Hock  v.  Boor,  49  L.  J.  E.,  C.  P.  (App.)  665,  Lords 
Justices  Brett,  Cotton,  and  Thesiger,  adopting  the  effect  of 
the  above  case,  pointed  out  that  the  rule  was  not  an  absolute 
one,  as  sect.  57  did  not  positively  prohibit  compulsory  refer- 
ences of  charges  of  fraud. 

As  to  compulsory  references,  where  charges  of  personal 
fraud  are  alleged,  in  cases  where  there  is  between  the  parties 
{e,  g.  partners)  a  covenant  or  agreement  to  refer,  see  Rmsell 
V.  Ruaaellypost. 


Re  The  Langham  Skating  Bink  Co.  (Lim.) 

[46  L.  J.  E.,  Ch.  (App.)  345 ;  L.  E.,  5  Ch.  Div.  669.] 

Looking  at  the  five  cases  in  which  alone  the  Court  is  to 

make  an  order  for  compulsory  winding-up,  this  is  not  one. 

The  fifth  case  is  where  the  Court  thinks  it  just  and  equitable 

so  to  order.     As  these  companies  are  governed  by  their  own 

domestic  tribimal,  the  body  of  their  own  members,  the  decision 

should,  if  possible,  be  left  to  that  body.     The  order  must  be 

one  of  simple  dismissal,  the  petition  being  demurrable.     We 

have  no  power  to  order  a  meeting  of  the  company  to  consider 

its  own  position. 

Comment. 

But  in  a  proper  case  the  Court  will  adjourn  in  order  to  enable 
resolutions  to  be  passed  expressive  of  the  views  of  the  majority. 
See  Blackpool  v.  Hampson,  L.  E.,  23  Ch.  D.  1. 

Adams  v,  Angell. 

[46  L.  J.  E.,  Ch.  (App.)  352 ;  L.  E.,  5  Ch.  Div.  635.] 

Toulmin  v.  Steere,  3  Mer.  210,  only  amounts  to  this.  Where 

a  man  purchases^f  rom  the  mortgagor  the  equity  of  redemption 

in  an  estate  subject  to  several  mortgages,  and  pays  off  the 

first  of  such  mortgages,  having  notice  of  the  other  incum- 
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brances,  he  is  nci  entitled  to  say  that  the  first  mortgage  is 
not  extinguished,  nnleas  theie  is  some  ejipresfeion  of  an  inten- 
tion to  keep  it  alive;  and  the  second  moitgage  is  let  in.  Bat 
the  rule  is  not  to  be  extended.  The  mere  form  in  which  a 
charge  is  paid  off  has  never  in  equitj  been  held  to  decide  the 
question  whether  it  was  intended  to  keep  it  alive.  The  person 
paving  it  off  may  keep  it  alive  either  (1)  by  asagnment  to  a 
trustee,  or  (2)  by  declaration  of  intention.  If  nothing  is 
done  to  show  an  intention,  then,  where  there  is  notice  of  the 
other  incumbrances,  Totiimm  v.  Sieere  applies.  Here  the  first 
mortgagee  obtained  an  ordinary  foreclosure  decree  against 
the  second  mortgagee  and  the  mortgagor.  Then  the  mort- 
gagor became  bankrupt,  and  the  foreclosing  mortgagee,  pend- 
ing the  action,  and  after  decree,  purchased  the  equity  of  re- 
demption from  his  trustee.  The  deed  conveyed  the  property 
subject  to  the  claim  of  the  second  mortgagee.  That  claim 
was  to  redeem  the  first  mortgagee,  and  that  is  alL  He  must 
pay  him  principal,  interest,  and  costs.  It  was  said  that  the 
value  of  the  property  was  less  than  the  first  mortgage ;  but 
that  was  unimportant. 

COMMEXT. 

Not  only  is  "the  doctrine  of  Toulniin  v.  Steere  not  to  be  ex- 
tcndod  "  (as  L.  J.  JameR  says),  but  the  Lords  Justices  evidently 
difmgreed  with  it,  and  the  House  of  Lords  would  probably  not 
now  uphold  it.  At  any  rate,  a  very  slight  indication  of  intention 
will  Bcn'o  to  keep  the  first  charge  alive.  V.-C.  Hall's  affirmed 
jiHlgmont  sets  out  the  authorities  fully. 


In  re  Bellis's  Trusts. 

[46  L.  J.  E.,  Ch.  353 ;  L.  E.,  5  Ch.  Div.  504.] 
Where  the  effect  of  a  will  is,  under  Grecille  v.  Browne^  7 
IL  L.  C.  689,  and  similar  cases,  to  charge  debts  and  legacies 
on  general  residuary  realty  and  personalty,  trust  estates  will 
not  pass  under  the  general  devise.  In  re  Broicn  8f  Sibky^ 
Contract,  L.  R.,  3  Ch.  Div.  156,  not  followed. 

[See  new  provisions  of  the  Conveyancing  and  Law  of 
Property  Act,  1882.] 
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Earl  of  Egmont  v.  Smith,  Smith  v.  Earl  of  Egmont. 

[46  L.  J.  R,  Ch.  356 ;  L.  E.,  6  Ch.  Div.  469.] 

The  auctioneer  to  whom  a  deposit  has  been  paid  ought 
not,  as  a  general  rule,  to  be  made  a  defendant  in  an  action 
for  specific  performance,  unless  before  action  he  refuses  to 
pay  the  deposit  into  Court ;  but  where  the  deposit  was  large 
(6,850/.),  held,  that  the  largeness  of  amount  justified  his 
being  so  joined. 

A  vendor  of  land  may  be  required  by  the  purchaser  to 
convey  land,  sold  as  a  whole,  in  parcels,  by  separate  convey- 
ances to  be  executed  at  the  same  time,  on  tender  of  the  entire 
purchase-money  and  additional  costs  thereby  incurred;  but 
not,  in  the  absence  of  stipulation,  to  so  convey  at  intervals  of 
time. 

Completion  was  to  have  been  September  29,  1875.  The 
estate  was  let  to  yearly  tenants.  Completion  was  delayed. 
In  September  the  vendors,  so  requested  by  purchaser,  gave 
several  tenants  notice  to  quit  at  Lady  Day,  1876.  After- 
wards, it  appearing  probable  that  the  purchase  would  not  be 
even  then  completed,  they,  after  notice  to  purchaser,  relet  to 
the  old  tenants  from  year  to  year  on  proper  terms,  excluding 
the  Agricultural  Holdings  Act  of  1875.  The  purchaser  had 
sub-sold  to  persons  who  required  vacant  possession  at  Lady 
Day,  1876,  but  the  purchaser  was  not  ready  to  complete  at 
Lady  Day.  Held,  that  the  vendors  were  justified  in  so  re- 
letting, and  were  bound  to  do  so  under  any  circumstances 
short  of  indemnity  from  the  purchaser  against  consequences 
of  allowing  the  land  to  go  out  of  cultivation. 

Comments. 

In  country  sales,  the  vendor's  solicitor  usually  receives  the 
deposit.  To  meet  Ed^ell  v.  Dat/y  H.  L.  E.  8 ;  L.  E.,  1  C.  P.  80  ; 
35  L.  J.,  C.  P.  80,  insert  in  the  conditions  that  the  deposit  is 
to  be  held  by  the  recipients  ''  as  stakeholders  between  the 
vendor  and  purchaser.** 

It  may  be  convenient  here  to  refer  to  the  *'  rule  of  the  three 
A's."  as  explained  by  the  M.  E.  in  Mathias  v.  YettSy  46  L.  T. 
(N.  S.)  497,  and  again  mentioned  by  him  in  the  Alt,- Gen,  v. 
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VtMtry  of  Bermomdsey^  pa$i.  If  an  agent,  an  attomev,  or 
an  arbitrator,  is  party  to  a  frand  from  which  he  gets  no 
personal  benefit,  he  may  be  made  a  party  to  the  action  to  be 
lixed  with  the  costs  if  bnt  only  if  the  principal  defendant  is 
unable  to  pay  them.  This  rule  the  M.  B.  never  much  approTed, 
and  it  will  not  be  extended. 


In  re  Sibley's  Trusts. 

[46  L.  J.  E.,  Ch.  387 ;  L.  E.,  5  Ch.  Diy.  494.] 

A  testator  devised  realty  to  trustees  upon  trust  for  A. 
during  her  life,  and  after  her  decease  to  sell  the  same,  and 
hold  the  proceeds  in  trust  for  all  and  every  the  ehfldren  of 
his  uncle  (who  was  dead  when  the  will  was  made)  or  their 
issue,  in  equal  shares  per  capita.  There  were  only  two  sur- 
viving children  of  the  uncle  at  the  date  of  the  wilL  Held, 
that  the  issue  of  the  children  of  the  unde  who  were  dead  at 
the  date  of  the  will  were  entitled  to  participate,  taking  in 
equal  shares  as  between  themselves  the  parents'  shares.  The 
testator  meant  by  his  description  of  the  first  class  ^*  all  the 
children  my  late  uncle  had." 

When  a  person  claims  by  substitution  he  must  show  that 
the  person  for  whom  he  claims  to  stand  could  himself  have 
taken.  A  bequest  to  J.  J.,  *^  or  his  issue,''  means  that  the 
children  are  only  to  take  if  J.  J.  is  dead  {Saiisburi/  v.  Petty^ 
3  Uare,  86).  If  the  gift  is  "  to  the  children  of  my  nephew," 
or  "  to  my  nephews  and  nieces,"  or  "  to  my  great-nephews 
and  nieces,"  "  or  their  children,"  the  children  who  take  under 
the  "or"  (imless  the  word  is  conjunctively  used)  are  the 
children  of  the  class  to  whom  the  previous  gift  is  made. 
But  upon  the  question  what  that  class  is — whether,  e.  g.  the 
class  includes  people  dead  at  the  date  of  the  will  or  dying  in 
the  testator's  lifetime,  or  any  one  who  would  not  take  at  the 
testator's  death — the  authorities  throw  no  light.  It  depends 
on  the  terms  of  the  will.  This  will  show  an  intention  to 
include  the  issue  of  deceased  children,  who  take  their  parents' 
share. 
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Comment. 

Read  witli  this  case  also  In  re  Smith's  Tni^s,  L.  R.,  5  Ch.  D. 
497,  n. ;  and/w  re  Webster,-  Widgen  v.  Mello,  L.  R.,  23  Ch.  D.  737  ; 
52  L.  J.,  Ch.  767,  where  the  rule  in  Christopherson  v.  Naylor^ 
1  Mer.  320,  recognized  in  West  v.  Orr,  L.  R.,  8  Ch.  D.  60  ;  47 
L.  J.,  Ch.  294,  was  held  to  apply  to  a  gift  of  personalty  **to  all 
the  children  of  A.,  or  in  event  of  decease,  to  their  descendants," 
and  a  child  of  a  child  of  A.,  who  was  dead  at  the  date  of  the 
will,  was  excluded. 


In  re  The  Pen-y-Van  Colliery  Co. 

[46  L.  J.  R.,  Ch.  390 ;  L.  R.,  6  Cli.  Div.  477.] 

An  order  to  continue  the  voluntary  winding-up  of  a  com- 
pany under  the  supervision  of  the  Court,  under  sect.  147, 
cannot  be  made  by  any  one  except  the  company,  a  creditor, 
or  a  contributory. 

A  person  claiming  unliquidated  damages  for  alleged  fraudu- 
lent misrepresentation  is  not  such  a  creditor. 


In  re  The  Lowestoft,  Yaxmouthy  and  Southwold 

Tramways  Co. 

[46  L.  J.  R.,  ai.  393 ;  L.  R.,  6  Ch.  Div.  484.] 

A  company  empowered,  by  provisional  Board  of  Trade 
order,  to  construct  a  tramway,  failed  to  make  it  within  time 
limited,  and  was  ordered  to  bo  wound  up  by  the  Court.  The 
Board  of  Trade  rules  provide  that,  in  such  case,  the  deposit 
shall  either  be  forfeited,  or,  in  the  discretion  of  the  Court, 
paid  to  the  liquidator,  or  be  otherwise  applied  as  part  of  the 
assets  of  the  company  for  the  benefit  of  creditors. 

The  only  creditors  to  be  considered  in  such  case  are  meri- 
torious creditors,  and  not  shareholders,  and  the  promoters 
are  not,  by  any  device,  to  get  any  benefit  from  the  deposit. 
The  application  is  to  pay  the  deposit  to  the  petitioners,  partly 
to  pay  costs  of  petition,  and  partly  to  pay  promoters  what 
they  advanced.     I  dismiss  it. 

p.  M 
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In  re  Taylor. 

[46  L.  J.  R,  Ch.  399  ;  L.  R,  4  Ch.  Div.  157.] 

In  questions  as  to  the  custody  of  infant  children,  there  are 
for  consideration  (1)  the  paternal  right,  ('2)  the  marital  duty 
as  a  condition  of  recognising  the  paternal  right,  (3)  the  in- 
terest of  the  children.  The  two  latter  reasons  induced  the 
legislature  to  interfere,  as  by  the  recent  statute,  36  &  37  Vict, 
c.  12,  &c.     See  Re  UalUday'H  Estate,  17  Jur.  56. 


Kerr  t?.  The  Corporation  of  Preston. 

[46  L.  J.  E.,  Ch.  409  ;  L.  E.,  6  Oh.  Div.  463.] 

An  urban  authority  threatened  proceedings  for  the  bring- 
ing forward  of  a  house,  part  of  a  street,  beyond  the  frontage 
line.  The  owner  alleged  that  the  board  had  acquiesced  in 
such  bringing  forward,  and  sought  an  injunction  against  the 
proceedings. 

Held,  that  the  Court  had  no  jurisdiction  to  restrain  same. 
The  doctrine  of  acquiescence  cannot  be  applied  to  public 
functionaries.  The  only  power  of  the  board  is  to  license  the 
intended  act  in  writing.  Acquiescence  implies  the  right  to 
allow  that  which  a  person  sees  done. 

Lord  Auckland  v.  T/te  Westminster  Local  Board,  41  L.  J. 
E.,  Ch.  723 ;  L.  E.,  7  Ch.  597,  can  only  be  binding  as  it 
stands,  viz.  as  a  case  where  the  Westminster  board  had 
threatened  to  pull  down  what  they  had  no  right  to  pull 
down — a  wrongful  act  which  the  Court  might  restrain.  I  read 
the  facts  there  differently,  as  I  think  the  board  only  threatened 
to  apply  to  a  magistrate  for  leave  to  pull  down,  and  I  should 
have  said  that  the  injunction  ought  not  to  have  gone,  because 
the  magistrate  could  decide  the  question. 

This  is  a  purely  criminal  proceeding ;  the  information  can 
be  laid  by  any  one,  and  half  the  penalty  goes  to  the  in- 
former. 
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In  re  Beeve's  Trusts. 

[46  L.  J.  R,  Ch.  412 ;  L.  R,  4  Ch.  Div.  841.] 

A  legacy  to  one  of  the  executors  of  a  will  at  the  death  of 
the  tenant  for  life  of  the  residuary  estate,  is  payable  whether 
the  executor  has  ever  proved  or  acted  or  not.  The  fact  that 
payment  is  so  deferred  rebuts  the  presumption  that  it  was 
given  to  him  in  his  representative  character. 

Costs  of  ascertaining  classes  amongst  whom  residuary  estate 
is  divisible  are  costs  of  administration,  and,  as  such,  payable 
out  of  the  residuary  estate,  and  not  out  of  the  shares  of  the 
classes  in  question. 

The  rule  is  that  the  costs  of  ascertaining  the  construc- 
tion of  a  gift  of  a  share  of  a  residue  are  costs  of  administra- 
tion ;  although  the  question  of  construction  may  relate  to 
that  one  share  only.  See  BouUon  v.  Beardy  3  De  G.  M.  & 
G.  608. 


The  Merchant  Banking  Co.  of  London  i\  The 
Fhcenix  Bessemer  Steel  Co. 

[46  L.  J.  E.,  Ch.  418  ;  L.  R.,  5  Ch.  Div.  205.] 

A  custom  in  the  iron  trade  that  warrants  expressed  to  be 
for  "  steel  rails — iron  deliverable  (f .  o.  b.)  to  Messrs.  S.  &  Co. 
of  London,  or  to  their  assigns,  by  indorsement  hereon,"  are 
negotiable  securities,  giving  holders  thereof  priority  over  a 
lien  of  unpaid  vendors,  held  to  be  established. 


Ex  parte  Shell,  re  Lonergan. 

[46  L.  J.  R.,  Bank.  (App.)  62;  L.  R.,  4  Ch.  Div.  789.] 

A  person  who  lends  money  to  a  trader  at  a  rate  of  interest 
varying  with  profits,  and  who  also  takes  a  mortgage  of  his 
debtor's  house  of  business  and  goodwill,  is  not  deprived  of 
any  of  his  ordinary  mortgagee  rights  because  of  the  provisions 
of  the  28  &  29  Vict.  c.  86,  ss.  1,  5.    Sect.  6  only  provides 

m2 
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that  in  case  of  bankruptcy  the  lender  mentioned  in  sect.  1 
shall  not,  in  competition  with  other  creditors,  recover  any 
portion  of  his  principal,  or  the  profits  or  interest  payable  in 
respect  of  the  loan.  The  mortgage  is  not  affected  or  con- 
fiscated by  this  provision.  The  mortgagee  does  not  seek  to 
recover  anything  in  the  shape  of  money  out  of  the  assets. 
He  says :  "  I  have,  or  can  obtain,  legal  possession  of  the  house, 
subject  to  the  trustee's  right  to  redeem  me."  The  right  of  a 
mortgagee  to  keep  the  estate  does  not  depend  on  his  right  to 
recover  the  debt  in  the  action — such  rights  are  wholly  in- 
dependent of  one  another.  Thus  a  mortgagee  of  a  rever- 
sionary estate  who  had  not  received  anything  for  twenty 
years,  the  tenant  for  life  living  beyond  that  time,  might  still 
keep  the  estate  as  security,  and  a  mortgagee  might  take  a 
debtor's  body,  and  thus  extinguish  the  debt  at  law ;  but  the 
mortgagor  could  not  get  back  the  estate  without  paying  the 
money. 
Ex  parte  Mc Arthur,  40  L.  J.  E.,  Bank.  86,  not  followed. 


The  New  Sombrero  Phosphate  Company  r . 

Erlanger. 

[46  L.  J.  R.,  Ch.  425  (App.) :  affirmed  in  House  of  Lords,  48 
L.  J.  R.  (H.  L.)  73;  L.  R.,  3  App.  Gas.  1,218.] 

The  action  is  by  a  limited  company  against  its  promoters, 
who  were  also  vendors  to  the  company  of  a  mine  in  the  West 
Indies,  to  set  aside  the  contract,  upon  the  ground  that  it  was 
not  fairly  entered  into,  and  therefore  is  not  binding  on  the 
company.  The  answer  is  a  denial  of  unfairness,  allegation 
of  laches  or  acquiescence,  and  that  it  is  not  a  transaction 
which  can  be  set  aside  by  the  company,  but  that  only 
damages  could  be  recovered  by  those  individuals  who  were 
induced  by  the  misrepresentation  to  take  shares. 

The  prospectus  omits  material  things.  It  was  issued  by 
the  promoters,  and  actually  prepared  by  them.  It  was 
brought  ready  printed  to  the  meeting,  and  nominally  adopted 
by  the  directors.     The  prospectus  does  not  state  who  the 


DECISIONS  OF  SIR  G.  JES«EL,  M.U.  165 

vendors  were — and  thejr  were,  in  fact,  the  promoters — nor 
does  it  state  thQ  price  which  they  gave.  Promoters  of  a 
company  stand  in  a  fiduciary  relation  to  that  company, 
which  is  their  creature.  In  this  case,  emphatically  so ;  for, 
up  to  the  issue  of  this  prospectus,  there  was  no  bond  fide 
shareholder  except  the  promoters.  It  untruly  states  that  the 
directors  had  entered  into  a  provisional  contract  for  purchase, 
because  the  promoters  only  had  so  contracted. 

There  was  no  contract  binding  on  the  company  at  all,  this 
concealment  having  existed;  but  the  company  is  the  body 
with  whom,  by  its  agents,  the  contract  purports  to  have  been 
made,  and,  therefore,  they  rightly  apply  to  set  it  aside.  You 
may  have  as  defendants  twelve  parties  to  a  fraud,  and  one 
judgment  against  all.  Irrespectively  of  whether,  inter  se^ 
there  can  be  contribution,  the  plaintiff  may  enforce  judg- 
ment against  any  one.  This  is  to  deter  men  from  frauds. 
The  case  as  to  alleged  laches  fails. 


Xewcomen  v.  Coulson. 

[46  L.  J.  E.,  Ch.  459  (App.) ;  L.  E.,  5  Ch.  Div.  133.] 

A  grant  of  a  right  of  way  to  the  owners  for  the  time  being 
of  land  may  be  exercised  by  persons  for  the  time  being 
owning  severed  portions  of  such  land.  Where  the  grant  is 
in  respect  of  the  lands,  and  not  of  the  person,  it  is  severed 
when  the  lands  are  severed — i.e,  it  goes  with  every  part  of 
the  severed  land.  Although  the  land  may  have  been,  at  the 
time  of  grant,  an  agricultural  field,  yet  a  grant  in  general 
terms  is  not  to  be  restricted  to  agricultural  purposes ;  it  is  a 
general  right  of  way  to  any  houses  which  may  be  built  or 
which  are  being  built  on  it,  &c.  The  grantee  of  a  right  of 
way  has  a  right  to  enter  on  the  land  of  the  grantor  over 
which  the  way  extends  to  make  the  grant  effective — i'.  e,  to 
enable  him  to  exercise  the  right  granted.  That  includes  not 
only  repair,  but  the  right  of  making  the  road  or  way. 
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Pooley  r.  Driver. 

[46  L,  J.  E.,  Ch.  466 ;  L.  R,  5  Ch.  Div.  458.] 

If  a  partnership  is  established  as  a  fact,  the  liability  to 
creditors  is  a  mere  incident  of  such  fact.  Partnership  is  a 
contract,  involving  mutual  consent,  for  carrying  on  a  busi* 
ness  bringing  profit,  and  in  some  shape  dividing  that  profit. 
It  is,  at  least,  that.  Whether  it  is  more,  has  been  a  question. 
Where  you  find  an  indefinite  sharing  in  profits,  there  is  a 
primd  facie  partnership.  If,  under  the  guise  of  an  arrange- 
ment as  creditor  and  debtor,  parties  are  really,  in  sub- 
stance and  not  in  form  only,  trading  as  principals,  and 
putting  forward  as  ostensible  traders  others  who  are  really 
their  agents,  they  cannot  escape  liability  as  partners  {Molhco 
V.  Court  of  Wards,  L.  R,  4  P.  C.  419).  Cox  v.  JBTicA- 
pian,  30  L.  J.  R.,  C.  P.  125 ;  8  H.  L.  Cas.  268,  where  it 
refers  to  ''  agency  "  means  the  agency  of  one  person  acting 
on  behalf  of  the  firm.  If  you  cannot  grasp  the  notion 
of  a  separate  entity  for  the  firm,  then  consider  that  the 
"  agent  "  acts  partly  for  himself  and  partly  for  others,  and, 
to  the  extent  that  he  acts  for  the  others,  he  is  an  agent. 
Every  partnership  involves  the  doctrine  of  agency. 

Bovill's  Act  (28  &  29  Vict.  c.  86)  appears  to  have  been 
founded  on  a  mistaken  impression  as  to  what  the  law  was. 
Sect.  1  of  the  Act  was  not  needed,  because  it  was  established 
before  Lord  Eldon's  time.  It  was,  on  the  other  hand, 
equally  well  settled  that  the  receipt  of  a  share  of  the  profits 
does  primd  facie  constitute  partnership.  The  two  are  lumped 
together  by  the  Act,  and,  therefore,  its  declaration  of  what 
the  law  was  before  it,  is  not  of  importance  one  way  or  the 
other.  The  Act  means  that,  to  escape,  the  advance  must  be  a 
real  loan.  Is  the  position,  in  substance,  that  of  creditor  and 
debtor  or  partner  ?    That  is  the  question  for  consideration. 
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In  re  Foster  and  Lister. 

[46  L.  J.  R.,  Ch.  480 ;  L.  E.,  6  Ci\.  Div.  87.] 

The  question  is  whether  this  deed  is  a  settlement  for  value 
or  is  voluntary,  under  27  Eliz.  c.  4,  and  so  invalid  against  a 
purchaser  or  mortgagee. 

It  was  a  settlement  of  real  estate,  made  after  marriage,  by 
husband  and  wife,  and  duly  acknowledged  by  the  wife, 
whereby  the  freehold  and  copyhold  property  of  the  wife  was 
conveyed  to  the  trustees  and  their  heirs  to  the  use  of  the 
wife  for  life,  with  remainder  to  such  persons  as  she  should 
by  will,  notwithstanding  coverture,  appoint,  and,  in  default 
of  appointment,  to  her  children  (of  whom  she  had  several)  in 
equal  shares  as  tenants  in  common  in  fee.  Afterwards  the 
husband  and  wife  (by  acknowledged  deed)  mortgaged  the 
property  without  notice  of  settlement.  Held,  that  the  settle- 
ment was  not  voluntary,  but  was  for  value. 

It  is  not  voluntary  if  there  is  anything  in  the  shape  of  con- 
sideration which  can  be  called  value.  There  were  children 
of  the  marriage  when  the  settlement  was  executed ;  conse- 
quently the  husband  was  entitled  not  only  to  the  estate 
during  the  coverture,  but  also  to  curtesy  if  he  survived.  The 
wife  could  not  convey,  lease,  or  sell,  without  her  husband's 
concurrence.  This  was  so  before  the  settlement.  After  it  the 
husband  loses  his  curtesy.  In  a  sense  he  retains  his  estate 
during  coverture,  for,  strangely,  the  limitation  is  not  to  the 
wife  for  life  for  her  separate  use ;  but  he  gives  up  his  curtesy 
and  the  power  of  preventing  the  wife  from  alienating  the 
estate.  On  the  other  hand,  the  wife  is  reduced  from  an 
ownership  in  fee  to  a  life  estate,  with  testamentary  power  of 
appointment.  She  gains  a  power  of  alienation  in  the  sense 
that  she  can  lease  at  rack  rent  and  concur  in  a  sale  without 
her  husband,  the  power  of  sale,  which  was  in  the  husband, 
being  transferred  to  the  trustees.  There  was,  therefore, 
value  given  as  between  the  husband  and  wife ;  it  is  a  bargain 
between  them,  altering  their  relative  positions,  rights,  and 
interests.  What  one  gave  up  the  other  acquired,  subject  to 
the  power  of  appointment  in  favour  of  the  children. 
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In  Goodright  v.  Moses,  2  W.  Bl.  1019,  the  point  that  the 
husband  gave  up  his  life  estate,  and  parted  with  his  control 
over  alienation,  thereby  giving  value,  was  not  argued.  The 
wife  also  in  that  case  clecffly  gave  value.  I  entirely  differ 
from  the  judgment. 

Carrie  v.  Nind,  5  L.  J.  E.,  Ch.  71 ;  1  Myl.  &  Cr.  17, 1  do 
not  understand  or  follow,  although  it  is  Lord  Cottenham's 
decision ;  but  the  case  did  not  call  for  decision  on  this  point. 
There  neither  the  husband  nor  wife  gave  value,  although  the 
husband  got  an  enlarged  estate  on  survivorship. 

Butterfeld  v.  Heath,  22  L.  J.  E.,  Ch.  270 ;  15  Beav.  408, 
I  disapprove.  The  value  given  in  that  case  by  the  variation 
of  interests  was  like  that  in  the  present  case ;  and  in  Hetcison 
V.  Negus,  16  Beav.  594 ;  22  L.  J.  E.,  Ch.  655,  the  same 
judge  decided  as  I  now  decide.  The  two  decisions  cannot 
be  reconciled. 

Comment. 

» 

Teasdale  v.  Braithwaite,  46  L.  J.  E.,  Oh.  725  (App.) ;  L.  E., 
5  Ch.  Div.  630,  supports  and  confirms  the  above  judgment. 

In  Speller  v.  Sedgwick  (not  yet  reported),  L.  J.,  July  21,  1883 
(Notes  of  Cases,  p.  98),  V.-C.  Bacon  held  that  the  above  cases 
had  no  application  to  a  voluntary  post-nuptial  settlement  of  real 
and  leasehold  estates  to  which  the  wife  was  entitled  absolutely 
for  her  separate  use.  The  settlement  was  in  favour  of  the  wife 
and  husband  for  their  lives,  and  then  for  the  issue  of  the 
marriage.  It  was  held  void,  under  27  Eliz.  c.  4,  as  against  a 
subsequent  mortgagee.  It  is  to  be  observed,  however,  that 
a  husband  is  entitled  to  curtesy  out  of  his  wife's  separate  use, 
and,  as  her  administrator,  he  takes  her  undisposed  of  separate- 
use  personalty.  Was  not  this  settlement  a  variation  oi  these 
rights?  As  regards  cases  affected  by  the  Married  Women's 
Property  Act,  1882,  it  should  be  remembered  that  this  does  not 
touch  the  relative  rights  of  the  surviving  husband  or  wife  on 
intestate  successions.  The  force  of  the  reasoning  as  to  the  alte- 
ration effected  by  such  a  settlement  on  relative  rights  will  be 
apparent  on  consideration  of  the  effect  of  bankruptcy  thereon. 
On  bankruptcy  the  trustee  would  ordinarily  take  the  husband's 
estate  by  the  curtesy  and  his  rights  in  the  wife's  i)ersonalty. 
The  trustee's  rights  woidd  be  materially  affected  by  any  varia- 
tion of  these  estates  and  interests,  but  if  the  transaction  stands 
the  test  of  the  Bankruptcy  Law  (as  to  which  see  now  46  &  47 
Vict.  c.  52,  s.  47)  it  could  not  be  said  to  be  **  voluntary"  under 
the  statute  of  Elizabeth. 
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Ex  parte  Jarman. 

[46  L.  J:  R,  Ch.  485 ;  L.  R,  4  Ch.  Div.  835.] 

Where,  since  the  delivery  of  a  solicitor's  bill,  the  solicitor 
has  done  more  work  for  the  client  to  the  latter's  knowledge, 
and  the  client  has  obtained  an  order  to  tax  the  first  bill,  and 
for  delivery  of  all  papers,  that  order  will  be  discharged  quoad 
the  delivery  of  papers,  and  the  order  will  be  simply  to  tax. 

Re  Teague,  11  Beav.  318,  overruled. 

The  solicitor  has  a  lien  on  all  the  papers  until  he  is  paid  all 
his  costs. 

Comment. 

In  order  that  a  solicitor  may,  in  general,  withdraw  one  bill 
and  deliver  an  amended  bill,  he  must  prove  (1)  mistake,  (2)  acci- 
dent, or  (3)  insertion  of  items  from  misrepresoutation.  He 
HolroydCf  45  J.  P.  437,  where  the  M.  R.  corrected  the  marginal 
note  to  Re  Chambers,  34  Beav.  177. 


Griffith  V,  Paget. 

[46  L.  J.  R,  Ch.  493 ;  L.  R,  5  Ch.  Div.  894.] 

If  a  limited  company  consists  of  two  or  more  classes  of 
members  having  diverse  rights  inter  se,  and  resolutions  to 
wind  up  the  company  voluntarily  are  passed,  and  for  transfer 
of  assets  to  another  company  in  consideration  of  shares  therein, 
all  that  the  old  company  can  do  under  sect.  161  of  the  Com- 
panies Acts,  1862,  is  to  decide  on  the  consideration  which 
shall  be  accepted  for  the  transfer.  It  cannot  decide  as  to  the 
mode  of  distributing  that  consideration  between  the  classes  of 
members.  Such  distribution  ought,  however,  to  be  according 
to  the  rights  and  interests  of  such  members,  pursuant  to 
sect.  133.  If  there  is  any  difficulty  in  ascertaining  these, 
resort  must  be  had  to  the  Court. 
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Leach  v.  Jay. 

[46  L.  J.  E.,  Ch.  499 ;  affirmed,  47  L.  J.,  Ch.  876 ;  L.  E., 

9  Ch.  Div.  42.] 

By  will  made  in  1870,  A.  E.  devised  to  the  plaintiff  "  all 
real  estate,  if  any,  of  which  I  may  die  seised."  On  her  father's 
death,  in  1864,  certain  freehold  houses  had  vested  in  her  as 
heiress-at-law  of  her  father ;  but  she  never  had  actual  posses- 
sion, which  had  been  wrongfully  taken,  on  the  father's  death, 
by  her  mother,  who  remained  in  possession  until  her  death, 
and  purported  to  devise  the  houses  to  defendants,  who  had 
entered  and  held  ever  since. 

The  plaintiff  brought  this  action  to  recover  possession. 
The  defendants  demurred.  Held,  that  the  demurrer  must 
be  allowed. 

I  must  ascertain  the  meaning  of  the  expression  used  by  the 
testatrix.  Technical  words  must  have  their  legal  effect  unless 
a  contrary  intention  can  be  gathered  from  the  context.  The 
word  "  seised"  is  a  purely  technical  word.  A.  E.  was  not 
seised  at  law  or  in  fact.  See  Watk.  on  Descents,  4th  ed., 
p.  40. 

Comment. 

All  agreement  on  marriage  to  settle  "  all  land  of  which  the 
husband  should  bo  seised  ^^  was  in  Prehhle  v.  Bog  hurst,  1  Swanst. 
580,  held  to  include  copyholds. 


Ex  parte  Fereday. 

[46  L.  J.  E.,  Ch.  504.] 

Where  the  office  of  a  solicitor,  to  whom  a  clerk  is  articled, 
is  for  a  period  practically  suspended  during  illness,  and  the 
solicitor  does  not,  during  the  time,  take  out  his  certificate,  the 
clerk  must  serve  a  corresponding  further  time.  It  is  not 
enough  that  he  attended  at  the  office  all  the  time  and  studied 
books. 
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Twycross  v.  Dreyfus. 

[46  L.  J.  R,  Ch.  510 ;  L.  E.,  5  Ch.  Div.  605.] 

The  tribunals  of  this  country  cannot  exercise  any  jurisdic- 
tion over  foreign  Governments  as  such ;  nor  is  there  any  inter- 
national tribunal  to  do  so.  Foreign  bonds,  therefore,  amount 
to  no  more  than  debts  of  honour.  They  are  not  enforceable 
by  the  ordinary  tribimals  of  the  foreign  country,  nor  even  by 
the  country  of  issue,  without  the  consent  of  the  Government 
of  that  country.  Nor  can  such  bonds  be  enforced  here  against 
English  agents  of  the  foreign  Government  having  funds 
belonging  to  it  in  their  hands,  even  though  such  Govern- 
ment, after  notice  of  the  action,  make  no  claim  to  the  funds. 
It  would  be  an  indirect  assumption  of  jurisdiction  over  the 
foreign  country. 


Re  Biirroughes  and  Lynn's  Contract. 

[(As  varied  on  appeal),  46  L.  J.  E.,  Ch.  (App.)  528;  L.  R., 

5  Ch.  Div.  601).] 

Upon  a  summons  under  section  9  of  the  Vendors  and 
Purchasers  Act,  1874,  the  Court  has  all  the  same  powers  as 
under  a  reference  to  chambers  as  to  the  title  in  a  suit  for 
specific  performance,  including  evidence  by  affidavit  and 
cross-examination  thereon.  It  is  thus  open  to  the  purchaser 
to  show  that  the  vendor  has  no  title. 

Comment. 

The  cases  of  Be  Coward  and  Adams,  ante,  and  He  Turner  and 
Skelton^  post,  are  instances  of  applications  under  this  section,  and 
of  its  great  utility.  Compare  the  procedure  with  that  adopted 
in  Jolliffe  v.  Baker,  post,  and  its  advantages  are  apparent.  The 
only  regret  is  that  the  section  does  not  apply  **  where  the  exis- 
tence or  validity  of  the  contract "  is  in  question.  The  groat  need 
of  the  public  and  the  profession  is  to  have  short  and  inexpensive 
methods  of  enforcing  rights.   The  M.  R.  always  encouraged  such. 
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In  re  The  Percy  and  Kelly,  ftc..  Mining  Co., 

Hamley's  Case. 

[46  L.  J.  E.,  Ch.  543 ;  L.  £.,  5  Ch.  Div.  705  (afi&rmed,  sub  nomine 
Jenner's  Case,  47  L.  J.  B.,  Ch.  201 ;  L.  R,  7  Ch.  Div.  132).] 

H.  is  not  a  registered  shareholder,  and  therefore  can  only 
be  so  under  contract  {Karuihh  Case,  L.  E.,  20  Eq.  506; 
44  L.  J.  E.,  Ch.  622).  The  election  as  a  director  does  not 
primd  facie  imply  a  contract  with  the  company  to  take  the 
shares,  but  a  contract  with  the  company  to  obtain  the  shares 
either  from  the  company  or  some  one  else.  If  the  company  is 
so  placed  that  the  elected  director  cannot  obtain  the  shares 
from  any  one  else,  the  contract  means  that  he  will  obtain 
them  from  the  company ;  and  in  that  case  and  in  that  sense 
there  is  a  contract  to  take  the  shares  from  the  company.  If 
the  possession  of  the  shares  and  being  a  registered  shareholder 
is  a  condition  precedent  to  election,  and  shares  are  not  held 
at  the  time,  the  election  is  void.  The  man  never  is  a  director. 
He  may  incur  liabilities  for  having  acted,  but  he  is  not  a 
director.  No  subsequent  qualification  will  validate  the  elec- 
tion. This  man,  without  qualification,  was  elected.  He 
says :  "  I  have  incurred  liabilities,  but  I  have  no  rights ; 
why  should  you  presume  a  contract  [to  take  shares]  against 
me?"  The  only  contract  you  can  presume,  if  any,  is  a 
contract  to  have  obtained  the  shares  six  months  before  he 
became  a  director,  which  is  impossible. 


In  re  Johnson's  Patent. 

[46  L.  J.  E.,  Ch.  555 ;  L.  E.,  5  Ch.  Div.  503.] 

By  error  of  the  copyist,  a  line  of  the  draft  specification 
was  omitted  from  the  engrossment  filed  at  the  Great  Seal 
Patent  Office.  Held,  that  the  M.  E.,  as  Keeper  of  the 
Eecords,  had  jurisdiction  to  set  the  mistake  right.  (And  see 
46  &  47  Vict,  c.  57.) 
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Leathes  v.  Leathes. 

[46  L.  J.  E.,  Ch.  562 ;  L.  E.,  5  Ch.  Div.  221.] 

A  legal  tenant  for  life  in  possession  of  freeholds  is  entitled 
as  of  right  to  the  custody  of  the  title-deeds,  except  where  he 
has  been  guilty  of  misconduct  endangering  the  safe  custody 
of  the  deeds,  or  where  the  rights  of  others  intervene,  and  it 
becomes  necessary  for  the  Court  to  take  charge  of  the  deeds 
in  order  to  administer  the  property. 

The  fact  that  the  tenant  for  life  has  resided  many  years  in 
Australia  makes  no  difference.  The  suggestion  that  there  is 
an  adverse  claimant,  and  that  the  tenant  for  life  might  show 
the  deeds  to  him,  is  based  on  groundless  suspicion.  Even  if 
it  is  proved  that  the  tenant  for  life  has  cut  timber  impro- 
perly, that  is  no  reason  for  depriving  him  of  the  custody  of 
the  deeds. 

Cave  V,  Mackenzie. 

[46^  L.  J.  E.,  Ch.  564.] 
The  moment  a  vendor  signs  a  valid  contract,  the  estate 
passes  in  equity  to  the  real  purchaser ;  and  the  Statute  of 
Frauds  enables  you  to  show,  by  parol  evidence,  that  the 
real  purchaser  was  not  the  man  named  in  the  contract  as 
purchaser,  but  that  he  was  only  an  agent  on  behalf  of  the 
latter.  That  being  proved,  the  equitable  estate  is  in  the 
real  purchaser.  That  right,  and  its  incident  right  to  sue 
the  vendor  for  a  conveyance,  is  not  taken  away  by  sect.  7  of 
the  Statute  of  Frauds.  It  is  not  a  "  trust  or  confidence  " 
of  land,  because  he  has  not  got  the  land  at  all  [in  any  cha- 
racter].    He  is  a  mere  conduit  pipe. 

Wilberforce  v.  Hearfield. 

[46  L.  J.  E.,  Ch.  584 ;  L.  E,  5  Ch.  Div.  709.] 
A  sealed  copy  of  a  tithe  commutation  map  is  not  receivable 
in  evidence  on  a  question  of  ownership  of  land.     Sect.  64  of 
the  Tithe  Commutation  Act  (6  &  7  Will.  4,  o.  71)  has  no 
such  operation. 
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Flower  v.  The  Low  Leyton  Local  Board. 

[46  L.  J.  E.,  Cli.  (App.)  621  ;  L.  E.,  5  Ch.  Div.  347.] 

Section  264  of  the  PubUo  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  requires  a  month's  notice  of  intended  action  against  a 
local  authority  "  for  anything  done,  or  intended  to  be  done, 
or  omitted  to  be  done,  imder  the  provisions  of  this  Act." 

This  does  not  apply  to  an  application  for  an  injunction 
against  a  serious  and  irreparable  injury.  The  object  of  the 
section  was  to  enable  the  authority  to  make  compensation 
{T/ie  Attorney-General  v.  The  Hackney  Board  of  Wbrks^ 
44  L.  J.  E.,  Ch.  545  ;  L.  E.,  20  Eq.  626). 

An  intolerable  nuisance  is  not  to  last  for  one  month ;  and 
this  is  not  only  an  action  for  damages,  but  a  claim  for  an 
injunction,  which  should  be  granted. 

JEx  parte  Williamson. 

[46  L.  J.  E.,  Ch.  624 ;  L.  E.,  4  Ch.  Div.  581.] 

Where  there  have  been  three  several  periods  of  service 
under  three  articles,  the  first  whereof  was  cancelled  by 
mutual  consent,  and  the  second  virtually  so,  within  Ex  parte 
Trcnchard,  L.  E.,  9  Q.  B.  Div.  406,  the  Court  allows  the 
service  to  count  as  continuous  service. 

In  re  The  International  Patent  Pulp  and  Paper  Co. 

[46  L.  J.  E.,  Ch.  625 ;  L.  E.,  6  Ch.  Div.  656  {nam,  Knowles's 

Mortgage).] 

The  Court  of  Appeal  has  decided,  under  sect.  43  of  the 
Companies  Act,  1862,  that,  unless  a  mortgage  of  the  com- 
pany's property  to  a  director  is  registered,  the  director  will 
be  unable  to  avail  himself  of  it  as  against  creditors.  I 
cannot  understand  why  this  should  be  the  result.  If  the 
mortgage  is  avoided  at  all  by  omission  to  register,  it  is  so 
avoided  by  relation,  which  is  contrary  to  principle.  [The 
section  is  a  simple  direction  to  keep  a  register  of  mortgages 
of  the  -company's  property.]     Another  principle    is    that 
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"where  a  statute  provides  a  penalty  for  riot  doing  some  act, 
Buch  statutory  penalty  is  the  only  penalty.  There  is  a 
penalty  of  50/.  imposed  for  not  registering,  whereas  I  am 
now  asked  to  impose  a  penalty,  in  this  ease,  of  17,500/.  [the 
value  of  the  mortgage].  However,  in  a  similar  ease,  I 
should  be  bound  to  follow  the  Appeal  Court  decisions,  which 
say  that  the  penalty  is  the  loss  of  the  security.  The  ground 
of  the  decisions  seems  to  be  that  the  director  is  a  person 
standing  in  a  fiduciary  position  towards  the  company,  and 
BO  specially  bound  to  obey  the  directions  of  the  Legislature 
as  to  a  security  which  he  takes,  and  that  the  security  cannot 
be  set  up  against  the  creditors.  The  rule  must,  at  any  rate, 
be  limited  in  application  to  directors,  solicitors,  and  gfficers 
of  limited  companies,  and  cannot  extend  to  persons  claiming 
under  them  as  sub-mortgagees,  &c. 

Comments. 

The  decisions  of  the  Appeal  Court  of  which  the  M.  R. 
disapproved,  as  above,  were  Ex  parte  Valpy  and  Chaplin, 
L.  K.,  7  Ch.  289,  and  In  re  The  Native  Iron  Ore  Co,,  45 
L.  J.  R.,  Ch.  517;  L.  R,  2  Ch.  Div.  345.  The  question  came 
again  before  the  M.  R.  in  lie  The  Globe  New  Patent  Iron,  ^c, 
Co.,  48  L.  J.  R.,  Ch.  295.  In  that  case  the  company  had 
mortgaged  nearly  all  its  property  to  trustees  by  deed  in  trust  to 
secure  the  repayment  of  money  lent  to  the  company.  In  pursu- 
ance of  the  terms  of  the  deed,  debentures  for  the  amounts  lent 
were  issued  to  the  lenders.  Some  of  the  debenture  holders  were 
directors  of  the  company.  Neither  the  ti'ust  deed  nor  any  of  the 
debentures  had  been  registered  under  sect.  43.  Held  that, 
nevertheless,  the  directors  wore  entitled  to  claim,  as  against  the 
other  creditors,  payment  of  the  amount  due  on  the  debentures. 
The  M.  R.  here  pointed  to  the  fact  that,  at  any  rate,  the  mort- 
gage was  good  as  to  those  mortgagees  and  debenture  holders 
who  were  not  directors,  and  that  no  decided  case  had  held  that 
it  should  be  avoided  pro  tanto  as  against  the  particular  directors. 
If  it  was  the  duty  of  the  directors  to  enter  their  mortgage  on  the 
leeister,  and  omission  to  do  so  would  be  a  representation  to 
ordinary  general  creditors  that  there  was  no  mortgage,  the 
principle  that  the  directors  should  lose  their  security  is  inteUi- 
gible.  But,  if  there  may  be  a  thousand  valid  mortgages  to 
strangers,  although  unregistered,  the  ordinary  creditor  does  not 
advance  his  money  on  the  faith  of  there  being  no  mortgages. 
He  does  not  inquire.  If  there  had  been  no  statute  and  no  de- 
cision, he  said  that  good  equity,  equivalent  to  ordinary  common 
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sense  and  justice,  would  not  deprive  directors  making  this  bond 
fide  advance  from  the  benefit  of  the  security. 

Sect.  43  shows  that  the  property  may  be  wholly  mortgaged 
without  entry  on  the  register,  for  it  speaks  of  a  mortgage 
not  being  entered ;  and  if  the  mortgage  was  not  a  good  one,  the 
omission  would  not  hurt  any  one;  it  is  because  it  is  a  good 
one  that  it  requires  registration.  The  section  imposes  a  penalty 
for  non-registration,  knowingly  omitting -registration.  "Director, 
manager  or  other  officer,"  here  means  other  officer,  having  autho- 
rity to  direct  the  omission;  f.e.,  having  some  control.  You  do  not 
permit y  unless  you  can  prevent.  The  words  point  to  the  regis- 
trar, who  is  generally  the  secretary.  You  can  only  exact  the 
penalty,  as  I  think,  from  one  within  the  language.  Is  it  true 
that,  in  addition  to  a  specified  penalty,  there  is  a  superadded 
equity  that  absolute  forfeiture  of  rights  otherwise  legal  shall 
follow  a  breach  of  the  statutory  duty  ?  No ;  equity  has  no  right 
to  adgl  another  penalty  [**Nemo  bis  vexari  pro  eadem  causa"]. 
Equity  ordinarily  relieves  from  penalties;  in  no  case  inflicts 
them.  If  the  matter  were  res  tntegroj  I  should  say  it  is  not  open 
to  argument. 

The  M.  R.  then  fully  analysed  the  cases  with  which  he  dis- 
agreed {ubi  sup,).  As  to  Ex  parte  Valpy  the  M.  R.  pointed  out 
very  clearly  that  the  solicitor  of  the  company,  as  such,  could 
have  no  control  over  the  register,  and  therefore  no  duty  imposed 
on  him  to  register.     He  was  not  an  **  officer  of  the  company." 

As  to  this  particular  case,  the  debentures  were  not  the  charge, 
and,  consequently,  did  not  require  registration.  There  is  no 
particle  of  evidence  that  they  **  wilfully  permitted  "  non-registra- 
tion. The  officer's  duty  was  not  performed  in  that  respect.  The 
mortgagees  could  not  register ;  it  was  the  duty  of  the  company 
— the  mortgagors — so  to  do.  Why  is  it  void  pro  tanto  as  to 
directors  ?  If  on  the  theorj'  of  deception,  general  creditors  were 
not  deceived,  more  or  less,  because  of  the  accident  that  some 
debentures  are  held  by  directors. 

And  in  lie  The  South  Durham  Iron  Co,  (Ltm.)  48  L.  J.  R., 
Ch.  (App.)  480;  L.  R.,  11  Ch.  D.  579,  the  matter  came  again 
before  the  M.  R.  (sitting  with  the  Appeal  Court)  and  his 
colleagues  Lords  Justices  Bramwell  and  Baggallay.  The  M.  R. 
again  dealt  with  the  question,  and  Lord  Justice  Bramwell 
agreed  with  his  judgment.  The  decisions  of  the  Appeal  Court 
with  which  he  could  not  agree,  and  to  which  the  M.  R. 
did  not  propose  to  add,  and  from  which  he  would  not  detract, 
were  (1)  that  a  director,  &c.,  could  not  avail  himself  of  an  unre- 
gistered security,  and  (2)  but  that  the  security  was  valid  in  the 
hands  of  any  person  not  occupying  these  positions.  Thus  a  per- 
sonal disqualification  is  created,  which  must  not  be  extenaed. 
Ought  the  principle  to  be  extended  to  a  partnership,  the  director 
implicated  being  one  of  them  ?  It  appeared  to  him  that  the  rule 
of  equity  compels  you  to  say  that  you  would  rather  give  some 
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benefit  to  the  defaulter  than  enforce  the  forfeiture  against  those 
who  are  innocent;  and  that  the  rule  ought  not  to  apply  to  a 
partnership  at  all.  The  argument  of  inconvenience  haa  weighed 
with  him  as  to  this,  for  there  are  many  of  such  large  partner- 
ships, as  unlimited  joint  stock  companies,  &c.  Are  aU  the 
partners  in  such  an  undertaking  to  be  punished  for  the  default 
of  one  having  perhaps  a  hundred-thousandth  part  in  the  con- 
cern? ..^^Lgain,  if  by  misfeasance  a  director  has  inflicted  loss  on 
his  company  the  company  has  a  remedy ;  but  if  on  his  partner- 
mortgagees,  they  have  none.  Personal  disqualifications  are  in 
equity  odious.  [Lord  Justice  Bramwell  added  that  he  considered 
section  43  to  imply  a  mens  rea.l 

It  is  conceived  that  the  M.  E.'s  judgments  are  incontest- 
able, and  that  the  House  of  Lords  would  so  hold,  overruling 
the  cases  of  Ex  parte  Valpy  and  In  re  The  Native  Iron  Ore  Co, 


In  re  Snell. 

[46  L.  J.  E.,  Ch.  627 ;  L.  E.,  6  Ch.  Div.  105.] 

Where  a  solicitor  acts  for  mortgagor  and  mortgagee,  he  is 
bound  to  protect  the  title  of  the  mortgagee,  and  cannot  claim 
a  lien  on  title  deeds  for  his  costs  against  the  mortgagor.  He 
cannot  be  heard  to  say  that  he  has  allowed  the  mortgagee  to 
take  a  title  incumbered  with  his  lien.  He  must  be  presumed 
to  have  done  his  duty  and  to  hold  the  deeds  from  the  time  of 
the  advance  discharged  of  his  lien. 

See  also  In  re  Mason  8f  Taylor^  48  L.  J.  R.,  Ch.  193; 
L.  R.,  10  Ch.  DiT.  729.  Ex  parte  Calvert,  In  re  Messenger,  45 
L.  J.  R.,  Bank.  134 ;  L.  R.,  3  Ch.  Div.  317,  is  distinguish- 
able  on  the  ground  that  the  same  solicitor  there  was  retained 
afresh  by  the  trustee  in  bankruptcy  of  the  mortgagor  whose 
property  was  sold  subject  to  the  mortgage,  and  the  lien  was 
only  claimed  as  against  such  trustee,  and  not  as  against  the 
mortgagee. 

Comment. 

An  appeal  was  taken  on  another  point  in  this  case,  and  the 
Appeal  Court  held  that  if  journeys  taken  by  the  solicitor  under 
general  retainer,  and  without  special  instructions  are  ratified  by 
the  client,  who  is  known  to  have  acted  on  the  results,  the  costs 
of  such  journeys  will  be  allowed  (L.  E.,  5  Ch.  D.  815). 

P.  N 
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Wright  r.  The  Monarch  Benefit  Bnilding  Society. 

[46  L.  J.  E.,  Ch.  649 ;  L.  E.,  5  Ch.  Div.  726.] 
If  the  rules  of  a  bnflding  society,  established  under  the 
Act  of  1870  (37  &  38  Vict.  c.  42),  state,  pursuant  to  sect.  16, 
sub-scot .  9,  that  disputes  between  the  society  and  its  mem- 
bers shall  be  settled  by  arbitration,  the  jurisdiction,  of  the 
Court  as  to  such  disputes  is  ousted. 

The  action  in  question  was  one  by  a  borrowing  member 
for  an  account  against  the  society. 

Comment. 

This  case  was  approved  and  followed  in  Hack  v.  London  Pro- 
vident Bmldina  Society,  L.  R.,  22  Ch.  Div.  103  ;  52  L.  J.,  Ch., 
App.  541.  The  general  principle  is  that  a  question  involving  an 
important  dispute  as  to  liability  will  not  be  referred,  while  one 
of  account  will  be  so. 

In  re  Wheatcroft. 

[46  L.  J.  E.,  Ch.  669 ;  L.  E.,  6  Ch.  Div.  97.] 

Letters  received  by  a  solicitor  from  his  client,  and  copies 
of  letters  addressed  by  him  to  his  client,  are  the  property  of 
the  solicitor. 

Re  Lopez,  Ex  parte  Lopez. 

[46  L.  J.  R..  Bank.  (App.)  95 ;  L.  R,  5  Ch.  Div.  65.] 

The  Court  of  Bankruptcy  has  jurisdiction  to  restrain  an 
action  against  a  compounding  debtor  in  the  High  Court,  in 
respect  of  a  provable  debt,  but  will  not  do  so  where  there 
is  a  substantial  question  to  be  tried  in  the  action,  such  as 
whether  or  not  the  terms  of  a  composition  have  been  com- 
l)liod  with.  If  an  action  is  clearly  vexatious  or  unfounded, 
the  case  would  be  different. 

Comment. 

An  notion  at  law  to  try  a  question  of  a  hon&  fide  kind,  applying 
only  to  an  obje<"tion  of  one  creditor  against  a  composition,  win 
not  1)0  restrained  (see  Ex  parte  Watson,  He  Watson  (App.),  L.  R., 
2  Ch.  Div.  63).  The  language  of  sects.  9  and  10  of  &e  46  &  47 
A'^ict.  c.  52,  is  similar  to  that  in  the  former  Act. 
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The  Mayor  of  Birmingham  r.  Allen. 

[46  L.  J.  E.  673  (App.),  affirming  M.  R. ;  L.  E.,  6  Ch.  Div.  284.] 

The  M.  R. :  Every  landowner  has  a  right  to  the  support 
of  his  land  in  its  natural  state.  It  is  not  an  easement,  but  a 
right  of  property.  Support  by  whom?  The  judges  have 
said,  "  by  his  neighbour."  For  this  purpose  the  "  neigh- 
bour" means  the  owner  of  that  portion  of  land,  wide  or 
narrow,  the  existence  of  which  in  its  natural  state  is  neces- 
sary for  the  support  of  your  land.  If  you  have  got  on  your 
own  land  enough,  if  left  untouched,  to  support  your  own 
property,  you  have  the  right  of  support  from  your  neigh- 
bour's land,  but  beyond  that  have  no  rights.  If  your  next 
adjoining  owner  has  a  solid  strip  of  land  enough  so  to  support 
yours,  although  it  may  be  only  one  foot  in  width,  and  then 
another  owner  comes  in,  you  cannot  sue  the  latter  for  any  act 
done.  If  the  owner  of  the  smaU  strip  has  done  anything  of  a 
nature  to  destroy  the  support,  an  action  lies  against  him. 

Judgment  as  above  affirmed. 

Comment. 

See  Dalton  v.  Angus,  6  App.  Cas.  740 ;  50  L.  J.,  Q.  B.  689. 
The  right  of  lateral  support  is  within  2  &  3  Will.  4,  c.  71,  s.  2. 
The  dictum  of  Erie,  C.  J.,  in  Wehh  v.  Bird,  10  C.  B.  E.  (N.  S.) 
268 ;  13 13.  841 ;  30  L.  J.,  C.  P.  384  ;  31  ih.  335,  that  such  statute 
confined  to  rights  of  water  disapproved. 


r.  Jordan. 

[46  L.  J.  E.,  Oh.  681 ;  L.  E.,  6  Ch.  Diy.  517.] 

A  letter,  not  addressed  to  any  one  by  name,  but  only  be- 
ginning "  Sir,"  was  signed  by  defendants  and  delivered  to 
the  lessor.  The  letter  agreed  to  take  a  lease  of  a  theatre  at  a 
fixed  rent  and  for  a  defined  term.  It  is  not  alleged,  and  it 
does  not  appear,  that  the  writers  of  the  letter  knew  who  the 
lessor  was.  An  acceptance  was  sent  by  the  lessor,  but  tho 
defendants  did  not  sign  this  nor  refer  to  it  in  any  subsequent 
commxmication.  This  is  only  an  offer  to  some  one  not  stated. 
There  is  no  "  clear  reference  "  in  any  other  document  signed 

n2 
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by  the  defendants  to  the  letter  signed  by  them  ( Warner  v. 
Willington,  25  L.  J,  E.,  Ch.  662 ;  3  Drew.  523).  The  de- 
fendants are  not  bound. 

In  re  The  Western  of  Canada  Oil|  &c.y  Co. 

[46  L.  J.  E.,  Ch.  683 ;  L.  R,  6  Ch.  Div.  109.] 
The  examination  of  a  witness  before  an  examiner,  under 
15  &  16  Vict.  0.  86,  s.  31,  is  a  private  examination.     Only 
the  parties  and  their  counsel,  solicitors,  or  agents,  haye  a 
right  to  be  present. 

Cheavin  v.  Walker. 

[46  L.  J.  E.,  Ch.  (App.)  686 ;  L.  E.,  5  Ch.  Div.  850.] 
After  the  expiration  of  his  patent,  C,  patentee  of  a  filter, 
sold  filters  marked  "  C.'s  patent  filter."     W.,  a  rival  manu- 
facturer, sold  filters  made  according  to  the  expired  patent, 
marked  "  C.'s  patent  filter,  manufactured  by  W." 

The  M.  E. :  An  inscription  in  ordinary,  and  not  distinctive, 
characters,  describing  that  an  article  is  made  according  to  the 
principle  of  a  patent,  is  not  a  trade  mark.  Again,  the  plain- 
tiff here  represented  that  the  manufacture  was  protected  by 
an  existing  patent,  and  there  is  no  trade  mark  in  a  falsehood, 
which  this  was.     Fraud  is  the  basis  of  all  the  jurisdiction  in 

cases  like  this. 

Comment. 

The  false  assertion  that  an  article  is  patented,  is  now  pimish- 
able  under  46  &  47  Viet.  c.  57,  s.  105. 


is  V.  Tyssen-Amhurst. 

[46L.J.E.,Ch.718;  L.E.,6  Ch.Div.  500 (Interlocutory hearing.)] 
As  to  the  ^'  Lammas  lands  "  here  they  belong  to  the  owner 
in  fee,  are  absolutely  his  for  half  the  year;  and,  for  the 
other,  he  is  the  owner  in  fee  subject  to  a  right  of  pasturage 
by  other  people. 

What  that  right  is  must  be  determined  by  usage,  or  pre- 
scription, which  means  an  implied  grant  by  a  former  owner 
of  the  Lammas  lands  to  those  who  claim  the  rights  of 
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pasturage,  or  their  successors.  This  right  is  always  a  right 
annexed  to  the  ownership  of  some  house.  Where  it  is  held 
in  connection  with  other  lands  you  must  have  some  connec- 
tion with  the  lands  to  make  it  "  appurtenant " — /.  e,  there 
must  be  some  relationship  between  the  enjoyment  of  the 
right  and  that  of  the  lands.  The  commonest  claim  is  where 
the  right  is  in  respect  of  beasts  which  plough.  These  are  fed 
in  winter  from  the  lands  which  they  plough ;  and,  in  the 
summer,  in  ordinary  commons,  they  go  on  the  commons.  Or 
the  land  may  be  (as  here)  cultivated  until  August,  and  the 
beasts  be  then  driven  upon  them  in  the  winter  months. 
There  may  be  various  other  connections,  such  as  the  right  to 
depasture  the  number  which  will  manure  the  land.  Used  in 
some  way  on  the  land  it  must  be  to  be  appurtenant.  The 
right  must  be  appurtenant  to  "  lands,"  not  lands  "  and  tene- 
ments," which  might  include  a  church  steeple.  You  must 
allege  a  season  during  which  the  right  is  to  bo  exercised.  It 
was  never  regulated  at  vrill,  the  will  of  people  whose  interest 
it  is  to  make  it  different  from  what  it  really  may  be.  That 
would  not  be  a  legal  custom.  I  do  not  think  this  can  be  a 
legal  right — / .  e.  that  it  can  have  existed  time  out  of  mind. 
It  says  that  it  is  in  proportion  to  the  annual  value  of  the 
tenements  according  to  a  scale  fixed  by  the  homage  of  the 
manor.  That  scale  must  be  constantly  varying,  and  could  not 
be  legally  referred  to  the  homage  of  a  particular  manor  in  part 
of  a  parish  to  fix.  A  custom  according  to  '^  fair  annual 
value  "  would  be  different. 

As  far  as  possible,  judges  ought  to  assume  a  legal  origin 
for  long  continued  user,  and  not  to  destroy  the  effect  of  such 
user  on  astute  technical  suggestions;  but  the  pleader  must 
state  legal  rights,  and  at  the  trial  I  can  inquire  into  them. 


Jackson  r.  The  North-Eastem  Sail.  Co. 

[46  L.  J.  E.,  Ch.  (App.)  723 ;  L.  E.,  5  Ch.  Div.  844.] 
Bankruptcy  of  a  sole  plaintiff  does  not  now  cause  abate- 
ment of  the  action,  but  the  bankrupt  cannot  personally  pro* 
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oeed  with  it.    The  trustee  may  obtain  an  order,  as  of  course, 
to  continue  it. 


Eevan  v.  Crawford. 

[4G  L.  J.  E.,  Ch.  (App.)  729 ;  L.  R.,  6  Ch.  Div.  29.] 

C,  a  trader,  on  his  marriage  with  P.,  executed  a  settlement 
which  untruly  recited  that  he  was  Indebted  to  P.  (the  intended 
wife)  in  20,000/.,  and  in  which  he  covenanted  that  he  would 
pay  this  sum  to  the  trustees  of  the  settlement,  to  be  held  on 
its  trusts.  The  settlement  also  contained  a  declaration  that, 
as  soon  as  C.  should  become  owner  in  fee  of  certain  property, 
the  trustees  should  lend  this  sum  to  him  upon  mortgage  of 
the  property.  About  two  years  afterwards,  when  C.  had 
become  such  owner,  he  executed  a  mortgage  to  the  trustees, 
but  no  money  actually  passed.  Three  years  after  the  mort- 
gage C.  became  bankrupt.  The  evidence  showed  that  the 
settlement  was  a  scheme  by  C.  to  defraud  his  creditors,  but 
that  the  intended  wife  was  ignorant  of  the  false  recital  and 
of  the  intended  fraud.  The  trusts  of  the  settlement  gave  a 
first  life  interest  in  the  income  to  the  wife  for  joint  lives  of 
herself  and  husband,  then  to  him  for  life  (defeasible  on  his 
bankruptcy),  then  for  the  issue  as  they  should  jointly  or  as 
the  survivor  should  appoint,  and  in  default  to  the  wife  or  her 
representatives. 

The  M.  R. :  The  settlement  was  for  value  given  by  the 
innocent  wife,  viz.  the  consideration  of  marriage.  Then  it  is 
said  the  only  bargain  in  the  settlement  is  in  case  the  husband 
paid  the  money,  and  that  he  never  paid  it.  There  was  no 
necessity  for  actual  payment.  The  money  was  payable,  and 
the  trustees  say,  "  Instead  of  actually  paying  and  getting  it 
repaid  to  you,  execute  the  mortgage  at  once."  Again,  it  was 
a  very  good  mortgage  for  value,  because  there  was  a  covenant 
to  pay  the  money.  The  trustees  forbore  demanding  imme- 
diate payment,  and  took  the  mortgage,  by  way  of  security  on 
the  covenant,  to  pay  at  a  future  date. 

The  wife  joined  with  her  husband  in  the  defence,  but  this 
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is  no  ground  for  depriving  her  of  her  separate  costs  of  suit. 
Wright  v.  Chardy  4  Drew.  702,  was  a  case  of  a  peculiar  kind, 
but  does  not  touch  the  general  rule.  The  suit  is  brought  to 
deprive  a  married  lady  of  a  separate  estate.  The  costs  do 
not  go  to  the  bankrupt  husband,  but  to  the  solicitor  who  has 
maintained  her  right.  The  suit  was  also  brought  against 
one  B.,  as  trustee  in  bankruptcy  of  R.,  who  had  been  a 
partner  with  C.  in  one  of  his  businesses,  and  inquiries  were 
sought  with  a  view  to  show  some  right  of  E.  in  the  mortgaged 
premises. 

If  such  a  claim  is  to  be  asserted,  it  must  bo  so  asserted 
in  a  separate  action.  The  Court  has  no  right  to  investigate 
a  claim,  by  title  paramount,  by  one  co-defendant  against 
another.  The  authorities  for  the  contrary  proposition  are 
cases  where  a  plaintiff  obtains  relief  against  a  defendant  or 
against  defendants,  and  there  are  subordinate  questions  neces- 
sary to  work  out  the  relief  necessary  for  the  benefit  of  the 
plaintifp,  or  to  adjust  the  rights  of  the  defendants  consequent 
on  the  relief  so  obtained  by  the  plaintiff  where  the  equities 
between  the  co-defendants  are  worked  out  by  inquiries  at 
chambers  or  otherwise  (see  Chamley  v.  Lord  Dumantj^  2  Sch. 
&  Lef.  690).  There  is  no  case  in  which  any  such  inquiries 
were  directed  where  the  plaintiff's  case  wholly  fails. 

The  V.-C.  had  made  an  order  that  the  trusts  for  payment 
of  the  interest  of  the  20,000/.  after  the  death  of  the  wife  to 
C.  during  his  life  or  until  bankruptcy,  and  to  accelerate 
during  his  life  the  operation  of  the  other  trusts,  were  fraudu- 
lent and  void  as  against  his  creditors.  The  M.  E.  said  the 
order  was  wholly  right,  so  far  as  the  law  was  concerned,  but 
that  as  it  amounted  to  a  declaration  of  future  contingent 
rights  the  Court  would  not  then  make  such  declaration. 

Comment. 

See  now  46  &  47  Viet.  c.  52,  ss.  29  and  47.  Having  special 
regard  to  e.  55  of  the  Conveyancing  Act,  1881,  it  is  suggested 
that  the  truth  in  transactions  affected  thereby  should  bo  com- 
pulflorily  stated. 
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Luckraft  r .  Pridham. 

[46  L.  J.  R.,  Ch.  (App.)  744  ;  L.  R.,  6  Ch.  Div.  205.] 

The  M.  E. :  By  the  Statute  of  6  Anne  (before  the 
Charitable  Uses  Act)  charitable  corporations  were  enabled  to 
hold  lands  without  licence  in  mortmain.  Then  comes  the 
Charitable  Uses  Act,  the  object  whereof  was  to  prevent  heirs 
from  being  disinherited  by  improvident  alienations  to  chari- 
table uses.  The  substance  of  the  enactment  is,  that  you 
shall  not  give  lands  to  charitable  uses  except  by  deed 
properly  executed  and  attested  by  two  witnesses,  twelve 
months  before  death  of  donor,  and  enrolled.  Until  then 
there  had  been  absolute  power  to  devise  lands  by  will  to 
charitable  uses.  The  prohibition  against  such  devises  has  not 
been  repealed.  Guardians  of  the  poor  incorporated  by  a 
special  Act  enabling  them  to  receive  charitable  gifts  are 
objects  of  a  "  charity  "  within  the  Act.  Before  the  General 
Mortmain  Act  they  had  been  licensed,  by  express  statute, 
to  receive  lands  under  devise  for  charitable  purposes;  but, 
held  that  the  Mortmain  Act  applied  to  them,  and  that  they 
could  not  now  receive  such  lands,  except  as  thereby  per- 
mitted—i.  c.  they  cannot  take  imder  a  will. 


The  Attomey-GFeneral  r.  The  Wandsworth  District 

Board  of  Works. 

[46  L.  J.  E.,  Ch.  771 ;  L.  E.,  6  Cli.  Div.  539.] 

Where  within  the  Metropolis,  as  defined  by  the  Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  a  district 
board  had  paved  the  footpath  by  the  side  of  a  road  which 
had  become  a  "  new  street "  within  sect.  105  of  the  Act,  and 
had,  by  mistake,  paid  the  cost  out  of  the  general  rate  levied 
upon  the  parish,  instead  of  obtaining  payment  from  the 
owners  of  adjoining  houses  and  land  under  that  section,  as 
varied  by  sect.  77  of  the  Metropolis  Management  Act,  1862 
(26  &  26  Vict.  c.  102,  s.  77) :  Held,  that  the  Court  would 
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rectify  the  nrntake  by  making  an  order  on  the  district  board 
to  levy  the  amount  expended  upon  the  owners  of  the  adjoin- 
ing houses  and  land,  and  to  apply  the  sum  received  in 
recouping  the  general  rate. 

The  principle  can  be  found  in  the  cases  in  which  individual 
corporators  of  corporations  in  existence  before  the  Municipal 
Corporations  Act,  being  charged  with  the  administration  of 
funds  which  were  subject  to  trusts  for  public  purposes,  were 
held  in  equity  personally  liable  for  the  wilful  misappropria- 
tion of  those  funds.  Here  there  is  an  existing  corporation 
trustee  for  two  sets  of  ratepayers ;  such  corporation  has  power, 
and  can  be  compelled  to  set  right  a  mistake  which  involves 
unfairness  to  one  class  of  ratepayers. 

Hawley  v.  Steele. 

[46  L.  J.  E.,  Ch.  782 ;  L.  E.,  G  Ch.  Div.  521.] 

This  was  an  action  by  the  occupier  of  a  house  on  a  com- 
mon adjoining  Aldershot  camp  for  an  injunction  to  restrain 
the  general  commanding  the  troops  there,  and  the  officers 
under  his  orders,  from  causing  rifle  practice  on  the  common 
60  as  to  be  a  nuisance  to  the  plaintiff  and  his  family.  "Aider- 
shot  camp  "  was  acquired  by  the  Crown  for  military  purposes 
under  5  &  6  Vict.  c.  94,  and  is  vested  in  the  Secretary  of 
State  for  War.  Held,  that  he  was  a  necessary  party  to  the 
action,  and  that  an  injunction  could  not  be  granted  in  his 
absence,  as  it  was  not  alleged  that  the  defendant  threatened 
and  intended  to  continue  the  nuisance,  or  that  he  could  of 
his  own  authority  control  the  practice  and  so  continue  the 
nuisance. 

No  man  can  plead  the  command  of  the  Crown  if  he  com- 
mits a  tort.  For  instance,  the  unauthorized  order  of  the 
general  to  attack  private  houses  and  get  bread  for  his  troops 
would  be  illegal.  The  real  question  is,  what  is  a  reasonable 
user  within  the  legislative  authority  ?  Except  in  the  case  of 
an  outrageous  departure  from  reasonable  use  the  Courts  will 
not  interfere  with  the  discretion  of  the  executive  Government. 
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In  re  GFerdon's  Estate,  Roberts  v.  OordoiL 

[46  L.  J.  E.,  Ch.  794 ;  L.  E.,  6  Ch.  Div.  531.] 

A  testator  gave  his  real  and  personal  estate  to  A.  and  B., 
as  to. the  real  estate  in  trust  for  sale,  the  proceeds  to  be 
considered  as  part  of  the  personal  estate;  and  gave  his 
personal  estate,  after  the  death  of  his  wife  (who  died  in  his 
lifetime),  to  his  son  C.  absolutely.  The  testator  appointed 
the  said  A.  and  B.  executors  of  his  said  wilL  A.  died  in 
testator's  lifetime.  B.  renounced  probate  in  the  common 
form.  Ho  6ur\'ived  the  testator  for  three  years  and  then 
died,  never  having  acted  as  trustee.  C.  was  the  heir-at-law 
of  the  testator.  The  testator  died  seised  of  a  farm  which  was 
in  part  freehold  and  in  part  copyhold.  C.  was  never  admitted 
tenant  of  the  copyhold,  nor  did  he  take  any  part  in  the  man- 
agement of  the  farm,  but  received  the  rents  through  a  local 
agent  for  nine  years  (as  his  father  had  done),  and  then  died. 
C.'s  agent  during  the  nine  years  re-let  one  farm.  Held,  that 
the  renunciation  of  the  probate,  coupled  with  the  other  cir- 
cumstances, amounted  to  a  disclaimer  of  the  trusts  of  the  will, 
and  that  the  legal  estate,  vested  in  C.  as  testator's  heir-at- 
law  ;  that  C.  had  elected  to  take  the  farm  as  real  estate. 

In  the  first  place  B.  never  acted,  and  inaction  for  three 
years  is  strong  proof  of  intention  not  to  act.  Where  the  real 
estate  is  to  be  sold  and  made  a  mixed  fund  to  be  applied  in 
paying  debts,  and  the  same  person  is  appointed  executor  and 
trustee,  and  the  executor  renounces  qud  executor,  such  renun- 
ciation and  inaction  amount  to  conclusive  evidence  of  inten- 
tion to  disclaim  also  qud  trustee.  If  he  renounces  as  to  the 
personal  estate  he  cannot  carry  into  effect  the  trust  for 
payment  of  debts,  &c. 

G.  showed  an  intention  to  keep  the  farm  as  real  estate 
{Crab free  v.  B ramble ^  3  Atk.  680).  There  is  a  period  of 
nine  years  in  this  case  as  against  two  in  that.  One  tenant, 
who  held  from  year  to  year,  died,  and  the  agent  (C.  assent- 
ing) re-let  to  his  widow  from  year  to  year.  That  being  so, 
he  would  have  been  liable  to  an  action  by  the  tenant  if  the 
trustees  had  afterwards  exercised  the  trust  for  sale  and  sold 
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the  estate.  I  am  not  prepared  to  say  that  I  should  not  have 
similarly  decided  if  there  had  been  no  change  of  tenancy 
during  the  nine  years.  There  was  no  equity  as  regards  the 
personal  representative  of  C. — no  one  could  call  on  C.  to  sell 
or  to  keep  the  estate.  When  he  died,  it  being  land,  in  order 
to  raise  up  this  equity  in  favour  of  the  person  claiming  it  as 
personalty,  you  must  show  some  contract  binding  on  the 
estate.  "If  a  real  use  is  impressed  upon  the  property  it 
goes  through  all  the  limitations  till  it  is  at  home  in  the 
pocket  of  the  party,  or  any  act  is  done  by  him  to  take  off 
that  impression  so  as  to  entitle  the  executor.  The  slightest 
act  will  do  "  (Lord  Eldon,  in  Pulteney  v.  Lord  Darlingtony 
7  Bro.  C.C.  530).  I  adopt  that ;  but  there  is  no  act  here 
showing  an  intention  to  convert.  On  the  contrary,  I  think 
there  are  quite  sufficient  acts  even  if  the  estate  were  in  the 
trustee  to  show  an  intention  to  allow  the  estate  to  remain 
land. 


Cadett  i\  Earle. 

[46  L.  J.'R,  Ch.  798 ;  L.  R,  5  CL.  Div.  710.] 

An  authority  to  invest  on  the  stocks  or  funds  of  "  the 
Government  of  the  United  States  of  America,  or  of  the 
Government  of  France,  or  any  other  foreign  Government," 
authorizes  an  investment  in  the  funds  or  bonds  of  the  sepa- 
rate States  of  America. 

It  is  said  that  the  maxim  nosciiur  a  sociis  is  to  be  applied, 
and  that  the  words  mean  a  Government  like  those  of  France 
or  the  United  States  of  America.  Why  am  I  to  say  that  a 
Government  of  a  peculiar  character  is  meant  because  two  are 
specified?  The  funds  of  Bavaria  are  those  of  a  "foreign 
Government ; "  but  the  Government  of  Bavaria,  as  regards 
the  Government  of  Germany,  is  as  dependent,  in  many  re- 
spects, as  is  that  of  Georgia,  or  Ohio,  on  the  Government  of 
the  United  States  generally. 

[Here  again  the  M.  B.  showed  a  distaste  for  the  ejusdem 
generis  or  noscitur  d  sociis  doctrines.] 
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In  re  Veale's  Trusts. 

[46  L.  J.  R,  Ch.  799  (affirming  App.) ;  L.  R.,  5  Ch.  Div.  623.] 

A  testatrix  bequeathed  a  fund  in  trust  for  a  daughter 
for  life,  and,  after  her  death,  to  pay  and  transfer  the  same 
'*  to  and  amongst  my  other  children  or  their  issue  in  such 
parta,  shares  and  proportions,  manner,  and  form  as  my  said 
daughter  shall  by  deed  or  will  appoint."  Held  that  this  was 
an  exclusive  power. 

The  M.  R. :  I  take  the  law  as  laid  down  by  Farwell,  p.  294. 
''  Each  cose  must  depend  on  the  intention  expressed  in  the 
particular  instrument  creating  the  power ;  no  general  rule  can 
be  laid  down  except,  perhaps,  that  the  words  *all  and  every  ^ 
are  mandatory,  and  make  it  necessary  that  each  object  should 
have  a  share  (5  Ves.  857),  and  that  *  such  *  authorizes 
exclusion  unless  a  contrary  intention  appear." 

The  words  here,  "  to  and  amongst  my  other  children  or 
their  issue,"  imply  the  power  of  selecting.  The  word  is 
"  issue  "  simply — that  is,  issue  without  limit.  When  a  class 
is  not  readily  ascertainable,  or  cannot  be  ascertained,  the 
power  will  generally  be  considered  exclusive. 

I  disapprove  of  Garthtcaite  v.  Rohinsony  2  Sim.  43. 
Whether  Stohcorthy  v.  Sancroft,  32  L.  J.  R.,  Ch.  701, 
was  right  or  not,  it  does  not  prevent  me  from  deciding 
that,  in  this  case,  in  which  the  language  is  different,  the 
power  is  exclusive. 

The  Lords  Justices  affirmed  the  decision  of  the  M.  R. 


In  re  The  Maria  Anna  and  Steinbank  Coal,  &c.  Co. 

Limited. 

[46  L.  J.  R.,  Ch.  (App.)  819 ;  L.  R.,  6  Ch.  Div.  447.] 
People  became  shareholders  in  a  company,  the  memo- 
randum of  association  of  which  stated  that  the  liability  of 
shareholders  was  limited,  and  the  nominal  capital,  160,000/., 
divided  into  16,000  shares  of  10/.  each ;  and  then,  after  re- 
citing that  there  are  two  debts  of  20,000/.  and  10,000/.,  con- 
tracted on  behalf  of  the  company,  for  which  six  shareholders 
had  given  their  joint  and  several  promissory  notes,  it  is 
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provided  in  art.  5  that,  "  if  the  parties  who  have  signed 
the  above-mentioned  notes,  ...  or  any  of  them,  or  the  said 
company,  shall  be  called  upon  to  pay  the  same  principal 
sums,  or  any  of  them,  or  the  interest  for  the  same  respec- 
tively, and  the  said  company  shall  not  have  in  hand  funds  of 
the  said  company  applicable  to  the  payment  thereof  of  suffi- 
cient amount,  then  .  .  .  each  shareholder  .  .  .  for  the  time 
being  shall  contribute  and  pay  to  the  company  a  propor- 
tionate amount  of  the  sum  or  sums  which  the  company  shall 
be  so  called  upon  to  pay,  according  to  the  number  of  shares 
held  by  each  shareholder." 

The  Companies  Act  does  not  avoid  the  contract,  which  is 
one  to  incur  a  liability  beyond  the  nominal  amount  of  the 
shares.  Sect.  61  of  the  Act,  providing  that,  on  a  winding  up, 
no  contribution  shall  be  required  beyond  the  amoimt  unpaid 
on  shares,  only  affects  the  debts  of  the  company  properly  so 
called — not  an  arrangement  inter  se  of  the  kind  now  before 
us.  The  words  "  according  to  the  number  of  shares  "  mean 
according  to  the  number  of  shares  held  by  such  shareholder, 
having  regard  to  the  whole  number  of  shares  held.  The 
insolvency  of  some  does  not  throw  the  deficiency  so  caused 
on  the  others ;  the  agreement  is  only  to  pay  the  proportionate 
part,  having  regard  to  the  original  full  number  of  shares. 
It  does  not  amount  to  a  covenant  or  agreement  that  the 
others  will  make  up  any  deficiency.  There  is  no  general 
right,  in  the  case  of  commercial  speculations  (other  than  the 
case  of  a  partnership,  with  unlimited  liabilities  as  between 
the  partners),  to  make  persons,  who  agree  to  contribute  a 
specific  proportion  of  debts,  also  contribute  such  further 
portion  as  shall  make  up  a  deficiency  caused  by  defaulters. 

Flower  r.  Lloyd  &  Sons. 

[46  L.  J.  E.,  Ch.  (App.)  838 ;  L.  E.,  6  Ch.  Div.  297.] 
After  the  Appeal  Court  has  pronounced  a  final  decision,  it 
cannot  rehear  the  appeal  on  the  ground  of  fresh  discovery  of 
facts  leading  to  the  proof  that  the  judgment  of  the  Court  had 
been  fraudulently  obtained. 
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The  proper  course  is  to  commenoe  an  original  action  im- 
peaching the  decree.  Leave  to  hring  this  action  would  not, 
in  case  of  fraud,  be  necessary. 


Hughes  r.  Fritchard. 

[46  L.  J.  R.,  Ch.  (App.)  840;  L.  R,  6  Ch.  Div.  21.] 

The  M.  R. :  The  testator  has  used  expressions  from  which 
the  Court  ought  to  collect  an  intention  to  dispose  of  the 
residue  of  his  real  and  personal  estate.  His  will  begins: 
"  As  to  my  estate  which  God  has  been  pleased  in  His  good 
providence  to  bestow  upon  me,  I  do  make  and  ordain  this  my 
last  will  and  testament  as  follows."  Then,  after  giving  cer- 
tain freehold  lands,  shares,  and  pecuniary  legacies,  he  con- 
cluded, **  And  I  make  M.  R.  and  0.  my  residuary  legatees." 
Held  that  real  estate  not  specifically  mentioned  passed  to  the 
residuary  legatees.  The  testator  says,  in  effect,  "  I  do,  by 
this  my  will,  dispose  of  all  my  real  and  personal  estate,  and 
I  give  it  as  follows."  I  agree  that  the  words  "residuary 
legatees,"  standing  alone,  will  not  apply  to  anything  but  the 
personalty.  But  I  am  glided  by  the  expression  of  intention 
to  dispose  of  all  he  had,  which  is  contained  in  the  opening 
words. 

Comments. 

So  in  Evans  v.  Jones y  46  L.  J.  R.,  Ex.  280,  the  words,  **or 
whatever  I  may  be  ix)88088ed  of  at  my  decease,"  following  a  dis- 
position of  personalty  only,  was  held  to  carry  the  real  estate  of 
the  testator.  Cook  v.  Jaggardy  L.  R.,  1  Exch.  125;  35  L.  J.  R., 
Ex.  76,  was  disting^shed ;  and  In  re  The  Greenwich  Hospital 
Improvement  Act,  20  Beav.  458,  and  IHlce  v.  JVilcey  9  L.  J.  R., 
C.  P.  197 ;  7  Bing.  664,  were  followed. 

See,  also,  Smyth  v.  Smythy  L.  R.,  8  Ch.  Div.  561,  where  real 
estate  was  held  to  pass  under  the  word  **  effects  "  in  a  residuary 
clause  following  a  gift  of  two  legacies.  And  a  widow's  gift  of 
**  all  I  have  power  over — viz.  plate,  linen,  china,  pictures,  jewel- 
lory,  lace,"  was  held  a  good  residuary  disposition  of  realty  and 
personalty  in  In  re  George^ s  Estate;  King  v.  George  (App.),  46 
L.  J.  R.,  Ch.  670 ;  L.  R.,  5  Ch.  Div.  627. 
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Carter  r.  Wake. 

[46  L.  J.  E.,  Ch.  841 ;  L.  E.,  4  Ch.  Div.  605.] 

A  pledgee  of  chattels  {e,g,  railway  bonds)  without  written 
memorandum  is  not  entitled  to  foreclosure,  but  only  to  sale. 

The  M.  R. :  The  depositee  of  title  deeds  of  land  is  en- 
titled to  a  foreclosure,  because  by  the  deposit  an  equitable 
mortgage  is  created,  involving  at  law  transfer  of  ownership, 
but  this  reasoning  does  not  apply  to  the  depositee  of  chattels 
who  never  had  the  ownership  at  law.  He  should  order  a 
sale  giving  plaintiff  leave  to  bid,  but  he  must  not  conduct 

the  sale. 

Comment. 

It  seems  to  be  now  settled  that  an  equitable  mortgagee  of 
land,  either  with  or  without  memorandum,  is  entitled  to  either  a 
sale  or  a  foreclosure  (see  Backhouse  v.  Charlton^  L.  E.,  8  Ch. 
Div.  444  ;  and  The  York  Union  Banking  Company  v.  Artley^  L.  E., 
11  Ch.  Div.  205,  and  see  44  &  4o  Vict.  c.  41,  s.  25.)  A  decree 
for  foreclosure  of  an  equitable  mortgage  ought  to  contain  the 
word  "foreclose,"  and  directions  that  upon  default  of  payment 
by  the  time  specified  the  mortgagor  will  be  foreclosed,  the  mort- 
gaged hereditaments  discharged  from  all  equity  of  redemption, 
ana  that  a  conveyance  from  the  mortgagor  to  the  mortgagee 
must  be  executed  {Lees  v.  Fisher,  L.  E.,  22  Oh.  D.  284*) 


Ungley  v.  Ungley. 

•      [46  L.  J.  E.,  Ch.  App.  854 ;  L.  E.,  5  Ch.  Div.  887.] 

The  M.  R. :  A  man,  in  consideration  of  the  marriage  of 
his  daughter,  orally  promises  the  intended  son-in-law  that 
he  will  give  his  daughter  a  particular  house  as  her  portion 
on  the  marriage.  Immediately  after  the  marriage  he  puts 
the  couple  in  the  house,  and  they  remain  there  until  his 
death,  intestate.  That  is  a  sufficient  part  performance  to 
take  the  case  out  of  the  Statute  of  Frauds.  The  law  is,  that 
if  the  legal  owner  of  an  estate  puts  a  stranger  in  possession 
of  it  in  pursuance  of  a  verbal  contract,  that  is  sufficient  part 
performance.  It  lets  in  evidence  of  the  terms  of  the  verbal 
contract.    Possession  of  a  stranger  is  cogent  evidence  of  some 
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oontracty  and  equity  and  good  oonsoienoe  require  evidence  of 
its  terms.  The  son  and  the  daughter  swear  to  the  gift,  and 
a  disinterested  witness,  the  vendor  of  the  property  to  the 
intestate,  who  says  the  intestate  told  him  that  it  was  to  give 
to  his  daughter  that  he  wanted  the  house,  corroborates  them. 
As  to  the  110/.  which  the  intestate  owed  to  a  building  society 
on  the  deposit  of  the  deeds,  the  debt  must  be  paid  out  of  the 
intestate's  general  estate.  A  gift  pn'md  facie  implies  (as  does 
a  sale)  freedom  from  incumbrances. 


Taylor  r.  The  Corporation  of  St  Helens. 

[46  L.  J.  E.,  Ch.  (App.)  857 ;  L.  K.,  6  Ch.  Div.  264.] 

The  M.  B. :  A  maxim  has  been  cited  that,  if  there  is  any 
doubt  about  the  meaning  of  a  grant,  it  is  to  be  read  most 
strongly  against  the  grantor.  According  to  Oret/  v.  Pearson^ 
6  H.  L.  C.  61 ;  26  L.  J.  E.,  Ch.  473,  and  Abboti  v.  Middleton, 
28  L.  J.  E.,  Ch.  110 ;  7  H.  L.  C.  68, 1  do  not  think  that 
maxim  has  now  any  particular  or  special  application.  You 
have  to  find  the  meaning,  and  then  you  do  not  want  the 
maxim.  If  you  cannot  find  out  the  meaning  the  instrument 
is  void  for  uncertainty,  and  in  that  way  you  certainly  con- 
strue it  in  favour  of  the  grantor,  because  you  annul  the  g^rant. 

The  grant  is  of  *'  all  and  singular  the  watercourses,  dams, 
reservoirs,  and  intended  reservoir  in  or  upon  the  lands  of  T., 
which  ....  are  described  ....  in  the  plan  annexed  to 
these  presents,  &c.,  which  plan  is  to  form  a  component  part 
of  these  presents."  This  is  a  grant  of  a  watercourse.  Such  a 
grant  may  mean :  (1)  the  easement  of,  or  right  to,  running 
water ;  (2)  the  channel  which  contains  the  water — e.  g.  the 
water  pipe  or  drain ;  (8)  the  land  over  which  the  water  flows. 
Which  it  does  mean  the  context  must  show.  If  there  is  no 
context  it  means  the  easement  only.  In  this  case  I  think  the 
word  "  watercourse  "  means  a  corporeal  hereditament,  and 
not  merely  the  easement,  and  that  it  includes  the  channel 
through  which  the  water  runs — ^in  this  case  an  artificial 
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channel  made  by  man.  It  conveys  not  merely  the  pipe  or 
drain,  but  the  water  in  it.  The  following  words :  "  And 
also  the  several  springs  or  streams  of  water  flowiog  into  it  or 
feeding  the  said  watercourses,  &c.,"  mean  the  grantor's  own 
streams  or  springs — springs  from  a  definite  source.  A  stream 
does  not  include  the  percolation  below  ground.  It  is  that 
which,  while  running  ordinarily  in  a  defined  channel,  is 
capable  of  diversion.  Whatever  gets  into  the  watercourse 
passes  under  the  word  "  watercourse,"  but  in  no  other 
way.  If  you  grant  a  containing  vessel  with  the  fluid  in  it, 
you  only  grant  that  vessel  and  that  fluid — you  do  not  grant 
the  right  to  any  fluid  which  the  man  may  put  in  it  with  the 
right  of  getting  it  out  again.  The  grantee  takes  the  fluid 
because  it  is  in  the  vessel ;  he  may  not  enlarge  the  vessel. 
There  is  an  exclusive  grant  of  a  right  of  user,  and  a  reserva- 
tion of  mines.  That  reservation  shows  that  the  springs  and 
streams  intended  must  be  those  in  a  distinct  locality.  Tou 
could  not  speak  of  mines  under  springs  and  streams  if  you 
meant  little  driblets  of  water  percolating  through  the  surface 
after  a  shower. 

The  grant  was  restricted  to  a  grant  of  the  watercourse  in 
its  actual  state,  and  to  such  water  as  could  be  conveyed  by 
the  watercourse.  Therefore  the  grantees  had  no  right  to 
alter  and  extend  the  watercourse,  as  they  have  done  by 
enlargement  of  the  culvert,  &c. 

In  re  Brook's  Mortgage. 

[46  L.  J.  E.,  Ch.  865.] 

Sect.  4  of  the  Vendors  and  Purchasers  Act,  1874,  does  not 
enable  the  personal  representative  of  a  mortgagee  to  convey 
the  legal  estate  of  the  mortgaged  property  to  a  transferee 
of  the  mortgage.  [Also  Re  Spradbcrg^s  Mortgage^  14  Ch. 
Div.  514.] 

[This  section  is  now  repealed  and  superseded  by  sect.  30 
of  the  Conveyancing  Act,  18b2,  as  to  deaths  after  December 
31,  1881.] 

r.  o 
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Lindsay  t\  EUicott. 

[46  L.  J.  E.,  Ch.  878.] 

Personal  estate  which  a  lady  had  brought  into  settlement 
on  her  marriage  was  limited  in  an  event  which  happened 
upon  trust  "  for  the  person  or  persons  (exclusive  of  W.  F. 
and  his  representatives),  who,  under  the  Statute  of  Distribu- 
tion would  have  become  entitled  thereto  if  the  said  (lady) 
had  died  possessed  thereof  a  feme  sole  and  intestate."  "W.  F. 
was  the  lady's  eldest  brother.  At  the  lady's  death  her 
statutory  next  of  kin  included  three  daughters  of  W.  F. 

The  M.  R. :  The  question  is  whether  the  children  of  W.  F. 
are  excluded,  or  whether  the  word  "  representatives  "  means 
personal  representatives.  In  my  opinion  the  word  here 
meant  beneficial  representatives.  The  cases  as  to  the  primaiy 
meaning  of  the  word,  and  the  dicta  of  V.-C.  Kindersley 
in  Crawford's  Trusts,  23  L.  J.  E.,  Ch.  625 ;  2  Drew.  230,  do 
not  apply  to  persons  who  take  derivatively,  under  the  Statute 
of  Distributions.  Where  you  have  a  class  who  take  under 
this  statute,  and  some  are  dead,  another  generation  take,  and 
so  take  by  representation.  They  represent  the  dead  members 
of  the  class.  In  this  case  the  word  "  representatives "  does 
not  mean  the  next-of-kin  of  W.  F.,  but  those  who  represent 
"W.  F.  as  next-of-kin  of  the  lady  settlor.  Sects.  6  and  7  of 
the  Statute  of  Distributions  show  that  the  children  of  "W.  F. 
represent  the  stock  of  W.  F.  The  daughters  of  W.  F.  are 
excluded. 

Stead  r.  Mellor. 

[46  L.  J.  E.,  Ch.  880 ;  L.  E.,  5  Ch.  Div.  225.] 

A  testatrix  bequeathed  all  her  personalty  to  her  executors 
on  trust  to  convert  it  into  money,  and,  after  payment  of 
debts  and  certain  legacies,  to  hold  the  residue  "  in  trust  for 
such  of  my  nieces,  A.  and  B.,  as  shall  be  living  at  my  death, 
my  desire  being  that  they  shall  distribute  such  residue  as 
they  think  will  be  most  agreeable  to  my  wishes."  Held, 
ihat  A.  and  B.  were  beneficially  entitled. 
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The  M.  R. :  If  I  found  the  same  words  here  as  in  Brigga 
V.  Penny,  21  L.  J.  E.,  Ch.  265  ;  3  Mac.  &  G.  546,  I  should 
probably,  but  not  necessarily,  follow  Lord  Truro's  decision 
there.  I  say  not  necessarily,  because  Gibson  v.  Fisher^  37 
L.  J.  R.,  Ch.  67 ;  L.  E.,  5  Eq.  51,  decides  that,  on  another 
testator's  will,  the  Court  is  not  necessarily  bound  by  a  pre- 
vious decision  on  the  same  words  in  another  will.  I  may 
remark  that  Briggs  v.  Penny,  often  cited,  has  never  been 
actually  followed.  I  might  not,  perhaps,  have  similarly  de- 
cided it.  The  reason  given  for  the  decision,  viz.,  that  the 
testatrix  assumed  that  her  views  and  wishes  were  already,  or 
would  thereafter,  be  made  known  to  the  legatee  held  to  be 
bound  by  the  expression,  "  well  knowing  that  she  will  dispose 
of  it  in  a  manner  in  accordance  with  my  wishes,"  is  most 
unsatisfactory.  So  the  Lord  Chancellor  reasoned  that  the 
fact  that  the  legatee  there  took  other  legacies  beneficially, 
showed  that  the  residue,  to  which  the  precatory  trust  was  held 
to  be  attached,  was  not  intended  for  her  beneficially.  That 
is  also,  to  my  mind,  unsatisfactory.  For  a  residue  is  a  chance 
thing,  and  it  is,  therefore,  natural  enough  to  give  a  pecuniary 
legacy  of  defined  amount,  and  then  the  residue  (on  the  same 
footing). 

In  the  present  case  the  testatrix  shows  that  she  knew  how 
to  create  (an  express)  trust ;  for  she  created  it.  (It  is,  there- 
fore, very  improper  to  imjAy  trusts  here.)  The  matter  is  left 
to  the  inclinations  of  the  legatees,  and  they  are  made  abso- 
lute judges  of  the  mode  of  distribution.  There  is  no  pretence 
for  saying  that  there  is  a  trust. 

Comment. 

The  M.  E.  also  held,  in  Re  Hutchinson  and  Tenant,  L.  E., 
8  Ch.  Div.  540,  that  a  gift  to  a  wife  **  absolutely,  with  full  jmwer 
to  dispose  of  the  same  as  she  may  think  fit  for  the  benefit  of  my 
family,  having  full  confidence  that  she  will  do  so^^^  was  an  absolute 
gift.  See  also,  in  He  Adams,  52  L.  J.,  Ch.  758.  The  decisions 
of  Malins,  V.-C,  in  Curnick  v.  Tucker,  L.  E.,  17  Eq.  310,  and 
Le  Marchant  v.  Le  Marchant,  L.  E.,  18  Eq.  414,  are  in  effect 
over-ruled  by  Lamhe  v.  Fames,  L.  E.,  6  Ch.  599 ;  40  L.  J.  Cli.,  447. 

o2 
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Dawson  v.  The  Bank  of  Whitehaven. 

[46  L.  J.  E.,  Ch.  (App.)  884  ;  L.  E.,  6  Ch.  Div.  218.] 

A  woman,  married  before  the  Dower  Act,  joined  in  a 
mortgage  by  lier  husband  of  his  freehold  to  release  her  dower, 
the  equity  of  redemption  and  trusts  of  surplus  arising  from 
a  sale  being  reserved  to  the  husband,  his  heirs,  executors, 
and  assigns.  Held,  that  the  equity  of  redemption  was  not 
charged  with  the  amount  of  dower  against  an  assign  of  the 
husband  claiming  under  assurance  subsequent  to  the  mort- 
gage. 

The  M.  E. :  The  case  is  governed  by  the  old  law.     The 

question  is  whether,  under  it,  when  the  wife  joined  the 
husband  in  levying  a  fine,  and  then  mortgaged  the  estate 
in  fee,  dower,  which  was  destroyed  at  law,  subsisted  in 
equity  for  any  purpose ;  and  especially  whether  she  had  any 
equitable  right  against  her  husband's  estate  in  respect  of  the 
inchoate  right  of  dower,  destroyed  at  law.  No  such  claim 
as  the  present  has  ever  before  been  made.  As  to  dower, 
equity  did  not  follow  the  law.  There  was  no  dower  of  an 
equitable  estate.  The  fine  destroyed  the  dower  at  law  by 
changing  the  seisin,  the  use  of  the  fine  being  to  the  mortgagee 
in  fee.  Where  is  the  equity  to  revive  it  ?  It  was  a  voluntary 
changing  of  the  husband's  legal  to  an  equitable  estate.  She 
must  be  taken  to  have  known  that  the  inchoate  right  to  dower 
did  not  attach  to  an  equitable  estate.  Extinguishment  at 
law  operated  as  extinguishment  in  equity,  because  dower  did 
not  exist  at  all  in  equity.  The  observations  of  Vice-Chan- 
cellor  Sewell  in  Jackson  v.  Parhvr^  2  Amb.  687,  only  mean 
that  the  form  of  the  deed  there  gave  her  the  right  to  redeem, 
the  form  of  reservation  of  the  right  of  redemption,  giving 
her  an  estate  as  tenant  by  entirety,  and,  if  she  survived,  she 
could  have  redeemed  under  that.  Then,  having  redeemed, 
the  Court  could  not  take  the  estate  from  her  without  giving 
her  dower.  Lord  Eedesdale  meant  no  more  in  Jackson  v» 
Innes,  1  Bligh,  104. 
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Henderson  v.  Maxwell. 

[46  L.  J.  E.,  Ch.  891  ;  L.  E.,  5  Ch.  Div.  892.] 
A  publisher,  before  publication,  entered  at  Stationers'  Hall 
the  intended  date  of  publication  of  the  first  number  of  a 
magazine,  which  was  also  the  actual  date.  Held,  an  insuffi- 
cient compliance  with  sect.  13,  5  &  6  Vict.  c.  45,  and  that  no 
copyright  was  acquired  in  a  tale  appearing  in  such  magazine 
under  sect.  18. 

.  The  Act  contemplates  two  things:—].  That  the  person 
making  the  entry  shall  be  the  proprietor  of  the  copyright. 
2.  That  the  book  or  subject  of  copyright  is  something  which 
has  been  already  published,  from  which  it  follows  that  no 
man  can  make  an  entry  who  is  not  the  proprietor  of  some- 
thing already  published.  The  Act  only  protects  what  is 
already  given  to  the  world.  Sect.  18  cannot  apply  to  a 
periodical  not  published. 


In  re  Ware,  ex  parte  Drake. 

[46  L.  J.  E.,  Bank.  App.  105  ;  L.  E.,  5  Ch.  Div.  867.] 

The  judgments  in  Brinsmead  v.  Harrison^  40  L.  J.  E., 
C.  r.  281 ;  L.  E.,  6  C.  P.  584,  show  that  the  theory  of  a 
judgment  in  detinue  is  that  it  is  a  kind  of  involuntary  sale 
of  the  plaintiff's  goods  to  the  defendant,  the  Court  giving  the 
plaintiff  the  next  best  thing — viz.,  the  value  of  the  goods. 
If  he  does  not  get  that  value  the  property  remains  in  the 
plaintiff,  and  he  has  a  right  to  recover  it  by  legal  process 
wherever  he  finds  it — i,  e.,  while  the  judgment  remains  un- 
satisfied the  property  remains  in  the  plaintiff. 

If  the  defendant  becomes  bankrupt  and  the  plaintiff  merely 
proves  his  debt  under  the  liquidation  or  bankruptcy  proceed- 
ings, he  does  not  abandon  his  property  in  the  article  which  is 
the  subject  of  the  action.  Nothing  was  here  done  under  the 
proof,  no  vote  upon  it  took  place,  and  it  was  not  either 
formally  accepted  or  rejected  by  the  trustee.  The  trustee 
took  the  mare,  which  was  the  subject  of  this  action,  and  sold 
it,  and  within  a  reasonable  time  from  his  discovery  of  the 
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facts,  the  plaintiff  claimed  to  be  paid  his  judgment  debt  out 
of  the  proceeds  of  sale  of  the  mare.  The  proper  order  is  that 
which  we  make,  for  delivery  of  the  mare  to  the  plaintiff. 
But  as  he  might  have  obtained  the  order  from  the  Court  of 
Bankruptcy  instead  of  by  ordering  the  sheriff  to  take  forcible 
possession,  as  he  did,  he  will  not  be  allowed  costs. 

If  the  liquidation  had  not  intervened,  the  plaintiff  could 
have  obtained  an  order  for  delivery  of  the  mare,  under 
sect.  78  of  the  Common  Law  Procedure  Act,  1854 ;  and  as 
it  did  intervene,  the  same  order  could  have  been  obtained  in 
bankruptcy. 

Re  The  Norton  Iron  Company. 

[47  L.  J.  E.,  Ch.  9.] 

A  creditor,  who,  with  notice  that  another  creditor  has  pre- 
sented a  winding-up  petition,  presents  a  similar  petition,  does 
so  at  the  risk  of  having  his  petition  dismissed  with  costs, 
unless  he  can  prove  that  collusion  between  the  first  petitioner 
and  the  company  actually  exists.  But  if  he  can  prove  that 
he  had  reasonable  ground  for  suspecting  collusion  as  to  the 
other  petition,  he  may  proceed  vidth  his  own,  and  will  be 
allowed  his  costs.  In  re  The  General  Financial  JBank,  L.  R., 
20  Ch.  Div.  276 ;  51  L.  J.,  Ch.  490. 

[Where  two  petitions  were  advertised  in  the  same  London 
Oazettey  but  one  was  presented  a  day  before  the  other,  al- 
though advertised  in  a  later  page  of  the  GazettCy  the  conduct 
of  the  winding-up  order  was  given  to  the  petitioner  whose 
petition  was  first  presented.  In  re  Storforth  Lane  Colliery 
Company  {Lim.),  48 L.  J.  R.,  Ch.  416;  L.  E.  10  Ch.  Div.  487.] 

Hunt  V.  The  City  of  London  Beal  Property 

Company. 

[47  L.  J.  R.,  Ch.  (App.)  51  ;  L.  R.,  2  Q.  B.  Div.  605.] 

Where  an  action  is  commenced  in  the  Chancery  Division, 
and  sent  for  trial  hy  jury  to  one  of  the  common  law  divi- 
sions, a  Divisional  Court  is  the  proper  Court  before  which  to 
make  an  application  for  a  new  trial. 
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A  judge  need  not  make  an  order  stating  reasons  why  it  is 
not  expedient  to  try  the  action  in  the  Chancery  Division. 


Willis  r.  Eymer. 

[47  L.  J.  E.,  Ch.  90  ;  L.  R,  7  Ch.  Div.  181.] 
The  question  is  whether,  where  a  precatory  trust  has  been 
created  by  will  in  favour  of  "children,"  simpliciter^  the  trustee 
may,  in  executing  the  trust,  limit  the  shares  of  the  daughters 
to  their  separate  use.  I  am  of  opinion  that  this  may  be 
done.  ^ 

EeUand  v.  Fulford. 

[47  L.  J.  E.,  Ch.  94  ;  L.  E.,  6  Ch.  Div.  491.] 
Real  estate,  to  which  an  infant  was  entitled  in  fee  simple, 
was  taken  by  a  railway  company,  and  the  purchase-money 
(over  200/.)  was  paid  into  Court  under  section  69  of  the 
Lands  Clauses  Consolidation  Act,  1845.  Held,  that  the  pur- 
chase-money was  to  be  treated  as  real  estate,  and  that,  on  the 
death  of  the  infant,  his  heir  was  entitled. 

More  than  half  the  persons  named  in  the  section  have 
tmsettled  estates.  The  application  of  the  money  is  to  be  in 
the  "  purchase  or  redemption  or  the  discharge  of  any*  .  .  . 
incumbrance  aflPecting  the  land  in  respect  of  which  such 
money  shall  have  been  paid,  or  affecting  other  lands  *  settled* 
therewith  to  the  same  or  like  uses."  Here  settled  merely 
means  "  standing  limited,"  otherwise  it  would  not  apply  to 
more  than  half  of  the  cases.  The  whole  section  is  intended 
to  keep  parties  who  may  be  under  disabilities  or  otherwise  in 
the  same  position. 

In  re  Mercerin's  Trusts. 

[47  L.  J.  R,  Ch.  114 ;  L.  E.,  7  Ch.  Div.  184.] 
The  Court  has  jurisdiction,  under  sections  84  and  89  of  the 
General  Metropolitan  Paving  Act,  to  order,  a  district  board  of 
works  to  pay  the  expenses  of  investment  in  consols  of  the 
purchase-money  of  lands  taken  by  the  board  by  agreement  in 
pursuance  of  the  Act. 
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Selby  r.  Whittaker. 

[47  L.  J.  E.,  Ch.  121 ;  L.  R.,  6  Ch.  Div.  239.] 

A  testator  bequeathed  a  sum  of  money  to  trustees  upon 
trust  for  investment  and  payment  of  the  dividends  in  moie- 
ties to  his  two  daughters,  A.  W.  and  J.  "W.,  respectively  for 
life,  and,  after  their  respective  deceases,  leaving  issue,  or  other 
lineal  descendants,  her  or  them  surviving  to  pay,  assign,  and 
transfer  the  principal  unto  her  child  or  children,  or  other 
lineal  descendants,  per  stirpes,  as  they  should  respectively 
attain  twenty-one,  but  the  shares  of  the  children  to  be  abso- 
lute vested  interests  immediately  on  the  decease  of  their 
parent,  and  transmissible  to  their  executors  or  administrators 
respectively,  with  a  gift  over  in  case  of  the  death  of  either 
daughter  without  issue  or  lineal  descendants  her  surviving. 
Three  of  A.  W.'s  children  died  in  her  lifetime  without  issue. 
Held,  that  their  representatives  were  not  entitled  to  share  in 
the  trust  fund. 

The  M.  R. :  The  gift  to  the  children  is  clearly  contingent 
on  their  surviving  the  parent.  The  only  gift  is  a  direction 
to  pay  and  transfer  at  twenty-one.  The  testator  is  imagin- 
ing that  there  will  be  some  person  to  accept  the  payment 
after  the  death  of  the  daughters.  Then  the  gift  to  the 
child  or  children  is  to  them  altogether  as  a  class.  They  take 
separate  shares  at  different  times.  It  is  not  necessary  to  a 
class  gift  that  every  member  shall  take  the  same  share  or  at 
the  same  time.  Then  there  is  the  express  direction  as  to  the 
time  of  vesting.  The  indications  of  intention  to  make  the 
gift  contingent  are  cumulative  and  conclusive. 


i\  Bull. 

[47  L.  J.  R.,  Ch.  139;  L.  R.,  7  Ch.  Div.  29.] 

An  agreement  in  writing  to  take  a  lease  of  a  house  for  a 
certain  term,  at  a  defined  rent,  contained  a  stipulation:  "This 
agreement  is  made  subject  to  the  preparation  and  approval  of 
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a  formal  contract."     Held,  that  there  was  no  agreement  of 
which  the  Court  could  enforce  specific  performance. 

The  M.  R. :  If  on  a  proposed  sale  or  lease  of  an  estate 
two  persons  agree  to  all  the  terms,  but  say :  "  We  will 
have  them  put  into  form ;"  then,  all  the  terms  being 
agreed  to  and  put  into  writing,  there  is  a  contract.  But,  if 
they  agree  in  writing  that  the  terms  up  to  a  certain  point 
shall  be  the  actual  terms,  but  that  some  minor  terms  shall 
be  settled  by  solicitors  and  approved  by  them,  then  there  is 
no  contract,  because  all  the  terms  have  not  been  settled.  The 
distinction  is  that  pointed  out  by  Lord  Westbury  in  Chin" 
nock  V.  The  Marchioness  of  Ely,  34  L.  J.  R.,  Ch.  399;  4  De 
G.,  J.  &  S.  368.  "  If  there  has  been  a  final  agreement, 
sufficiently  evidenced,  the  agreement  shall  be  binding  al- 
though the  parties  may  have  declared  that  the  writing  is 
only  to  serve  as  instructions  for  a  formal  agreement,  or  al- 
though it  may  be  an  express  term  that  a  formal  agreement 
shall  be  prepared."  "  But  if  to  a  proposal  or  offer  an  assent 
is  given  subject  to  a  provision  as  to  a  contract,  then  the  stipu- 
lation as  to  the  contract  is  a  term  of  the  assent,  and  there  is 
no  agreement  independent  of  that  stipulation." 

Comment. 

See  and  compare  Hussey  v.  Home  Payne^  48  L.  J.  B.,  Ch.  846; 
L.  R.,  4  App.  Cas.  31 1 ;  and  Eadie  v.  Addison,  52  L.  J.  R.,  Ch.  80. 

The  result  of  the  decisions  seems  to  be  that  if  the  only  term 
left  open  is  that  the  agreement  to  buy  an  estate  is  *^  subject  to 
the  title  being  approved  by  our  solicitors,"  or  the  offer  to  take  a 
lease  contains  the  words,  *'  A  proper  lease  to  be  drawn  up  with 
all  proper  clauses  and  approved  of  by  me  and  my  solicitor,  and 
executed  before  the  commencement  of  tenancy;  and,  if  not,  this 
offer  be  void,"  and  such  offer  is  accepted  without  variation,  the 
contracts  in  each  case  will  bind,  and  the  Court  will  exercise  the 
function  of  the  soHcitor,  and  take  care  that  a  good  title  is  given 
or  a  proper  lease  made.  Where  the  Court  can  do  justice  in 
matters  so  strictly  within  its  province  as  the  consideration  of  a 
title,  or  as  to  what  are  ** usual  and  proper"  covenants  in  a  lease, 
it  will  do  so.  It  has  already  to  do  so  in  the  frequent  case  of 
agreement  for  a  lease  with  ** usual"  covenants,  and  there  are 
numerous  decisions  on  these  very  words.  But  it  is  conceived 
that  Winn  v.  Bull  is  still  good  law — t*.  e.,  that  where  the  very 
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terms  by  which  at  least  one  of  the  parties  intends  to  be  bound 
are  left  in  uncertainty,  or  where  the  preparation  of  a  contract  is 
plainly  made  a  condition  precedent,  there  is  no  contract  until 
and  unless  the  terms  are  settled  or  the  contract  signed.  See  also 
Harvey  v.  Barnard's  Inn,  ^c.  50  L.  J.,  Ch.  759 ;  45  L.  T.  280, 
and  Donnison  v.  Cafi  Co.,,  45  L.  T.  187. 


Harrison  v.  Jackson. 

[47  L.  J.  R,  Ch.  142;  L.  R,  7  Ch.  Div.  339.] 

The  doctrine  of  ademption  of  specific  legacies  more  often 
than  not  defeats  the  intention.  But  the  law  is  that  a  specific 
legacy  is  adeemed  when  its  subject  matter  has  been  aliened 
by  the  testator  in  his  lifetime.  The  testator  has  sold  this 
stock,  and  bought  something  else  with  the  money.  There  is 
•no  difference  whether  that  money  was  applied  to  buy  shares, 
or  horses,  or  anything  else.  He  has  applied  his  own  money 
to  buy  something  which  is  not  the  specific  article  bequeathed 
by  him.  I  disapprove  of  Le  Grice  v.  Finch  y  3  Mer.  50,  and 
of  Clark  v.  Browne,  2  Sm.  &  G.  524.  If  the  first  case  is 
right  it  must  follow  that,  to  whatever  article  you  trace  the 
disposition  of  the  money,  which  is  the  produce  of  the  original 
specific  legacy,  that  article  would  pass.  In  the  second  case 
the  Vice-Chancellor  adopted  the  rule  of  the  civil  law  errone- 
ously; for  the  testator  did  not  "  set  apart  any  specific  fund 
to  be  expressly  reserved  for  the  legatee,"  and  hence  the  civil 
law  had  nothing  to  do  with  it. 

If  a  man,  by  will,  gives  a  debt,  and  he  is  paid  that  debt 
in  his  lifetime  and  with  the  money  buys  a  horse,  the  horse 
does  not  pass. 


CampbeU  v.  Holyland. 

[47  L.  J.  R,  Ch.  145;  L.  R,  7  Ch.  Div.  166.] 

Everyone  who  takes  under  an  absolute  order  for  foreclosure 
must  be  assumed  to  know  that  the  Court  has  still  a  discretion 
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to  allow  the  mortgagor  to  redeem.  The  cases  in  which  the 
Court  will  exercise  that  right  depend  on  the  circumstances  of 
each  case.  In  the  first  place,  the  mortgagor  must  come 
promptly — that  is,  within  a  reasonable  time.  Where  it  is  an 
estate  in  possession,  and  the  mortgagee,  under  the  decree 
proceeds  to  alter  and  improve  the  estate,  &c.,  the  mortgagor 
must  come  much  more  quickly  than  when  the  mortgage  is  of 
reversionary  property.  Then  such  circimistances  as  whether 
the  mortgagor  had  a  reasonable  expectation  of  getting  the 
amount  from  a  certain  source,  but  was  disappointed  at  the 
last  moment;  and  whether  it  was  a  very  large  sum;  and  the 
nature  of  the  property,  as  regards  its  real  value  and  the 
amount  of  the  mortgage  upon  it  relatively  considered,  must 
be  fairly  weighed.  Again,  it  may  be  an  old  family  estate 
or  a  chattel  with  dkpretium  affedionis  as  far  as  the  mortgagor, 
and  he  only,  is  concerned.  Or  it  may  be  (as  here)  that  the 
property,  though  a  reversionary  interest  in  the  funds,  is  of 
special  and  not  merely  money  value  to  both  litigants,  having 
regard  to  some  other  litigation  and  to  the  nature  of  a  title 
connected  with  it,  although  (as  here)  the  property  is  not 
proved  to  be  of  much  more  money  value  than  the  amount  in 
which  it  is  mortgaged. 

As  regards  interference  with  purchasers  from  the  mort- 
gagee, there  are  purchasers  and  purchasers.  One  may  buy 
fairly  long  after  a  foreclosure  decree,  and  with  no  notice  of 
any  extraneous  circumstances  affecting  the  matter,  and  an- 
other may  buy  within  twenty-four  hours  of  the  decree  being 
made  absolute  with  such  notice.  The  present  purchaser 
bought  for  a  collateral  object,  and  he  had  verbally  agreed  to 
buy  even  before  the  decree  was  made  absolute.  Again,  the 
mortgagor  had  also  agreed  to  buy  the  property  from  the 
mortgagee  under  what  he  thought  was  a  valid  contract;  but 
the  judge  decided  that  the  other  purchaser  had  the  better 
contract.     Then  the  mortgagor  at  once  made  this  motion. 

I  open  the  foreclosure,  and  allow  the  mortgagor  to  redeem. 
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Wilkes  V,  Saunion. 

[47  L.  J.  E.,  Ch.  150;  L.  E.,  7  Ch.  Div.  188.] 

In  an  action  for  redemption  of  a  mortgaged  ship,  mort- 
gagees are  entitled  as  "  just  allowances  "  to  the  expenses  of  a 
proper  seizure  of  the  ship,  advertising  it  for  sale,  and  effect- 
ing insurances. 

Tipton  Green  Colliery  Company  v.  Tipton  Moat 

Colliery  Company. 

[47  L.  J.  E.,  Ch.  152;  L.  E.,  7  Ch.  Div.  192.] 

Mortgagees  in  possession  will  be  allowed  for  "  necessary 
repairs"  executed,  under  the  words  "just  allowances."  For 
permanent  or  substantial  improvements  alleged  to  have  been 
made  by  them  to  be  allowed,  they  must  be  asked  for  specially, 
and  be  proved  to  have  been  made. 


Bead  v.  Bailey. 

[47  L.  J.  E.,  Ch.  (H.  L.,  afltening  the  M.  E.)  161 ;  L.  E.,  3  App. 

Cas.  94.] 

This  case  is  in  effect  an  approval  and  establishment  of  the 
principle  of  Ex  parte  Sillitoey  1  Glyn  &  J.  374. 

It  is  that  the  bankruptcy  rule  to  keep  the  joint  and  sepa- 
rate estates  of  a  firm,  and  an  individual  member  of  such  firm 
(who  are  both  bankrupt),  distinct,  does  not  apply  where  one 
partner  has  defrauded  the  firm  by  withdrawing  partnership 
assets. 

In  re  Cigala's  Settlement. 

[47  L.  J.  E.,  Ch.  166;  L.  E.,  7  Ch.  Div.  351.] 

By  a  settlement  made  on  the  marriage  of  a  female  British 
subject  with  a  foreigner,  a  sum  of  3  per  cent.  Eentes,  and 
some  shares  in  the  Bank  of  France,  the  wife's  property,  were 
vested  in  trustees,  three  of  whom  were  British  subjects.    The 
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husband  and  wife,  in  exercise  of  a  power  contained  in  the 
settlement,  appointed  the  trust  funds,  subject  to  their  own 
life  interests,  amongst  their  children,  who  were  domiciled 
foreigners.  Both  parents  haying  died,  held,  that  the  funds 
were  liable  to  succession  duty. 

The  M.  E.:  "Property,"  in  sect.  2  of  the  Succession 
Duty  Act,  includes  this.  The  tax  is  in  many  cases  pay- 
able by  foreigners,  as  in  the  case  of  a  British  subject 
leaving  English  property  to  a  foreigner.  There  mohilia 
sequuntur  personam.  This  is  movable  property,  and  there  is 
in  this  settlement,  made  in  England,  in  English  form,  of 
English  property,  in  English  language,  and  three  of  the 
trustees  being  English,  a  power  to  change  the  investments  for 
English  securities.  The  forum  is  English,  since  the  children 
are  obliged  to  come  here  to  ask  for  the  money,  and  the  trus- 
tees could  only  have  been  sued  in  this  Court. 


Be  Albion  Steel  and  Wire  Company. 

[47  L.  J.  E.,  Ch.  229 ;  L.  R.,  7  Ch.  Div.  547.] 
Section  10  of  the  Judicature  Act,  1875,  only  assimilates 
the  rules  to  be  observed  in  winding  up  a  company  to  those 
previously  existing  in  bankruptcy  so  far  as  relates  to  the 
mode  of  proof,  and  the  debts  provable.  It  does  not  extend 
to  give  to  any  debts  such  right  of  preferential  proof  as  they 
would  have  had  in  bankruptcy. 


Hampshire  r.  Wickens. 

[47  L.  J.  E.,  Ch.  243  ;  L.  R.,  7  Ch.  Div.  155.] 

A  covenant  in  a  lease  of  a  house  against  assignment, 
imderletting,  or  parting  with  the  possession  of  premises 
without  consent,  such  consent  not  to  be  withheld  as  to  a 
respectable  tenant,  and  not,  without  consent,  to  put  up  bills 
as  to  letting  apartments,  is  not  a  "  usual "  covenant.  It  is, 
however,  said  that  this  is  less  extensive  than  a  general  and 
unrestricted  covenant  not  to  assign.     I  assent  to  this,  and 
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hold,  as  waa  also  held  by  the  Appeal  Court  in  Rodgkimon  v. 
Crowe,  44  L.  J.  E.,  Ch.  238,  680 ;  L.  E.  19  Eq.  591,  10  Ch. 
623,  that  such  a  general  covenant  is  not  a  "usual "  covenant. 
.  Haines  v.  Burnett,  29  L.  J.  E.,  Ch.  289 ;  27  Beav.  500, 
is  wrong  in  principle  and  authority,  and  is  overruled. 

"  Usual "  covenants  may  vary  from  time  to  time  according 
to  the  knowledge  of  mankind  for  the  time  being.  The 
"  usual "  lessee's  covenants  at  present  are  thus  stated  in  the 
last  edition  of  Davidson's  Precedents,  vol.  5,  part  1 :  (1)  To 
pay  rent,  (2)  to  pay  taxes  except  landlord's  taxes,  (JJ)  to 
keep  and  deliver  up  the  premises  in  repair,  and  (4)  to  allow 
the  lessor  to  enter  and  view  the  state  of  repair,  (5)  a  clause 
for  re-entry  in  default  of  payment  of  rent  [not  on  bankruptcy, 
Hodgkinson  v.  Crowe,  %npra\. 

And  the  lessor's  "  usual "  covenant  is  the  qualified  one  for 
quiet  enjoyment. 

In  re  The  Wedgwood  Coal  and  Iron  Company, 

Anderson's  Case. 

[47  L.  J.  E.,  Ch.  (App.),  273 ;  L.  E.,  7  Ch.  Div.  75.] 

If  a  man  contracts  for  paid-up  shares  with  a  company, 
and  there  is  no  other  contract — i.  e,,  no  previous  contract  to 
take  shares  at  all — and  the  company  allots  the  paid-up 
shares,  and  the  contract  is  registered  imder  section  25, 
neither  party  can  alter  the  contract,  independently  of  any 
equitable  grounds  which  may  exist  to  set  it  aside.  As  to 
such  equitable  groimds,  I  instance  a  person  holding  a  fidu- 
ciary position  towards  the  company  entering  into  such  a 
contract  as  he  cannot  fairly  be  allowed  to  enforce.  Then  the 
company  may  either  (1)  ask  the  Court  to  set  aside  the  whole 
contract,  in  which  case  the  shares  would  not  be  allotted  at 
all,  and  the  consideration  would  have  to  be  returned,  or  (2) 
the  company  may  treat  the  fiduciary  as  a  trustee  for  the 
company  of  the  profit  made  by  the  contract,  and  may  take 
that  profit  from  him — not  altering  the  nature  of  the  allotted 
shares. 
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Contemporaneous  documents  executed  and  assented  to  by 
the  same  persons  at  the  same  time  are  to  be  read  together,  so 
that  any  ambiguity  in  one  may  be  explained  by  the  other  { 
and,  even  if  there  is  any  inconsistency  between  them,  the  in- 
consistency may  be  explained  by  taking  the  documents  jointly. 

When  Lord  Justice  Mellish  said  in  Crickmcr^s  Case,  44 
L.  J.  R.,  Ch.  595*;  L.  R.,  10  Ch.  Div.  614,  that  you  cannot 
have  a  contract  under  sect.  25,  unless  it  is  "  external "  to  the 
company,  he  meant  one  which  was  not  part  of  the  original 
constitution  of  the  company,  and  that  the  person  contracting 
must  be  external  to  the  company — i,  e.y  external  in  the  sense 
of  not  being  one  of  the  members  of  the  company  merely 
co-operating  in  the  formation  of  the  company. 

Comment. 

Ab  regards  the  conditions  which  are  required  by  the  Com- 
panies Act  to  bo  stated  in  the  memorandum,  the  articles  cannot 
be  referred  to  for  the  purpose  of  modifying  or  qualifying  them. 
The  M.  E.*8  observations  as  to  the  power  to  explain  contempo- 
raneous memorandum  and  articles  by  one  another  are  confined 
to  matters  not  required  to  be  stated  in  the  memorandimi.  See 
Guinness  v.  Land  Corporation  of  Ireland ^  L.  R.,  22  Ch.  Div.  377. 


In  re  Cardross's  Settlement  Trusts. 

[47  L.  J.  E.,  Ch.  327  ;  L.  R,  7  Ch.  Div.  728.] 

Under  a  marriage  settlement  of  the  lady's  personalty,  made 
with  the  sanction  of  the  Court,  the  lady  being  seventeen 
years  old,  a  power  was  given  to  her  as  first  tenant  for  life  to 
consent  to  any  change  of  investments.  Held,  that  she  might 
BO  consent  while  a  minor. 

It  must  have  been  contemplated  that  some  change  might 
be  desirable  in  four  years.  I  adopt  the  passage  in  Prest. 
Abs.  p.  326  :  "  An  infant  may  exercise  a  power  coupled  with 
an  interest  if  his  infancy  be  dispensed  with,  or  if  from  the 
nature  of  the  power  it  is  evident  that  it  was  in  the  con- 
templation of  its  author  that  it  should  be  exercised  during 
minority." 
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Comment. 

In  In  re  D^Augilau,  po&ty  L.  J.  Cotton  somewhat  dissented 
from  this  decision.  See  also  Re  Duke  of  Newcastle's  Settled 
Estates,  52  L.  J..  Ch.  645  ;  and  The  Settled  Land  Act,  1882, 
B8.  3,  6,  17,  33,  56,  58,  and  60. 


Be  Marriott  {Deceased),  Moors  i^.  .Marriott. 

[47  L.  J.  E.,  Ch.  331 ;  L.  R,  7  Ch.  Div.  543.] 

The  secretary  and  manager  of  a  benefit  building  society 

established  and  certified  under  6  &  7  Will.  4,  o.  32,  with 

rules  providing  for  the  inspection  and  auditing  of  its  ofiBcers' 

accounts,  having,  as  such  officer,  obtained  possession  of  monies 

of   the  society  and  misappropriated  them,  died  insolvent. 

Held,  that  his  estate  was  liable,  under  4  &  5  Will.  4,  c.  40, 

8.  12,  to  discharge  the  claim  of  the  society  for  such  monies 

before  any  other  creditors  could  be  paid,  and  the  negligence 

of  the  company  in  not  having  audited  the  accoimts  was  no 

answer. 

Comment. 

The  statute  in  question  was  repealed  by  the  18  &  19  Vict, 
c.  63,  and  the  6  &  7  Will.  4,  c.  32,  was  repealed  by  the  37  &  38 
Vict.  c.  42,  8.  7,  as  to  any  society  obtaining  a  certificate  of  incor- 
poration under  the  last-mentioned  act.  JSee  also  38  &  39  Vict, 
c.  9,  and  40  &  41  Vict.  c.  63. 

Erehl  v.  Burrell. 

[47  L.  J.  E.,  Ch.  353 ;  L.  E.,  7  Ch.  Div.  551  ;  affirmed  48  I|.  J. 

E.,  Ch.  252 ;  L.  E.,  11  Ch.  Div.  146.] 

A  defendant  had  full  notice  of  the  claim  to  a  right  of  way 
which  was  established  at  the  hearing.  Notwithstanding  that 
he  put  up  a  solid  and  expensive  structure  over  the  site  of  the 
right  of  way,  and  then  offered  a  substituted  way.  Held, 
that  a  mandatory  injunction  for  removal  of  the  structure 
should  issue. 

The  Court  is  not  to  enable  a  rich  man  to  buy  a  poor  man's 
property  without  his  consent.  If  I  withheld  the  injunction 
I  should  add  one  more  to  the  nimiber  of  instances  which  we 
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iave  from  the  time  when  the  Bible  was  written  until  now,  in 
•which  the  man  of  wealth  has  endeavoured  to  deprive  his 
poorer  neighbour  of  his  property,  with  or  without  adequate 
compensation. 

Cooper  i\  M'Donald. 

-[47  L.  J.  E.,  Ch.  (App.,  affirming  the  M.  E.),  373 ;  L.  E.,  7  Ch. 

Div.  288.] 

The  M.  R. :  A  separate  use  standing  alone  gives  the  wife 
the  power  of  disposition  as  if  she  were  a  single  woman.  It 
has  a  meaning  attached  to  capital  as  well  as  to  income. 
As  regards  capital,  it  both  secures  the  income  to  the  wife 
and  gives  her  the  power  of  alienation.  A  gift  of  a  fee 
simple  estate  or  of  a  capital  sum  to  a  married  woman  for 
her  separate  use  gives  her  the  same  power  of  alienation  as  if 
she  were  a  single  woman;  and  the  husband  has  no  interest. 
The  separate  use  is  a  creature  of  equity  which  says  that 
property  may  be  so  limited  as  to  enable  the  woman  to  get 
rid  of  every  possible  interest  of  the  husband.  It  is  the  same 
for  this  purpose  as  if  the  property  had  been  limited  to  such 
uses  as  she  should  by  deed  or  will  appoint.  The  fetter 
imposed  by  restraint  on  anticipation  is  merely  intended 
to  secure  the  property  to  her ;  it  does  not,  if  imposed  in  re- 
spect of  real  estate  otherwise  hers  in  tail,  deprive  her  of  the 
right  of  enlarging  the  estate  tail  into  a  fee.  This  she  did 
by  deed  duly  enrolled,  in  which  the  husband  concurred,  as 
was  necessary  under  section  40  of  the  Fines  and  Eecoveries 
Act.  The  concurrence  is  necessary,  because  the  separate 
use  (whatever  else  it  may  do)  could  not,  per  sc,  enable  the 
married  woman  to  convert  a  fee  tail  (which  is  the  subject  of 
special  legislation)  into  a  fee  simple.  Then  the  husband 
became  bankrupt,  and,  it  was  said,  was  entitled  to  an  estate 
by  the  curtesy,  and  could  not  concur  after  his  bankruptcy. 
As  regards  that,  if  the  wife  had  never  alienated,  but  had 
died  tenant  in  tail  or  in  fee  in  equity,  curtesy  would  have 
attached,  whether  the  estate  was  merely  equitable  either  with 
the  separate  use,  or  equitable  without  the  separate  use.     But 

r.  p 
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the  Bankruptcy  Act  does  not  prevent  the  husband  from  con- 
curring in  this,  his  wife\  (not  his),  statutory  disposition. 

For  with  the  notable  exception  of  dower,  before  the  Dower 
Act,  equity  follows  the  law,  in  the  incidents  of  estates, 
and  gives  the  same  curtesy  out  of  equitable  as  out  of  legal 
estates.  When  the  wife  died  intestate  her  husband  would 
take  something,  and  her  eldest  son  something,  both  as  equit- 
ably entitled.  The  property  would  descend  to  the  eldest 
son  subject  to  the  curtesy  of  the  husband;  so  far  equity 
follows  the  law.  Then  comes  the  separate  use,  engrafting 
something  on  the  equitable  estate.  It  took  away  the  hus- 
band's right  to  the  income  during  the  coverture,  and  gave 
the  wife  the  absolute  ownership  during  the  coverture,  and, 
if  the  separate  use  attached  to  the  fee,  it  gave  her  the  ab- 
solute power  of  disposition  without  her  husband.  This  right, 
therefore,  entitled  her  to  dispose  of  it  as  much  against  the 
husband's  estate  by  curtesy  as  against  the  son's  estate  as  heir. 
But  there  is  no  reason  for  carrying  it  further.  If  she 
dies  without  disposing  of  it  the  separate  use  is  exhausted, 
80  to  speak.  She  has  had  the  income  separately;  and  if  she 
has  not  chosen  to  exercise  her  power  of  disposition,  why 
should  equity  interfere  further  with  the  devolution  of  the 
estate?  Why  should  it  prefer  the  eldest  son  to  the  husband? 
It  should  not.  The  rights  of  the  husband  and  the  heir  are  in 
that  case  equally  imaffected. 

The  Lords  Justices:  We  cannot  dissent  from  the  judgment 
of  the  M.  R. 

Comments. 

It  appears  to  be  considered  that  there  is  nothing  whatever  in 
the  Married  Women's  Property  Act,  1 882,  to  affect  the  devolu- 
tion upon  an  intestacy  of  realty  and  personalty  to  which  a 
married  woman  is  entitled  for  her  separate  use.  That  is  to  say, 
that,  as  to  real  estate,  the  husband  takes  his  curtesy  and  the 
heir-at-law  takes  subject  thereto;  and,  as  to  personalty  undis- 
posed of,  the  surviving  husband  would  take,  as  her  administrator, 
the  statutory  **  separate  property**  vested  in  a  married  woman 
under  section  1  of  the  new  Act.  Probably  the  contingency  of  a 
default  of  an  alienation  on- the  part  of  the  married  lady  is  not 
sufficiently  considered  on  the  occasion  of  arrangements  upon  mar- 
riage.    No  legislation  can  make  a  married  lady  a  free  agent  at 
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all  times.  Thus,  if  the  lady  has  the  larger  possessions,  it  does 
not  seem  right  that  in  the  event  of  her  death  within,  say,  one  year 
of  the  marriage,  intestate,  but  having  had  a  child,  the  husband 
should  take  a  life  estate  by  curtesy  in  the  lands,  and  all  the  per- 
sonalty. To  prevent  this  it  appears  to  be  only  right  that  there 
should,  in  such  cases,  be  provisions  in  the  settlement  excluding 
curtesy  and  marital  rights  on  intestacy  in  the  personalty.  Other- 
wise, all  the  object  of  the  Act  or  of  the  idea  of  a  separate  use  as 
pre-existing  may  be  defeated.  If  the  wife  finds  it  desirable  to 
benefit  the  husband  she  can  do  so,  but,  even  if  otherwise,,  she 
will  have  necessarily  much  relieved  the  husband's  purse  during 
the  marriage.  It  is  as  competent  to  the  husband  to  exclude  his 
curtesy  and  *  rights  as  his  wife's  administrator  as  to  the  wife  to 
exclude  her  dower,  and  I  therefore  suggest  that  clauses  as  above 
should  be  inserted  in  onler  to  thorougldy  effectuate  the  separate 
use.  The  rights  of  the  wife  in  the  estate  of  an  intestate  owner 
of  realty  and  personalty  cannot  be  said  to  be  commensurate  with 
those  of  the  husband  in  theintestate  wife's  realty  and  personalty. 
She  takes  a  third  of  the  personalty  only,  where  there  are  chil- 
dren, and  dower,  in  the  rare  cases  in  which  it  can  be  claimed,  is 
not  to  be  compared  with  curtesy.  The  principle  sought  to  be 
attained  now  is  one  of  absolute  equality  between  man  and  wife 
as  to  their  relative  possessions.  If,  however,  the  various  inci- 
dents attaching  to  the  fact  of  marriage,  but  not  arising  until  the 
deaths  of  the  parties  intestate,  are  left  out  of  consideration,  this 
will  not  be  attained.  It  is  the  gi-eat  fault  of  our  legislation  that 
it  has  often  not  sufficient  regard  to  the  existing  law — the  growth 
of  a  somewhat  complicated  system. 

In  the  case  of  Re  Jakeman^s  Trusts  (L.  R.,  23  Ch.  Div.  344; 
62  L.  J.,  Ch.  363),  Chitty,  J.,  said  that  the  effect  of  the  decision 
in  Cooper  v.  Macdonald  was  that  the  married  woman  having, 
with  the  concurrence  of  her  husband,  barred  her  estate  tail  and 
thus  enlarged  it  into  a  fee  simple,  was  enabled,  as  the  result  of 
that  disposition,  to  devise  the  property  by  will,  so  that  the  hus- 
band's concurrence  enabled  the  wife  alone  to  defeat  the  curtesy 
which  he  would  otherwise  have  had.  The  bankruptcy  of  the 
husband  did  not  preclude  him  from  joining  in  the  deed  with  the 
above  result.  Chitty,  J.,  held  that  the  execution  by  the  husband 
of  a  deed  in  favour  of  creditors  stood  on  the  same  footing  in  this 
respect  as  a  bankruptcy.  In  Hole  v.  Escott  (4  My.  &  Cr.  187) 
the  only  question  was  whether  the  husband  could  join  with  the 
wife  in  execution  of  a  power  given  by  deed.  There  it  was  the 
disposition  of  tlie  husband  as  well  as  the  wife.  Here  it  is  the 
wife's  property  and  the  wife's  disposition. 

The  surviving  husband  may  also,  in  many  cases,  get  the  benefit 
of  the  statutory  fiction  introduced  by  sect.  33  of  the  Wills  Act. 
See  Pearcey.  Graham^  1  N.  R.  507;  32  L.  J.,  Ch.  359;  explained 
in  In  re  Hone's  Trusts,  L.  R.,  22  Ch.  Div.  663. 

p2 
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Re  The  Accidental  Death  Insurance  Company. 

[47  L.  J  E.,  Ch.  396;  L.  R,  7  Ch.  Div.  568.] 

As  regards  payments  by  contributories  to  an  unlimited 
company,  registered  under  7  &  8  Vict.  c.  110,  under  com- 
promises made  with  the  official  liquidator  pursuant  to  the 
Companies  Act,  1862,  s.  160,  and  Rules  of  1862,  Schedule  3, 
Form  50,  the  amounts  received  under  compromises  being  less 
than  that  remaining  unpaid  on  shares  of  compromising  con- 
tributories, and  a  further  sum  being  required  to  pay  costs  of 
winding  up,  the  sums  received  from  such  compromising  cre- 
ditors is  applicable  to  pay  debts,  and  the  sum  required  for 
costs  must  be  made  up  by  the  contributories  who  have  not 
compromised. 

Middleton  v.  Brown. 

[47  L.  J.  R.,  Ch.  (App.)  411.] 
B.  was  employed  by  A.,  an  oil  merchant,  at  a  weekly 
salary  of  1/.  1«.,  to  go  about  London  and  sell  oil  for  him.  In 
consideration  of  the  engagement  B.  agreed  not,  for  twelve 
months  after  termination  of  the  employment,  to  sell  oil  within 
a  radius  of  eight  miles  from  the  General  Post  Office.  After 
a  year's  employment  B.  determined  the  agreement,  and  then 
commenced  to  sell  oil  within  prohibited  limits  on  his  own 
account.  Held,  that  A.  was  entitled  to  an  injunction  against 
B.,  and  that  the  agreement  was  not  a  «  hard  bargain."  A 
"  hard  bargain  "  means  an  unconscientious  bargain — one  in 
which  unfair  advantage  is  taken  of  the  position  of  one  of  the 
parties. 

Re  The  British  Farmers'  Pure  Linseed  Oil  Cake 
Company  (Limited),  Nicholl's  Case. 

[47  L.  J.  R.,  Ch.  (App.)  415  ;   L.  R.,  7  Ch.  Div.  S.'^S;   affirmed, 
48  L.  J.  R.  (H.  L.)  179  ;  L.  R.,  3  App.,  Cas.  1005.] 

The  M.  R. :  The  meaning  of  section  25  of  the  Companies 
Act,    1867,   is   that   you  are  prohibited  from   contracting 


DECISIONS  OF  SIR  G.  JliSSEL,  M.K.  213 

that  shares  issued  shall  be  paid  for  otherwise  than  in  cash, 
except  by  a  registered  contract.  When  it  says  that  the  shares 
are  to  be  "  held  "  subject  to  the  payment  of  the  whole  amount 
in  cash,  of  course  it  means  "  originally  held,"  because  it  is 
the  "  whole  amount."  The  section  in  no  way  alters  the  law 
as  to  the  evidence  of  payment  for  shares.  An  unregistered 
contract  is  no  contract.  The  certificate  of  the  company  that 
shares  are  fully  paid  up  is  an  absolute  protection  to  a  bond 
fide  transferee  from  a  liability  to  calls,  notwithstanding  that 
nothing  has  been  paid  on  them,  and  no  contract  for  their  issue 
otherwise  than  subject  to  the  payment  of  the  whole  amount 
has  been  registered. 


Chilton  V.  The  Lord  Mayor  and  Corporation  of 

London. 

[47  L.  J.  E.,  Ch.  433;  L.  E.,  7  Ch.  Div.  735.     (Interlocutory 

hearing.)] 

The  right  of  pannage  does  not  entitle  its  owner  to  restrain 
the  grantor  from  lopping  or  cutting  down  his  trees  when  it 
is  proper  to  do  so. 

The  right  is  one  granted  to  the  owner  of  pigs,  or  to  the 
owner  of  land  who  keeps  pigs,  to  go  into  the  wood  of  the 
grantor  and  allow  the  pigs  to  eat  the  acorns  or  beech-mast 
which  fall  to  the  ground.  None  must  be  taken  from  the 
tree,  either  by  the  animals  or  by  man  for  them ;  nor  must 
the  tree  be  shaken.  Such  rights  were  not  unfrequently 
granted  in  old  times.  I  never  saw  such  a  grant  alone  ;  but 
I  have  seen  it  connected  with  other  rights  of  common. 
Monasteries  used  to  make  such  grants  to  their  tenants,  some- 
times by  deed,  and  sometimes  they  were  enjoyed  by  prescrip- 
tion or  manorial  custom.  The  plaintiff  alleged  a  "  right  in 
the  inhabitants  of  the  parish  of  S.  within  the  manor  of  L. 
during  a  certain  period  of  the  year  to  cut  or  lop  under  the 
name  of  lopwood  the  boughs  and  branches  of  the  trees  growing 
upon  the  waste  lands  of  the  forest  (Epping)  within  the  manor 
so  as  not  to  destroy  or  unnecessarily  injure  the  trees,  for  the 
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proper  use  and  consumption  of  suoh  inhabitants  as  fuel." 
The  defendant  admitted  the  existence  of  the  right  "except  as 
to  spears"  (a  word  undefined  by  them).  Held,  that  such  a 
right  could  not  exist  without  a  Crown  grant,  and  that  the 
Court  would  not  presume  a  lost  grant,  and  was  not  at  liberty 
to  assume  the  existence  of  an  unproduced  Act  of  Parliament 
necessary  to  give  validity  to  a  right  claimed ;  and  also  that 
the  admission  by  a  defendant  of  a  right  which  could  not  be 
supported  in  law  did  not  entitle  the  plaintiff  to  judgment  in 
respect  of  it. 

Inhabitants  of  a  parish,  as  such,  cannot  claim  a  profit  d 
prendre  of  this  kind.  Willingale  v.  Maitland^  36  L,  J.  E., 
Ch.  64 ;  L.  E.,  3  Eq.  103,  decided  that  a  Crown  grant  to 
inhabitants  of  a  parish  to  take  certain  profits  d  prendre  out 
of  a  royal  manor  was  valid,  and  that  the  effect  of  the  act 
was  to  incorporate  the  inhabitants.  The  objection  might 
have  been  taken  that  if  this  was  so  the  corporation  must  sue 
as  such.  The  case  was  only  heard  on  demurrer,  when  the 
fictions  in  the  pleadings  were  necessarily  admitted  for  pur- 
poses of  the  decision.  This  plaintiff  is  only  an  individual 
corporator,  and  certainly  cannot  sue  as  such,  for  he  cannot 
bind  the  inhabitants.  Moreover,  he  does  not  seem  to  be  an 
inhabitant  in  the  sense  of  being  a  member  of  the  corporation, 
as  his  house  is  said  to  have  been  illegally  erected  on  land, 
subject  to  commonable  rights. 

Again,  the  admission  contains  the  exception  of  "  spears," 
and  is  not  therefore  absolute. 


Grant  v.  Banque  Franco-Egyptienne. 

[47  L.  J.,  Ch.  App.  455.] 

The  rule  on  appeals  to  the  House  of  Lords  is  to  order  the 
costs  to  be  paid,  the  receiving  solicitors  personally  under- 
taking to  repay  in  case  the  decision  is  reversed.  The  fact 
that  there  are  other  proceedings  pending  in  the  same  action 
under  which  costs  might  become  payable  to  the  party  ordered 
to  pay  costs,  makes  no  difference  in  this  practice. 
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Walters  v.  Woodbridge. 

[47  L.  J.  E.,  N.  S.,  Ch.  App.  516;  L.  E.,  7  Ch.  Div.  504.] 

A  trustee  ought  to  be  indemnified  against  the  costs  of  any 
akition  brought  against  him  by  a  stranger  in  relation  to  the 
trust  estate,  such  action  being  one  which  the  trustee  must 
necessarily  defend  for  the  benefit  of  the  trust  estate.  As  the 
substance  of  the  matter  which  is  here  in  question  was  an 
attack  upon  a  transaction  in  which  the  trustee  was  engaged 
simply  because  he  was  a  trustee,  and  in  relation  to  the  trusts, 
it  comes  within  the  rule.  It  is  true  that  the  trustee  was  at 
the  same  time  defending  his  character  from  the  allegation 
against  him  of  personal  fraud — ^which  allegation  failed — but 
this  was  a  mere  incident  of  the  defence.  The  fact  of  such 
charges  having  been  made  was  sufiBcient  ground  for  severing 
his  defence  from  that  of  his  co-trustees,  and  incurring  a 
separate  set  of  costs. 


Dean  v.  McDowell. 

[47  L.  J.  E.,  Ch.  App.  537;  L.  E.,  8  Ch.  Div.  345.] 

A  partnership  deed  contained  the  usual  clause  that  "neither 
partner  shall  engage  in  any  other  business  except  on  account 
of  and  for  the  benefit  of  the  partnership."  One  of  the 
partners  secretly  purchased  a  share  in  another  business,  not 
in  rivalry  with  the  partnership  business,  which  was  one  of 
salt  merchants  and  salt  brokers,  whilst  that  in  which  the  share 
was  purchased  was  that  of  salt  manufacture. 

Held,  that  the  only  remedy  was  by  injunction  to  restrain 
the  breach  or  for  dissolution  of  the  partnership  and  damages, 
which  would  be  nominal  only.  There  is  no  claim  to  an 
account  of  profits  made  in  the  other  business. 

This  bill  claimed  such  account.  The  mischiefs  of  breach 
are  (1)  Diverting  the  mind  from  the  partnership  business  and 
(2)  McJdng  the  partnership  liable  for  losses  in  the  second 
business,  both  remediable  by  injunction  or  dissolution.  This 
is  also  a  mere  negative   covenant,  and  there  is  no  super- 
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added  equity,  there  being  no  caee  in  which  such  a  claim  has 

succeeded. 

Comment. 

The  L.JJ.  suggested  that  in  order  to  give  the  right  claimed 
the  clause  must  be  extended  so  as  to  enable  the  other  partners 
to  have  the  option  of  taking  the  share  and  profits  in  the  other 
business  or  of  leaving  the  partner  acquiring  it  to  bear  the  loss 
(if  any)  resulting  therefrom.  Somervtlley.  Mackay,  16  Ves.  382, 
was  a  case  in  which  the  defaulting  partner  had  engaged  in  a 
business  which  was  within  the  scope  of  the  partnership.  It  was 
partnership  business  except  for  the  wrongful  attempts  to  with- 
draw it  from  the  partnership  contract,  and  to  say  that  he  was 
entitled  to  the  profits  for  his  own  benefit.     (L.  J.  Cotton.) 


Burgoine  r.  Taylor. 

[47  L.  J.  E.,  Ch.  App.  542 ;  L.  E.,  9  Ch.  Div.  1.] 

If  from  inadvertence  a  solicitor  is  not  present  when  a  cause 
is  called  on  and  judgment  is  given  as  by  default,  the  cause 
will  be  restored  on  payment  of  the  costs  of  the  day. 


Clements  v.  Norris. 

[47  L.  J.,  Ch.  App.  546;  L.  E.,  8  Ch.  Div.  129.] 

There  is  no  implied  authority  to  any  one  partner  to  take  a 
house  or  lease  for  the  purpose  of  carrying  on  a  portion  of  the 
partnership  business.  The  time  for  carrying  on  a  business  is 
not  paramount  to  the  place  of  carrying  it  on,  or  to  the  nature 
of  the  business.  They  are  each  matters  of  contract  standing 
on  an  equal  footing.  If  the  partners  cannot  agree  as  to  place, 
the  contract,  being  indeterminate  as  to  this,  fails — the  Court 
cannot  decide  as  to  place  for  them.  The  essence  of  the  con- 
tract is  mutuality  of  agreement.  The  co-partner  objecting 
to  the  renewal  of  the  lease  on  the  old  place  is  entitled  to  an 
injunction  restraining  the  defendant  partner  from  employing 
or  pledging  the  credit  of  the  partnership  assets,  in  order  to 
work  under  the  new  lease  or  in  paying  any  liabilities  which 
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aoorued  from  the  expiration  of  the  old  lease,  on  the  29th 
September,  1876.  If  the  defendant  thinks  this  will  stop  the 
partnership  business,  then  of  course  the  proper  order  will  be 
for  a  general  receiver. 

The  above  rules  apply  to  partnerships  by  deed  (in  the 
absence  of  other  stipulations)  and  to  those  at  will. 


The  Standard  Bank  of  British  South  Africa  i\  Stokes. 

[47  L.  J.,  Ch.  554 ;  L.  E.,  9  Ch.  Div.  68.] 

The  rights  and  duties  of  adjoining  owners  who  are  within 
the  Metropolitan  Buildings  Act,  1855  (18  &  19  Vict.  c.  122), 
are  settled  thereby  by  way  of  substitution  for  those  at  com- 
mon law.  The  plaintiffs  and  defendant  were  adjoining 
owners,  and  there  was  a  party  wall  between  their  respective 
premises.  The  defendant  gave  notice  under  the  85th  section 
of  the  above  Act  of  his  intention  to  raise  the  party  wall  and 
do  other  works.  The  section  provides  that  imless  assent  is 
expressed  within  fourteen  days  dissent  is  to  be  implied.  The 
plaintiffs  never  assented,  although  correspondence  passed,  and 
each  party  appointed  a  surveyor  (sect.  7).  That  section  pro- 
vides for  a  settlement  of  the  matter  by  either  one  surveyor 
agreed  on  between  the  parties,  or  by  two  surveyors  appointed 
(one  by  each),  or  by  a  third  surveyor  appointed  by  the  two 
first  appointed.  Held  that  in  the  absence  of  assent  a  dif- 
ference had  arisen  and  that  the  defendants  could  not  proceed 
without  appointment  of  surveyors,  and  their  award. 

The  word  "raise''  in  sub-sect.  67  of  sect.  82  applies  to 
raising  a  wall  by  under-pinning  it. 

In  the  absence  of  evidence  as  to  ownership  of  a  party  wall 
a  jury  is  entitled  to  find  that  it  is  owned  by  the  adjoining 
proprietors  as  tenants  in  common. 

At  common  law  there  is  no  action  by  one  tenant  in  com- 
mon against  another  for  pulling  down  a  party  wall  with  a 
view  to  prompt  building  of  another,  or  repairing  it,  or  for 
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replacing  an  old  foundation  by  a  new  one,  even  without 
notice  to  the  co-tenant. 

Comment. 

But  neither  tenant  in  common  must  substantially  alter  the 
nature  of  the  wall  or  do  any  act  amounting  to  a  claim  of  exclusive 
property  in  it.  That  would  be  evidence  of  ouster  or  destructive 
waste.  Thus,  a  chimney  or  other  structure  cannot  be  placed  on 
the  top,  for  the  other  has  a  right  to  use  the  top  of  the  wall  in 
its  former  state.  Stedman  v.  Smithy  8  E.  &  B.  1  ;  26  L.  J., 
Q.  B.  314. 


Freeman  r.  Coz. 

[47  L.  J.,  Ch.  560;  L.  E.,  8  Ch.  Div.  148.] 

"The  Court  does  not,  upon  motion,  order  money  to  be 
brought  into  Court  upon  any  evidence  which  may  satisfy  the 
judge  of  the  fact,  but  it  proceeds  alone  upon  the  admissions 
of  the  defendant."  (Lord  Langdale  in  Boscheiti  v.  Power, 
14  L.  J.,  Ch.  175;  8  Beav.  180.)  But  I  wiU  extend  this 
principle  to  this  case,  an  administration  action,  where  the 
defendant  executor  of  the  will,  has  been  served  with  notice 
of  motion  for  payment  into  Court  of  two  sums  of  224/.  cash 
and  the  proceeds  of  sale  of  1,328/.  consols,  the  defendant  not 
appearing  on  the  notice,  and  where  the  plaintiff  (his  joint 
executor)  has  sworn  an  uncontradicted  affidavit  tracing  the 
moneys  to  the  defendant,  and  showing  that  he  could  not 
have  applied  much  to  the  purposes  of  the  estate.  I  make 
the  order  for  payment  into  Court  although  no  accounts  have 
yet  been  taken  nor  has  any  judgment  been  given. 

Comment. 

See  also  The  London  Syndicate  v.  Lord  (App.),  48  L.  J., 
Ch.  57 ;  L.  R.,  8  Ch.  Div.  84,  estabUshing  that  rf,  as  the  result 
of  accounts  taken  under  a  decree  in  a  partnership  suit  they  will 
show  a  balance  of  a  certain  sum  at  least,  that  sum  will  be 
ordered  to  be  paid  into  Court  without  waiting  for  the  chief 
clerk's  certificate.  See  also  Hetherington  v.  Longrigg,  48  L.  J., 
Ch.  171 ;  L.  R.,  10  Ch.  Div.  162. 
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The  Att.-(}en.  v.  The  Duke  of  Northumberland. 

[47  L..J.,  Ch.  App.  569 ;  L.  E.,  7  Ch.  Div.  745.] 

The  M.  E. :  The  gift  in  the  will  is  "  for  the  relief  and  nse 
of  the  poorest  of  my  kindred,  such  as  are  not  able  to  work 
for  their  living — namely,  sick,  aged,  and  impotent  persons, 
and  such  as  cannot  maintain  their  own  charge."  "  Poorest " 
here  evidently  means  "  vert/  poor"  The  testator  means  sick, 
aged,  and  impotent  in  such  a  way  as  to  incapacitate  them 
from  earning  their  Uving :  he  does  not  mean  a  man  who 
has  10,000/.  a-year  who  happens  to  be  sick,  aged,  or  impotent. 
It  does  not  mean  poorest  in  the  sense  of  the  least  wealthy  of 
a  nimiber  of  wealthy  persons.  It  means  actually  poor,  and 
the  word  "  poorest "  adds  intensity  to  the  poverty  pointed  at. 
The  dictum  of  V,-0.  "Wickens  in  Gillam  v.  Taylor^  42  L.  J., 
Ch.  674 ;  L.  E.,  16  Eq.  581  (but  for  which  the  M.  E.  thought 
that  the  case  would  not  have  come  before  them),  is  entirely 
incorrect  when  laying  down  the  contrary. 

Former  schemes  directing  an  application  of  the  whole 
income,  but  not  containing  any  declaration  of  right,  may  be 
varied  by  the  Court  from  time  to  time. 


In  re  The  Vron  Colliery  Co. 

[L.  E.,  20  Ch.  Div.  442 ;  51  L.  J.,  Ch.  App.  389  ;  and  In  re 
Withernsea  Brick  Works  {Limited),  L.  E.,  16  Ch.  Div.,  337; 
50  L.  J.,  Ch.  App.,  (L.J J.  James,  Cotton  and  Lush).] 

The  result  of  the  cases  is — 

(1.)  That  the  10th  sect,  of  the  Judicature  Act  only  substi- 
tutes for  the  old  administration  rule  the  bankruptcy 
rule  that  a  secured  creditor  against  a  company  must 
realize  his  security  and  prove  for  the  balance.  That 
it  does  not  introduce  any  other  bankruptcy  rules,  and 
that,  therefore,  seizure  under  a  fiyfa-  against  a  com- 
pany before  petition  to  wind  up  makes  the  judgment 
creditor  a  **  secured  creditor." 
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(2.)  That  under  the  85th,  STth,  and  163rd  sects,  of  the 
Companies'  Act,  1862,  the  Court  has  a  discretion  to 
prevent  an  execution  creditor  from  proceeding  on 
his  execution  after  the  petition,  and  the  object  of 
the  Act  herein  being  collection  and  distribution  of 
the  assets  of  the  company  equally  amongst  the  credi- 
tors, will  almost  always  so  restrain  the  execution 
creditor.  In  the  last-named  case  the  M.  E.  and 
L.  J.  Holker  in  eflPect  disapproved  In  re  The  London 
Cotton  Co.  (35  L.  J.,  Ch.  425 ;  L.  E.,  2  Eq.  53), 
In  re  Bastow  ^  Co.  (36  L.  J.,  Ch.  899;  L.  E., 
4  Eq.  681),  In  re  The  Rail.  Steel  and  Plant  Co.,  Ex 
parte  Taylor  (47  L.  J.  E.,  Ch.  321 ;  L.  E.,  8  Ch.  Div. 
183),  and  In  re  Richards  8f  Co.  (48  L.  J.,  Ch.  555  ; 
L.  E.,  11  Ch.  Div.  676). 

Comment. 

The  principles  of  the  cases  so  questioned  are  (1)  that  the 
mere  act  of  giving  indulgence  at  the  request  of  a  company  is 
groimd  for  preferring  the  creditor  who  gave  it,  and  (2)  that 
another  ground  is  ffdse  pretence  on  the  part  of  the  company's 
officers  inducing  the  indulgence.  The  M.  R.  suggested  that 
perhaps  the  directors  or  officers  making  the  false  statement 
might  be  personally  liable. 


Beddow  v.  Beddow. 

[47  L.  J.,  Ch.  588;  L.  R.,  9  Ch.  Div.  89.] 

In  this  case  the  M.  E.  granted  an  injunction  to  restrain  an 
arbitrator  who  had  misappropriated  funds  which  were  the 
subject  of  the  arbitration,  and  had  become  indebted  to  one 
of  the  parties  from  continuing  to  act. 

(See  also  The  Malmeshury  Rail.  Co.  v.  Budd  (45  L.  J., 
Ch.  271,  ante.) 

The  M.  E.  made  the  following  observations  as  to  the  juris- 
diction to  grant  injunctions : — 
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The  jurisdiction  of  the  Court  of  Chancery  to  grant  in- 
junctions was  limited  by  the  practice  of  successive  chancellors, 
and  was  never  extended  beyond  the  warrant  of  authorities. 
It  was  not  so  now.  One  of  the  most  useful  functions  of  a 
court  of  justice  is  to  restrain  wrongful  acts.  The  79th,  81st, 
and  82nd  sects,  of  the  C.  L.  P.  A.  give  the  power  upon  such 
terms  "as  to  the  Court  or  Judge  shall  seem  reasonable  and 
just."  No  doubt  the  Court  of  Chancery  was  not  limited  by 
any  other  terms ;  but  it  was  so  limited  by  its  own  decisions 
that  in  certain  cases  injunctions  ought  not  to  be  granted. 
When  we  come  to  the  Judicature  Act  we  find — (I)  All  juris- 
diction possessed  by  either  the  Common  Law  or  Chancery 
Courts  transferred  to  the  new  High  Court ;  (2)  All  Acts  of 
Parliament  apply  to  the  new  Court,  including,  therefore,  the 
powers  under  the  C.  L.  P.  A.  Consequently,  the  High  Court 
has  jurisdiction  to  grant  injunctions  whenever  it  may  seem 
just  to  do  so.  This  is  the  explanation  of  the  25th  section, 
sub-sect.  8  of  the  Judicature  Act :  "  An  injunction  may  be 
granted  ....  in  all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  and  convenient."  In  my  opinion  I  have 
unlimited  power  to  grant  an  injunction  in  any  case  in  which 
it  would  be  right  or  just  to  do  so,  according  to  settled  legal 
reasons.  For  instance,  I  think  (contrary  to  what,  according 
to  a  newspaper  report,  J.  Fry  thinks)  that  the  Court  can 
restrain  a  newspaper  from  publishing  a  libel. 

Comments. 

See  now  The  North  London  Rail.  Co.y.  The  Great  Northern  Rail, 
Co.,  52  L.  J.,  Ch.  App.  380 ;  47  L.  T.  383,  where  the  L.JJ.  (Brett 
and  Cotton)  pointed  out  that,  in  their  opinions,  the  Judicature  Act 
did  notj  in  effect,  increase  the  jurisdiction  to  issue  injunctions. 
The  rule  was,  before  the  Act,  and  still  is,  that  no  Court  issues  an 
injunction,  unless,  if  the  thing  goes  on,  there  will  be  legal 
injury.  The  L.J.  Brett  said  "it  was  not  necessary"  to  decide 
whether  the  Judicature  Act  gave  increased  j)ower.  He  thought 
not.  The  Act  was  one  to  regulate  procedure  only,  and  had  not 
given  to  any  Court  a  jurisdiction  which  it  had  not  before.  No 
case  had  gone  beyond  the  "settled  legal  principle**  on  which 
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injimctions  should  be  granted,  whether  decisions  of  Jessel,  M.  B., 
or  otherwise,  unless  his  decision  in  Aslatt  v.  The  Mayor^  Sfc.,  of 
Southampton  (50  L.  J.,  Ch.  31 ;  L.  E.,  16  Ch.  Div.  143)  did  so. 
Cotton,  L.  J.,  explained  the  language  of  the  M.  R.  to  mean  that 
if  there  is  either  a  legal  or  equitable  right  (independently  of  the 
Judicature  Act)  which  is  being  interfered  with,  or  which  the 
Court  is  called  on  to  protect,  then,  whenever  the  circumstances 
render  it  convenient  and  advisable  to  do  so,  the  Court  may 
protect  that  right  by  giving  the  remedy  which  previously  would 
not  have  been  given — viz.,  a  remedy  by  injunction.  The  M.  R.'s 
judgment  in  Iledlei/  v.  Bates  (49  L.  J.,  Ch.  170;  L.  R.,  13  Ch. 
Div.  498,  501),  Aslatt y.  The  Mayor y  Sfc.y  o/ Southampton  (supra); 
and  in  Stannard  y.  The  Vestry  of  St.  GileSf  Camherwell  (51  L.  J., 
Ch.  629 ;  L.  R.,  20  Ch.  Div.  190),  are  here  fully  discussed. 

The  arbitration  sought  to  be  enjoined  in  the  case  before  the  L.JJ. 
wasadmittedly  a  futile  one ;  but,  if  so,  the  objecting  party  concerned 
might  have  remained  away  from  the  arbitration  proceedings,  and 
80  there  was  no  legal  injury  arising  to  him  from  its  continuance. 
At  the  same  time  does  not  the  **  justice  and  convenience  "  of  the 
case  require  that  a  party  should  be  protected  from  vexatious  and 
futile  proceedings  ?  Is  it  quite  correct  to  say  that  the  Judicature 
Act  was  only  to  regulate  procedure  ?  There  are  very  numerous 
provisions  in  it  which  alter  the  position  of  parties — e.  g.,  the 
substitution  in  winding-up  proceedings  of  bankruptcy  rules;  the 
rules  of  equity  are  to  prevail  where  they  conflict  with  those  at 
law,  and  there  are  provisions  of  various  kinds  in  sect.  25  affect- 
ing principles  of  law  and  the  position  of  parties. 

Moreover,  sub-sect.  7  of  sect.  24  is  very  wide :  all  relief  in 
respect  of  any  legal  or  equitable  claim  which  **  to  the  Court 
shall  seem  just,"  is  to  be  granted;  **so  that  ....  all  matters 
....  in  controversy  ....  may  be  completely  and  finally  de- 
termined, and  all  multiplicity  of  legal  proceedings  concerning  any  of 
8uch  matters  avoided. ^^ 

"  Bonijudicis  est  amp  liar  e  jurisdictionem.^^ 


Cannon  v.  Villars. 

[47  L.  J.,  Ch.  597 ;  L.  R.,  8  Ch.  Div.  415.] 

The  M.  E. :  The  only  access  to  the  piece  of  ground  in 
question  (which  was  let  for  the  erection  of  a  workshop)  by 
which  any  vehicle  could  approach  the  workshop  was  through 
a  paved  gateway,  the  entrance  to  a  long  yard.     The  only 
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other  access  at  all  is  a  door  through  which  carts  could  not 
pass.  The  landlord  owned  hoth  the  yard,  the  land,  and  the 
gateway.  When  the  agreement  for  the  lease  to  the  plaintiff 
was  entered  into,  the  landlord  had  some  stahles  in  the  yard, 
and  he  used  vans  in  his  husiness,  which  on  working  days 
went  in  and  out  of  the  gateway.  A  grant  of  a  right  oficay^ 
simplicitery  may  he  of  a  limited  or  general  right,  Khich  it  is 
a  question  of  construction  of  the  grant  that  depends  on  the 
circumstances  attending  its  execution.  If  a  right  of  way  is 
granted  over  a  metalled  road  with  a  pavement  on  hoth  sides, 
then  existing,  the  presumption  is  that  the  grant  was  for  the 
general  right,  foot  or  carriage  way.  Prima  facie  the  grant 
has  regard  to  the  nature  of  the  road  over  which  it  is  granted, 
and  the  purpose  for  which  it  is  to  be  used. 


Mayer  v.  Murray. 

[47  L.  J.,  Ch.  605  ;  L.  R.,  8  Ch.  Div.  424.] 

Although  wilful  default  against  a  mortgagee  in  possession, 
who  has  sold  and  received  proceeds,  has  neither  been  alleged 
nor  proved,  yet  the  judgment  rightly  directs  '*  an  accoimt  of 
the  proceeds  of  sale  which  the  mortgagee  has,  or  but  for  his 
wilful  default,  might  have  received." 


In  re  Hall  v.  Barker. 

[47  L.  J.,  Ch.  621  ;  L.  E.,  9  Ch.  Div.  538.] 

In  this  case  it  was  sought  to  be  established  that  a  solicitor 
who  undertakes  a  complicated  suit,  such  as  one  for  adminis- 
tration of  an  estate,  has  not  a  cause  of  action  until  the  busi- 
ness is  brought  to  a  conclusion,  or  xmtil  he  discharges  himself 
after  notice. 

The  M.  R. :  This  does  not  seem  to  me  a  reasonable  doc- 
trine.    It  has  been  decided  to  apply  to  common  law  actions. 
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But  the  notion  of  entirety  of  contract  is  not  applicable  to 
such  a  case  as  this.  It  is  a  series  of  services,  nominally  in 
relation  to  one  matter,  hut  in  reality  in  relation  to  several 
matters.  There  must  be  a  break  somewhere :  for  instance,  a 
fair  break  might  be  the  obtaining  an  interlocutory  order  for 
accounts.  If  this  were  not  so  there  would  be  an  indefinite 
postponement  of  the  right  to  remuneration.  One  suit  may 
give  rise  to  twenty  others. 


Re  Dudson's  Contract  of  Sale  to  Einsella. 

[47  L.  J.,  Cli.  (App.)  632 ;  L.  E.,  8  Ch.  Div.  628  (affirming  the 

M.  R.)-] 
It  was  the  settled  practice  that  the  beneficial  owner  of  the 
first  equitable  estate  for  life  was  the  proper  person  to  be  made 
tenant  to  the  praecipe  in  a  common  recovery ;  and  where  there 
is  an  equitable  estate  limited  to  trustees  for  a  married 
woman  for  her  separate  use  for  life,  with  remainders  over,  the 
lady  to  whom  the  separate  use  for  life  is  given  is  the  owner 
of  the  prior  estate  of  freehold  and  protector  of  the  settlement 
within  sect.  22  of  the  Fines  and  Recoveries  Act. 


In  re  Mason  (deceased)  y  Mason  r.  Bobinson. 

[47  L.  J.  R.,  Ch.  660;  L.  R.,  8  Ch.  Div.  411.] 

Where  there  is  a  simple  gift  of  an  annuity  with  a  direction 
to  set  apart  a  fund  out  of  which  the  annuity  is  to  be  paid  and 
kept  down,  and  followed  by  a  gift  of  general  residue  to 
another,  such  direction  does  not  cut  down  the  right  of  the 
annuitant  to  have  the  deficiency  made  good  out  of  the  cor- 
pus. The  first  class  of  cases,  of  which  Baker  v.  Baker  (27 
L.  J.,  Ch.  417;  6  H.  L.  C.  616)  is  an  instance  is  that  in 
which  the  testator  has  not  given  an  annuity  at  all,  but  has 
directed  a  sum  to  be  set  apart  which,  at  the  time  of  such 
setting  apart,  shall  be  sufficient  to  produce  an  annual  amount, 
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which  is  to  be  invested  in  certain  securities ;  and  then  pro- 
ceeds to  direct  the  income  of  the  fund  so  set  apart  to  be  paid 
to  some  person.  That  is  not  an  annuity  at  all;  what  is  given 
is  the  income  of  a  fund  set  apart,  and  nothing  more. 

The  second  class  of  cases  is  that  represented  by  Booth  v. 
Coulion  (39  L.  J.,  Ch.  622;  L.  E.,  5  Ch.  Div.  684),  where 
there  is  no  independent  gift  of  an  annuity,  but  where  a  fund 
is  directed  to  be  invested,  or  an  existing  investment  or  estate 
producing  income  is  given,  and  the  testator  directs  out  of  the 
income  of  the  fund  so  invested,  or  out  of  the  rents  and  profits 
of  the  existing  investment  or  estate,  an  annuity  to  be  paid ; 
and,  subject  thereto,  the  fund  and  its  income  or  the  estate 
and  its  rents  go  elsewhere.  There  it  is  held  that,  though 
there  is  a  gift  of  an  annuity  out  of  income,  while  in  the  case 
of  deficiency  the  annuitant  can  never  go  beyond  the  income, 
yet  no  one  else  can  taie  under  the  gift  over  imtil  satisfaction 
of  the  annuity,  and  so,  even  after  the  death  of  the  annuitant, 
the  income  is  to  be  appropriated  to  discharge  the  arrears  until 
the  annuity  has  been  completely  satisfied. 

If  I  am  not  right  in  my  view  that  the  independent  gift 
of  an  annuity  in  the  first  instance  here  distinguishes  this 
from  either  of  these  classes,  I  think  it  falls  within  the  latter 
class,  for  the  words  of  the  residuary-gift  here  are  undistin- 
guishable  from  those  in  Booth  v.  Coulton, 


Re  Stubbs— Hanson  v.  Stubbs. 

[47  L.  J.,  Ch.  671 ;  L.  E.,  8  Ch.  Div.  54.] 

A  creditor  who  obtains  judgment  against  an  executor  before 
an  administration  decree,  obtains  a  preference  over  other  cre- 
ditors notwithstanding  the  32  &  33  Vict.  c.  46.  {In  re  Wil' 
Hams,  42  L.  J.,  Ch.  158  ;  L.  E.,  15  Eq.  270,  V.-C.  Wickens, 
followed.) 

But  the  judgment  must  be  actually  signed,  and  if  delayed 
under  order  nisi  for  judgment,  unless  amount  be  paid  within 

F.  Q 
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five  days,  and  a  decree  for  administration   intervenes,  the 
priority  is  lost. 


In  re  The  ChuTch  and  Empire  Fire  Insurance  Com- 
pany, Andress's  Case. 

[47  L.  J.,  Ch.  App.  679;  L.  E.,  8  Ch.  Div.  126;  and  In  re  The 
Government  Security  Fire  Insurance  Co.y  Whitens  Case  (App.), 
48  L.  J.,  Ch.  820;  L.  E.,  12  Ch.  Div.  511.] 

The  M.  E. :  There  was  an  ofPer  by  the  company  to  allot 
the  shares  and  an  acceptance  by  A,  a  printer— the  bargain 
being  to  give  him  seventy-five  paid-up  shares  for  his  services 
in  printing  advertisements  of  the  company  for  three  months. 
The  shares  were  allotted,  and  he  was  entered  as  the  holder  of 
seventy-five  paid-up  shares.  But  sect.  25  says  that  this  shall 
not  take  effect :  the  shares  must  be  paid  for  in  cash.  The 
appellant  had  notice  of  all  the  facts,  yet  he  took  a  certificate 
that  the  shares  had  been  paid  up.  This  would  not  support  a 
plea  of  payment  at  law.  [Thesiger,  L.  J. :  To  support  such 
a  plea  there  must  either  be  an  actual  payment  in  cash,  or  an 
agreement  to  set  off  two  liabilities  to  pay  cash  against  each 
other.]  The  company  never  owed  A,  any  money  or  bargained 
to  pay  him  any.  He  accepted  the  shares  and  them  only. 
[Per  Thesiger,  L.  J.  {NichoWs  casCy  47  L.  J.  415,  M.  E.). — 
Had  no  application,  because  there  the  certificates  had  got  into 
the  hands  of  an  innocent  transferee,  and  the  principle  was 
that  the  company  had  made  a  representation  to  such  innocent 
person  that  the  shares  had  been  fully  paid  up,  by  which  re- 
presentation the  company  were  estopped.  It  was  not  then 
open  to  the  liquidator  to  deny  payment.  That  principle  has 
no  application  to  a  person  who  knows  all  the  facts.] 
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Fisher  v.  Owen. 

[47  L.  J.  E.,  Ch.  App.  681 ;  L.  E.,  8  Ch.  Div.  645.] 

Afl  to  interrogatories  the  answers  to  which  may  tend  to 
criminate,  the  proper  course  is  for  the  person  interrogated  to 
object  to  answer  on  the  ground  of  privilege. 

Comments. 

See  also  Atherley  v.  Harvey ^  46  L.  J.  E.,  Q.  B.  518;  L.  E., 
2  Q.  B.  Div.  524. 

As  to  the  right  to  discovery  generally,  and  especially  in  actions 
of  ejectment  or  for  recovery  of  land,  see  Lt/ellv.  Kennedy  (H.L.), 
52  Li.  J.,  Ch.  385.  In  that  case  the  matters  on  which  the  dis- 
covery was  sought  by  the  plaintiff  were  all  relevant  to  the  plain- 
tiff's case  and  not  to  the  defendants.  The  House  of  Lords  laid 
down  that  the  right  of  discovery  was  the  same  in  an  action  in  the 
nature  of  ejectment  as  in  all  cases.  It  was  supposed  that  the 
plaintiff  must  succeed  on  the  strength  of  his  own  title  unassisted 
by  disclosures  from  a  defendant.  But  bills  of  discovery  in  aid 
of  a  plaintiff  at  law  in  ejectment  were  common  in  Chancery. 
**  Unless  the  whole  matters  inquired  into  by  the  interrogatories 
which  the  defendant  has  not  answered  are  *  irrelevant  to  the 
plaintiff's  case  about  to  come  on  for  trial/  the  defendant  must 
make  some  sufficient  answer." 


Samuel  v.  Samuel. 

[47  L.  J.  E.,  Ch.  716;  L.  E.,  12  Ch.  Div.  152.] 

The  manifest  general  intent  in  clauses  of  forfeiture  on 
bankruptcy,  or  alienation  to  others  by  mortgage  or  otherwise, 
&c.,  is  that  there  shall  be  personal  enjoyment  of  the  bequest. 
If  a  man,  whose  bequest  is  subject  to  such  a  clause,  makes  a 
mortgage  "  subject  to  the  proviso  or  condition  in  the  words 
of  the  will,"  he  merely  means,  "  I  charge  if  I  cariy  other- 
wise I  do  not."  So  such  a  charge  would  be  a  futility,  and 
would  not  work  a  forfeiture. 

In  Re  Parnham^s  Trusts  {ante)  I  said  I  doubted  the  decision 
in  White  v.  Chithj,  35  L.  J.  343;  L.  E.,  1  Eq.  372.  I  did 
not  mean  that  I  doubted  the  principle  of  that  case,  but  that  I 
thought  it  ought  not  to  be  extended  to  an  annulment  after 
the  death  of  the  tenant  for  life,  and  doubted  whether  the 

q2 
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actual  receipt  of  income  should  have  made  any  difference.  A 
minute  point  is  whether  the  vacation  of  the  charge  or  de- 
struction of  the  incumbrance  made  in  defiance  of  such  a 
clause  ought  to  take  place  before  the  period  of  distribution, 
or  only  before  first  actual  payment.  I  think  it  ought  to  take 
place  before  the  period  of  distribution. 


Trowell  r.  Shenton. 

[47  L.  J.  R.,  Ch.  App.  738;  L.  R.,  8  Ch.  Div.  318.] 

The  M.  E. :  Before  marriage  a  minor  wrote  to  his  intended 
wife  a  letter  which,  for  the  purpose  of  the  judgment,  I 
assume  to  be  a  sufficient  agreement  as  to  its  terms,  to  settle 
certain  property  on  the  wife.  He  did  not  marry  until  after 
he  attained  twenty-one.  After  marriage  a  settlement  was 
made :  it  comprised  other  property  besides  that  mentioned  in 
the  prior  agreement,  and  the  limitations  were  not  the  same  as 
those  there  mentioned.  It  contained  no  express  reference,  by 
recital  or  otherwise,  to  the  agreement.  It  was  argued  that 
the  ratification  after  twenty-one  of  a  contract  for  value 
made  while  an  infant  gave  vitality  to  the  contract  ab  initio. 
But  the  ratification  must,  xmder  Lord  Tenterden's  Act 
(9  Geo.  4,  0.  14,  sect.  5),  be  in  writing.  In  order  that  there 
should  be  a  ratification,  you  must  be  able  to  gather  from  the 
terms  of  the  writing  itself,  or  by  necessary  implication,  that 
the  prior  agreement  was  ratified.  Here  there  is  nothing  of 
the  kind.  The  settlement  is,  therefore,  voluntary.  "It 
is  not  enough  merely  to  say  in  writing  that  there  was  a 
previous  parol  agreement :  it  must  be  proved  that  there  was 
Buch  an  agreement,  and  to  let  in  such  proof  is  precisely  what 
the  statute  meant  to  forbid."  Lord  Cranworth  in  Warden  v. 
Jones,  27  L.  J.,  Ch.  190;  2  De  G.  &  J.  76.  The  marginal 
note  in  Lavender  v.  Blackstone  (2  Lev.  146),  is  not  now  law. 
See  Doc  v.  Manning,  9  East,  59.  Such  an  agreement  as  this 
is  impeachable  and  void  under  27  Eliz.  c.  4. 
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Brooks  V.  Wigg. 

[47  L.  J.  E.,  Ch.  App.  749 ;  L.  E.,  8  Ch.  Div.  510.] 

Where  parties  have  agreed  that  evidence  shall  be  taken  by 
affidavit,  and  numerous  affidavits  are  filed,  and  the  evidence 
dosed,  the  judge  ought,  in  his  discretion,  under  Rule  26, 
Ord.  36,  to  direct  the  action  to  be  tried  before  a  judge  with- 
out a  jury. 


Bonnewell  v.  Jenkins. 

[47  L.  J.  E.,  Ch.  App.  758 ;  L.  E.,  8  Ch.  Div.  70.] 

The  acceptance  of  an  explicit  offer  of  two  leasehold  houses 
for  purchase  in  these  terms : — "  We  are  instructed  to  accept 
your  offer  of  800/.  for  these  premises,  and  have  asked  Mr. 
J.*s  solicitor  to  prepare  contract,"  forms  a  binding  contract. 

Comments. 

This  is  well  settled  now  by  the  decision  above,  and  by  that  of 
the  H.  L.  in  Ilussey  v.  Payne,  sup.  See  also  Lewis  v.  Brass 
(App.)  L.  E.,  3  Q.  B.  Div.  667. 

If  an  offer  is  made  by  letter,  expressly  or  impliedly,  autho- 
rizing its  acceptance  by  post,  and  a  letter  accepting  is  duly  ad- 
dressed and  posted,  Baggallay  and  Thesiger,  L.JJ.,  affinning 
the  Court  of  Exchequer  (48  L.  J.  E.,  Ex.  219),  held  that  the 
contract  was  complete,  notwithstanding  the  non-re(5eipt  of  the 
acceptance  at  any  time  (Bramwell,  L.  J.,  dis.).  {The  Household 
Fire,  ^c.  Co.  {Limited)  v.  Grant,  48  L.  J.,  Ex.  577  ;  L.  E.,  4  Ex. 
Div.  216.)  But  if  before  acceptance  the  person  to  whom  the 
offer  is  made  is  aware  of  the  withdrawal  of  the  offer,  there  is  no 
binding  contract  by  such  acceptance,  although  no  formal  notice 
of  withdrawal  has  Jbeen  given.  {Dickinson  v.  Dodds,  45  L.  J., 
Ch.  App.  777  ;  L.  E.,  2  Ch.  Div.  463,  and  Byrne  Sr  Co.  v.  Tien- 
hoven  ^-  Co.,  49  L.  J.  E.,  C.  P.  316  ;  L.  E.,  4  Ch.  Div.  344.) 
A  withdrawal  of  an  offer  only  takes  effect  from  receipt  of  letter 
containing  it,  or  notice  {ib.  ;  and  Stevenson  v.  McLean,  49  L.  J.  E., 
Q.  B.  Div.  701  ;  L.  E.,  5  Q.  B.  Div.  346). 


230  DECISIONS  OF  SIE  0.  JESSEL^  M.B. 

In  re  Whitehouse  and  Company. 

[47  L.  J.  E.,  Ch.  Div.  801 ;  L.  E.,  9  Ch.  Div.  595.] 

The  rule  preventing  contributories  from  setting  off  as 
against  calls,  debts  due  from  them  to  the  company,  applies 
equally  to  voluntary  and  compulsory  winding-up. 

At  common  law  there  was  no  right  of  set-off.  The 
statutes  of  Geo.  2  first  established  the  right.  Those  statutes 
only  apply  to  what  were  then  common  law  actions  and  to 
mutual  debts.  Courts  of  Equity  followed,  and  extended  the 
analogy  of  the  statutes, — certain  cases  were  held  within  their 
equity.  But  equity  would  not  allow  a  set-off,  even  at  law, 
where  there  was  an  equity  to  prevent  it,  i.  e,y  where  rights, 
although  legally,  were  not  equitably,  mutual.  The  Bank- 
ruptcy Act  clauses  of  set-off  are  rather  wider  than  the  general 
rights,  so  far  as  to  individuals. 

As  regards  companies,  the  final  Act  of  1862  was,  in 
scheme,  intended  to  provide  that,  in  case  of  a  winding-up, 
the  assets  of  the  company  were  to  be  collected  by  the  liqui- 
dator and  distributed  among  the  creditors ;  but  if  the  liqui- 
dator sued  in  his  own  name,  of  course  he  would  not  be 
indebted  to  the  man  to  whom  the  company  was  indebted,  and 
there  would  be  no  strict  right  of  set-off.  Therefore,  if  you 
want  a  set-off,  you  must  show  something  in  the  Act  giving  it ; 
there  is  no  such  right  in  principle.  The  debt  due  to  the 
liquidator  is  distributable  amongst  the  creditors,  and  the  debt 
due  to  the  individual  from  the  company  would  only  rank  to 
obtain  a  dividend  for  the  creditor  for  the  amount  due,  the 
case  of  an  insolvent  company  being  very  like  bankruptcy. 
The  two  debts  are  not  applicable  to  the  same  purpose,  and 
could  not  properly  be  made  the  subject  of  set-off. 

Sect.  38  creates  new  liabilities  as  affecting  shareholders 
{JFebb  V.  W/iiffin  (H.  L.)  42  L.  J.,  Ch.  161;  L.  E.,  5E.  and 
I.  App.  711).  It  applies  to  all  kinds  of  winding-up.  The 
call  is  not  a  debt  to  the  company,  but  a  liability  to  contribute 
to  the  assets  of  the  company,  to  be  enforced  by  the  liqui- 
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dator.  The  138th  sect,  shows  that  a  liquidator  may  enforce 
these  calls  under  voluntary  winding-up. 

The  101st  is  the  only  one  dealing  in  terms  with  set-ofEs. 
It  gives  certain  powers  to  the  Court  to  allow  a  set-ofE  where 
the  company  is  not  limited.  If  there  is  any  implication  from 
the  section  it  is  that  this  is  not  to  he  done  where  the  company 
is  limited. 

In  Grissell's  case  (35  L.  J.  E.,  Ch.  752 ;  L.  R.,  1  Ch.  528), 
Lord  Chelmsford  took  no  such  distinction  hetween  a  voluntary 
and  a  compulsory  winding-up  as  was  afterwards  taken  by  the 
C.  P.  in  The  Brighton  Arcade  Co.  v.  DoicUng  (37  L.  J.  R., 
C.  P.  125 ;  L.  R.,  3  C.  P.  175).  Lord  Romilly's  decision  in 
CaUaher's  case  (37  L.  J.  R.,  Ch.  208 ;  L.  R.,  5  Eq.  214)  waa 
the  same  as  Lord  Chelmsford's, — against  the  right  of  a  con- 
tributory to  set-oflf  a  debt  against  a  call.  He  thought  this 
could  be  done  by  "  special  agreement,"  but  was  overruled  as 
to  this,  it  being  decided  by  the  Appellate  Court  that  it  could 
not  be  done  even  by  special  agreement.  This  decision  was 
given  a  few  days  before  that  of  the  C.  P.  in  the  above  case. 
There  the  Court  thought  the  set-ofE  might  be  allowed  in  a 
voluntary  winding-up  but  not  in  a  compulsory  winding-up. 
But  the  attention  of  the  Court  was  not  drawn  to  the  absurd 
consequence,  viz.,  that  under  sect.  138  the  voluntary  liquida- 
tor could  apply  to  the  Court  to  enforce  payment,  which  could 
exercise  all  the  same  powers  as  in  a  compulsory  winding-up, 
and  yet  if  he  could  not  get  the  benefit  of  the  Act,  as  regards 
payments  by  the  contributory,  in  an  action  at  law,  the  extra- 
ordinary result  would  be  that  he  would  get  his  demand  minus 
the  set-off  in  the  action,  and  then  come  to  the  Court  under 
sect.  138  for  the  balance  allowed  at  common  law  by  way  of 
set-oflE.  If  the  company  is  insolvent  a  voluntary  winding-up 
is  more  probable.  All  the  reasoning  of  the  C.  P.  in  the  above 
case  seems  to  me  utterly  fallacious.  It  was  never  contem- 
plated that  every  case  should  be  brought  into  Court  on  a  ques- 
tion of  set-ofF,  as  would  be  necessary  if  that  decision  stood. 

Lord  Selbome,  in  Black  8f  CoJs  case  (42  L.  J.  R.,  Ch.  404; 
L.  R.,  8  Ch.  254),  overruling  Lord  Romiliy's  dictum  that 
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there  could  be  a  set-off  by  special  agreement,  indicates  his 
objections  to  the  case  in  the  C.  P.,  and  it  must  be  considered 
overruled. 

Comment. 

The  10th  section  of  the  Judicature  Act  does  not  affect  the  above 
rule  against  set-off.  {In  re  The  General  Works  Co,  {Limited) — 
GilVa  case,  48  L.  J.  R,  Ch.  774 ;  L.  E.,  12  Ch.  Div.  755.) 


Brigstocke  v,  Brigstocke  (App.). 

[47  L.  J.  E.,  Ch.  817 ;  L.  E.,  8  Ch.  Div.  537.] 

The  M.  E. :  The  tenant  for  life  of  a  settled  estate  takes  all 
casual  profits  which  accrue  during  the  time  of  his  tenancy  for 
life.  Thus  the  tenant  for  life  of  a  manor  takes  the  fines 
arising  from  copyholds.  The  tenant  for  life  can  admit  to 
the  copyhold  because  it  is  necessary  to  the  existence  of  the 
custom.  Where  there  are  open  mines  the  tenant  for  life 
receives  the  royalties  on  minerals,  though  these  are  really 
instalments  of  purchase-money  of  part  of  the  inheritance. 
In  most  cases  fines  are  merely  a  mode  of  securing  rent  of 
two  kinds — (1)  an  annual  rent ;  (2)  a  rent  payable  at  more 
distant  intervals.  A  fine  is  in  the  nature  of  a  payment  of 
rent  beforehand,  but  a  tenant  for  life  is  entitled  to  rent  made 
payable  beforehand  as  much  as  to  any  other  rent. 


The  Merchant  Banking  Co.  of  London  (Limited)  t\ 
The  Merchants  Joint  Stock  Bank. 

[47  L.  J.  E.,  Ch.  828 ;  L.  E.,  9  Ch.  Div.  560.] 

Unless  there  be  mala  fides  in  the  assumption  by  one  person 
or  company  of  the  name  of  another  person  or  company  no 
injimction  against  the  adoption  of  such  name  will  be  granted. 

Sect.  20  of  the  Companies  Act,  1862,  has  no  application 
to  a  case  of  the  kind  where  there  has  been  registration  of  the 
second  company  in  a  name  somewhat  like  the  other. 
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As  an  example  of  circumstances  under  whioli  I  should 
assume  mala  fides  and  grant  an  injunction,  I  will  put  the  case 
of  a  man  called  Coutts  taking  a  house  in  the  Strand  and 
putting  up  over  his  door  "  Coutts  &  Co."  I  should  restrain 
him  from  such  act. 

[See  The  Guardian  Fire  and  Life  Assurance  Co.  v.  The 
Guardian  and  General  Insurance  Co.  {Limited) y  post.'] 


The  Anglo-Italian  Bank  v.  Davies. 

[47  L.  J.  E.,  Ch.  App.  833 ;  L.  E.,  9  Ch.  Div.  275.] 

The  M.  E. :  My  order  in  Tilktt  v.  Pearson  (43  L.  J.  E., 
Ch.  93)  was  a  delivery  in  execution  because  the  sheriff  had 
been  excluded.  It  was  an  equitable  execution,  and  the  judg- 
ment can  only  be  supported  on  the  above  ground. 

There  is  an  unsatisfied,  undisputed  judgment  against  the 
defendant  for  many  thousands  of  pounds.  The  defendant  is 
in  possession  of  freehold  land  in  fee  simple,  of  which  he  is 
receiving  the  rents.  The  land  is  subj.ect  to  a  mortgage,  and, 
the  legal  estate  being  in  the  mortgagee,  the  judgment  creditor 
cannot  obtain  possession  of  it  under  the  ordinary  elegit.  The 
argument  against  giving  the  plaintiff  relief  is  founded  upon 
the  fact  that  the  words  of  the  statute  27  &  28  Vict.  c.  112, 
do  not  fit  in  with  the  preamble  or  with  the  ordinary  judgment 
law.  What  was  the  meaning  of  "  actually  delivered  in  exe- 
cution "  ?  It  was  decided  that  it  meant  "  delivered  in 
execution.'*  The  words  "other  lawful  authority ''  referred  to 
the  order  of  a  Court  having  authority  to  give  that  which 
amounted  to  delivery  in  execution — equitable  execution,  or 
putting  the  land  in  the  possession  of  a  receiver.  {Ration  v. 
Haywoody  43  L.  J.,  Ch.  App.  372  ;  L.  E.,  9  Ch.  App.  229.) 

The  execution  is  to  be  obtained  upon  interlocutory  appli- 
cation, on  which  a  receiver  will  be  appointed.  The  origin  of 
the  right  is  that  the  judgment  creditor  has  no  interest  in  the 
estate  itself ;  he  only  has  the  potentiality  of  acquiring  one. 
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The  Judicature  Act  (sect.  25,  sub-sect.  8)  has  enlarged  the 
powers  of  granting  injunctions  and  reoeivers,  and  they  may 
be  granted  after  judgment  as  well  as  before  it. 

Then  comes  the  question  how  is  it  to  be  exercised  ?  By 
motion  in  the  action  itself  P  or  is  it  necessary  to  institute  a 
new  action  ?  Here  the  plaintiff  has  brought  a  separate  action, 
claiming  a  declaration  that  he  has  a  charge  and  the  appoint- 
ment of  a  receiver.  Therefore  it  is  not  necessary  to  decide 
that,  but  I  should  prefer  the  shorter  and  cheaper  process  of 
motion  in  the  action  itself. 

Comment. 

Brett  and  Cotton,  L.JJ.  were  sitting  with  the  M.  R.  on  the 
above  appeal.  They  refrained  from  expressing  opinions  as  to  the 
effect  of  the  Judicature  Act,  and,  in  I'he  North  London  Rail.  Co, 
V.  The  Great  Northern  Rail.  Co.,  52  L.  J.,  Ch.  App.  380,  expressed 
some  dissent.  See  comment  on  Beddow  v.  Beddow,  ante.  Upon 
the  subject  of  tho  above  case,  see  also  In  re  Wat  kins,  Ex  parte 
Evans,  49  L.  J.,  Bank.  App.  7;  L.  R.,  13  Ch.  Div.  257.  There  was 
an  interim  order  in  that  ease  for  the  appointment  of  a  receiver. 
Before  it  was  made  absolute  the  debtor  filed  a  jietition  for 
liquidation  imder  the  Bankruptcy  Act.  It  was  held  that  it  was 
idle  to  go  through  the  form  of  issuing  an  elegit  where  it  is  known 
that  the  writ  can  have  up  result,  and  that  the  order  interim  had 
the  effect  of  equitable  execution  and  made  the  judgment  creditor 
a  **  secured  creditor"  under  the  bankruptcy  law.  The  application 
is  properly  made  an  interlocutory  application. 


Bulley  r.  Bulley. 

[47  L.  J.  R.,  Ch.  App.  841 ;  L.  R.,  8  Ch.  Div.  47.] 

The  M.  R. :  I  am  not  prepared  to  assent  to  the  narrow 
proposition  that  the  property  on  which  a  solicitor  can  have  a 
charge  must  be  the  property  of  his  client.  At  any  rate,  here 
the  property  was  in  one  sense  that  of  the  trustee,  as  trustee, 
and  in  another  sense  it  was  his  property,  he  being  the  proper 
person  to  defend  it  in  this  suit.  His  solicitor  is  entitled  to  a 
charge  on  the  property. 
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In  re  Birkett's  Trusts. 

[47  L.  J.  E.,  Ch.  846  ;  L.  R,  9  Ch.  Div.  576.] 

If  there  were  no  authorities  I  should  hold  that  where  there 
is  a  gift  of  money  in  trust  to  apply  a  portion  of  the  income 
for  a  definite  purpose,  and  a  gift  of  the  surplus  for  another 
purpose  (the  first  purpose  being  sufficiently  defined  to  ascer- 
tain the  amount),  if  the  trust  in  favour  of  the  first  purpose 
fails,  the  gift  of  the  surplus  is  unaffected  beyond  the  amount 
80  ascertained.  If,  for  instance,  a  man  gave  an  income  of 
10,000/.  a  year  in  trust  in  the  first  place  to  keep  his  father's 
tombstone  in  repair,  which  could  not  exceed  (say)  20/.  a 
year,  and  the  residue  of  the  income  was  to  go  to  charity, 
I  should  assume  that  good  law  and  common  sense  would 
concur  in  saying  that  the  20/.  gift  was  void,  and  that  the 
9,980/.  were  well  given  to  charity.  I  should  say  that  a  gift 
for  repair  of  a  tombstone,  especially  if  already  existing,  is 
sufficiently  definite  for  ascertainment.  Chapman  v.  Broicu^ 
6  Ves.  404,  does  not  appear  to  me  to  be  overniled  by  The 
Magistrates  of  Dundee  v.  Morris ^  3Macq.  134 :  because  in  one 
case  the  amount  for  the  first  object  could  be  ascertained, 
and  in  the  other  Sir  Wm.  Grant  thought  it  could  not. 
"A  chapel  for  the  service  of  Almighty  God"  might  be  a 
mere  bam-like  structure,  or  a  chapel  like  the  Sainte  Chapelle 
in  Paris  or  the  Sistine  at  Rome.  But  Judges  of  first  instance 
must  not  disregard  a  series  of  decisions  by  other  Judges  of 
first  instance.  In  1867,  V.-C.  Wood  decided  in  Fisk  v.  The 
Attornet/'Oeneral,  L.  R.,  4  Eq.  521,  that  when  there  was  a 
gift  to  a  named  person  of  a  sum  of  money,  upon  trust  out  of 
the  dividends  to  apply  such  part  thereof  as  should  be  required 
to  keep  in  repair  a  family  grave  and  apply  the  surplus  income 
in  charity ;  then,  although  the  gift  for  the  grave  failed,  yet 
the  prior  gift  was  not  affected,  and  the  whole  income  was 
applicable  to  the  charity.  It  may  be  difficult  on  principle  to 
discover  how  the  conclusion  was  arrived  at,  but  it  was  followed 
twice  by  V.-C.  Bacon,  in  Hunter  v.  Bullock y  41  L.  J.,  Ch.  637 ; 
L.  R.,  14  Eq.  45,  and  in  Dawson  v.  /S/;w//,  43  L.  J.,  Ch.  406; 
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L.  R.,  18  Eq.  114 ;  and  by  V.-C.  Malins,  in  In  re  Williams^ 
47  L.  J.,  Ch.  92  ;  L.  R.,  5  Ch.  Div.  735.  I  must,  as  a  judge 
of  first  instance,  follow  these  decisions. 

Comment. 

Apparently,  if  the  M.  B.  had  been  exercising  appellate  juris- 
diction, he  would  have  overruled  these  decisions. 


Tussaud  V.  Tossaud. 

[47  L.  J.  E.,  Ch.  App.  849 ;  L.  R.,  9  Ch.  Div.  363  (reversing 

the  M.  R.).] 

Parol  evidence  is  admissible  to  rebut  an  equity  arising  from 
a  presumption  (such  as  that  against  double  portions),  but  not 
to  raise  such  an  equity.  You  can  admit  evidence  by  parol  to 
show  that  one  of  two  instruments  is  not  intended  to  operate 
inconsistently  with  its  primd  facie  effect.  The  evidence  in 
question  was  that  of  declarations  of  the  testator,  and  it  was 
admitted. 

The  presumption  against  double  portions  is  "  founded  on 
the  assimiption  that  in  making  the  second  instrument  the 
maker  of  it  supposes  himself  to  be  substantially  satisfying 
obligations  of  the  first " — Chichester  v.  Coventrj/y  36  L.  J., 
Ch.  App.  673 ;  L.  R.,  2  E.  &  I.  App.  71  (Lord  Cran worth). 
We  do  not  think  the  parol  evidence  here  aids  the  contention 
that  there  was  no  satisfaction  of  the  covenant  by  the  will. 
But  the  gifts  are  of  such  varying  nature,  and  the  persons 
interested  under  the  will  do  not  include  all  who  were  inte- 
rested under  the  settlement.  We  therefore  decide  that  the 
gift  by  will  is  no  satisfaction. 

There  are  very  few  cases  where  a  gift  by  will  has  been  held 
to  satisfy  a  gift  to  the  donee,  icifh  ot/iersy  by  previous  docu- 
ment. 

Attree  v.  Hawe. 

[47  L.  J.  R.,  Ch.  App.  863 ;  L.  R.,  9  Ch.  Div.  337.] 

The  M.  R.  joined  in  this  decision  that  railway  debenture 
stock  created  under  the  Companies  Clauses  Act,  1863  (26  & 
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27  Vict.  c.  118),  was  not  an  interest  in  land  within  the  3rd 
sect,  of  the  Charitable  Uses  Act,  9  Geo.  2,  c.  36. 

Comments. 

Other  recent  decisions  are  Cluff  v.  C/m/,  45  L.  J.,  Ch.  20 ; 
L.  R.,  2  Ch.  Div.  222,  holding  that  consolidated  stock  of  the 
Metropolitan  Board  of  Works  cannot  bo  validly  bequeathed  be- 
cause amounting  to  an  interest  in  land ;  that  bonds  charged 
under  3  &  4  Vict.  c.  88,  on  police  rates,  can  be  so  bequeathed,  as 
also  can  debentures  of  an  ordinary  waterworks  company  (/»  re 
Harris  Jacson  v.  Governors  of  Queen  Anne's  Bou7ity^  49  L.  J., 
Ch.  687;  L.  R.,  15  Ch.  Div.  561;  Iloldsxvorth  v.  Davenport, 
46  L.  J.,  Ch.  20 ;  L.  R.,  3  Ch.  Div.  185.  But  debentures  of  a 
corporation  charged  upon  their  lands  cannot  be  devised  to 
charities  unless  the  mortgagee  is  not  intended  to  take  the  actual 
land  {Chandler  v.  Howell,  46  L.  J.,  Ch.  25  ;  L.  R.,  4  Ch.  Div. 
651). 


In  re  The  Wincham  Shipbuilding  &  Boiler 
Company,  Hallmark's  Case. 

[47  L.  J.  E.,  Ch.  App.  868  ;  L.  R.,  9  Ch.  Div.  329.] 

The  M.  R. — This  is  a  most  exceptional  case,  because 
directors  are  generally  bound  to  take  a  certain  number  of 
shares ;  but  here,  the  company  having  been  registered  with- 
out articles  of  association,  is  subject  to  Table  A.  of  the  Com- 
panies Act,  1862,  under  which  no  share  qualification  for  a 
director  is  necessary.  The  respondent  swears  that  he  never 
applied  for  any  shares  nor  received  any  letter  of  allotment, 
and  did  not  know  that  his  name  was  on  the  register  until 
after  the  commencement  of  the  winding-up.  It  is  urged 
that  the  mere  fact  of  becoming  a  director  infers  a  contract  to 
take  shares,  and  binds  with  knowledge  of  all  the  books  and 
their  contents,  including  the  entry  on  the  register  of  holding 
the  shares  (fifty)  said  to  have  been  allotted  to  the  respon- 
dent. I  cannot  so  hold.  WheatcrofCs  cane  (42  L.  J.  R., 
Ch.  853)  disapproved,  as  also  obiter  dictum  of  Lord  Romilly 
in  Ex  parte  Brown,  In  re  Newcastle  Marine  Insurance  Co.,  19 
Beav.  97. 
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In  re  Lister,  Ex  parte  Pike. 

[47  L.  J.  E.,  Bank.  App.  100 ;  L.  R,  8  Ch.  Div.  754.] 

A  promissory  note  for  money  advanced  to  pay  racing  debts 
is  not  founded  on  an  illegal  consideration  within  5  &  6 
Will.  4,  c.  41. 

The  M.  E. :  The  Act  means  to  prohibit  recovery  of  money 
lent  for  the  illegal  purpose  of  gaming  or  betting — money 
lent  by  one  to  another  around  a  gaming-table  to  game  with, 
or  money  lent  to  bet,  is  within  the  Act.  The  object  was  to 
deter  from  committing  the  illegal  act.  Here  the  mischief 
was  done ;  the  bet  was  lost  before  the  advance  of  the  money. 
Alcinbrook  v.  Hall,  2  Wils.  309,  is  in  point,  although  it  is  a 
strict  construction  of  the  Act,  which  is,  however,  penal.  We 
shall  not  overrule  it. 

Comment. 

In  McKinnelv.  Robinson,  3  Mee.  &  W.  434 ;  7  L.  J.,  Exch.  149, 
a  doubt  as  to  the  last-named  case  is  suggested. 


In  re  Newmarch— Newmarch  v.  Storr. 

[48  L.  J.  E.,  Ch.  App.  28  ;  L.  E.,  9  Ch.  Div.  12.] 

A  testator  devised  one  specified  freehold  estate  to  his 
daughter  for  life,  with  remainder  to  her  children  as  tenants 
in  common,  and  then  devised  all  other  his  real  estate, 
"  charged  nevertheless  in  aid  of  his  personal  estate  and  in 
exoneration  of  his  other  real  estate,  with  the  payment  of  all 
his  just  debts,"  upon  trusts  for  his  three  sons.  All  the  real 
estate  so  devised  as  above  was  included  in  one  mortgage 
for  1,000/. 

The  M.  E. :  Locke  King's  Act  applies  where  the  question 
is  one  of  contribution  between  two  or  more  devisees  of  an 
entire  mortgaged  estate.  The  Amending  Act  of  1867  is  a 
polite  method  of  getting  over  Moore  v.  Moore  (32  L.  J.,  Ch. 
605  ;  1  De  G.,  J.  &  S.  602),  and  Eno  v.  Tatham  (32  L.  J., 
Ch.  159 ;  3  De  G.,  J.  &  S.  443).     This  Act  only  refers  to 
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a  general  direction  to  pay  debts  out  of  personalty,  because 
there  had  been  a  decision  of  the  Court  on  that  point.  It  is 
not  possible  to  hold  consistently  that  a  general  direction  to 
pay  debts  out  of  personalty  does  not  evince  a  contrary  inten- 
tion, and  that  a  general  direction  to  pay  them  out  of  realty, 
or  out  of  mixed  realty  and  personalty,  does  evince  a  con- 
trary intention.  The  reasoning  that  the  word  "  debt "  would 
include  a  mortgage  debt,  and  that  therefore  a  direction  to 
pay  debts  includes  a  mortgage  debt,  is  destroyed  by  the  1867 
Act,  which,  in  effect,  says  the  word  "  debts  *'  shall  not  in- 
clude mortgage  debts  unless  there  are  express  words  showing 
an  intention  to  the  contrary. 

It  is  therefore  impossible  to  hold  that  a  charge  of  "  my 
just  debts,"  when  used  with  reference  to  a  mixed  fund  of 
realty  and  personalty,  or  with  reference  to  real  estate  alone, 
amounts  to  a  contrary  intention  within  the  Act.  Then  are 
there  other  words  ?  The  clause  is  "  charged,  in  aid  of  my 
personal  estate  and  in  exoneration  of  my  other  real  estate, 
with  the  payment  of  all  my  just  debts."  The  true  construc- 
tion, I  think,  is  that  the  words  "in  aid  of  my  personal 
estate  "  must  mean  that  the  real  estate  is  to  assist  the  per- 
sonal estate  in  that  to  which  it  is  primarily  liable ;  and  the 
answer  to  that  is  that  the  charge  of  debts  on  the  personalty  is 
within  the  Act  of  1867,  and  therefore  does  not  include  the 
mortgage  debt.  To  hold  otherwise  would  be  illogical,  for 
then  the  personal  estate  must  be  taken  to  be  charged  with 
the  mortgage  debt,  which  is  contrary  to  the  Act. 


Gething  v,  Eeighley. 

[48  L.  J.  E.,  Ch.  45 ;  L.  E.,  9  Ch.  Div.  547.] 

Where  a  single  item  in  a  settled  account  is  of  fi  fraudulent 
nature  the  account  is  opened  altogether ;  where  this  is  not  so 
the  proper  order  is  to  give  liberty  to  surcharge  and  falsify. 
The  person  alleging  the  errors  must  clearly  prove  them,  the 
onus  being  on  him. 
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Re  Wincham  Shipbuilding,  &c.,  Company , 
Poole  &  Company's  case. 

[48  L.  J.  E.,  1  Ch.  App.  48 ;  L.  R.,  9  Ch.  Div.  322.] 
The  M.  R. :  Directors  are  trustees  for  the  shareholders, 
but  not  for  creditors  of  the  company.  If  directors  give  a 
personal  guarantee  for  a  debt  due  from  the  company,  and 
then  pay  up  amounts  due  from  them  on  shares  and  apply 
the  amount  so  paid  up  in  reduction  of  such  debt,  there  is 
nothing  impeachable  in  the  transaction  unless  it  amounts  to 
a  fraudulent  preference  within  sect.  61  of  the  Companies  Act, 
1862.  Here  there  is  no  question  as  to  that,  for  the  creditors 
who  were  paid  had  sued  and  recovered  judgment.  Though 
the  directors  secured  a  collateral  benefit  to  themselves,  the 
company,  their  cestui  que  trusts,  were  not  injured.  The 
creditors  are  injured,  for  they  will  get  a  smaller  dividend. 
But  the  company  are  insolvent. 

Comment. 

Even  if  the  case  had  been  between  individuals  there  would 
appear  to  be  no  remedy  shoii;  of  the  establishment  of  the  relation- 
sliip  of  trustee  and  cestui  quo  trust,  unless  the  fraudulent  pre- 
ference could  be  established. 


Re  Michell's  Trusts. 

[48  L.  J.  R.,  Ch.  50 ;  L.  R.,  9  Ch.  Div.  5.] 
Where  the  words  of  a  covenant  are  ambiguous  you  may 
resort  to  the  recital.  After  reciting  an  agreement  to  settle 
certain  property  therein  described,  it  says  it  was  agreed  that 
on  the  said  intended  marriage  "  the  said  H.  [intended  hus- 
band] shall  enter  into  the  covenant  for  settling  upon  the  same 
tnists  any  future  property  to  which  the  said  M.  [intended 
wife]  may  become  entitled  after  the  solemnization  of  the  said 
intended  marriage."  The  recital,  therefore,  clearly  contem- 
plates a  covenant  to  ^i^Q  future  acquired -pTOferij.  That  is 
what  "  future  "  property  means.  The  property  here  does  not 
fulfil  that  description.  The  interest  of  the  wife  certainly 
became  absolute  instead  of  contingent;  but  it  remained  during 
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the  coverture  reversionary.  There  was  outstanding  a  life 
interest,  which  did  not  determine  until  after  the  wife's  death. 
The  covenant  is,  "  that  in  case  at  any  time  during  the  joint 
lives  of  him  the  said  H.,  and  M.,  his  intended  wife,  any  future 
portion  or  real  or  personal  estate  whatsoever  (exceeding  at 
one  time  in  value  300/.)  shall  come  to  or  devolve  upon  the 
said  M.,  or  upon  the  said  H.  in  her  right  by  or  under  the  will 
of  the  said  J.  H.  M.,  or  by  or  under  any  other  will,  donation, 
or  settlement,  or  by  any  person  dying  intestate,  or  otherwise 
howsoever,  and  whether  in  possession,  reversion,  remainder, 
contingency  or  expectancy,  the  said  H.,  and  all  other  neces- 
sary parties,  will  from  time  to  time  settle  or  concur  with  the 
said  M.  in  all  reasonable  acts  and  deeds  to  settle  "  the  same 
"  as  if  the  same  future  property  were  included  and  settled  in 
and  by  these  presents,  and,  being  real  estate,  were  directed  to 
be  converted  into  personal  estate."  That  cannot  be  read 
literally.  The  husband  could  not,  either  with  or  without  the 
wife,  settle  an  "  expectancy,"  i,  ^.,  property  they  had  not  got. 
Tou  must  supply  some  words ;  it  must  mean,  that  when  he 
gets  it  he  will  settle  it.  This  property,  being  one-third  of  a 
residuary  estate,  he  was  not  able  to  settle,  either  with  or  with- 
out his  wife,  during  the  coverture.  This  agrees  with  the 
recital,  and  with  what  one  would  suppose  to  be  the  meaning, 
that  when  the  husband  could  obtain  it  he  should  not  keep  it 
but  settle  it. 


Be  The  British  Farmer's  Pure  Linseed  Oil  Cake 
Company  (Limited),  Potter  &  Brown's  Case. 

[48  L.  J.  E.,  Ch.  App.  56.] 

The  25th  sect,  of  the  Companies  Act,  1862,  intended  to 
prevent  fraud,  has  often  been  made  the  instrument  of  fraud 
— «.  e,,  it  has  allowed  companies  to  make  people  pay  again  for 
shares  for  which  a  full  consideration,  although  not  in  cash, 
has  been  given.  Here  the  shares  were  issued  for  a  considera- 
tion other  than  a  cash  payment,  and  the  contract  was  not 
registered.     The  appellants  admit  that  they  had  some  know- 
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ledge  of  the  nature  of  the  contract,  and  that  put  them  on 
inquiry ;  and  they  must  be  taken  to  have  known  that  the 
shares  were  subject  to  the  payment  of  the  whole  amoimt  in 
cash,  unless  the  contract  was  registered. 


Piilbrook  V.  The  Bichmond  Consolidated  Mining 

Company  (Limited). 

[48  L.  J.  E.,  Ch.  65 ;  L.  R.,  9  Ch.  Div.  610.] 

One  of  the  articles  of  association  of  a  company  provided 
that  "  no  person  shall  be  eligible  as  a  director  unless  he  holds, 
as  registered  member,  in  his  own  right,  capital  of  the  nominal 
value  of  500/.  at  least,"  and  another  that  "  a  director  is  to 
vacate  his  office  if  at  any  time  he  holds  less  than  the  nominal 
amount  of  capital  required  as  his  qualification  for  election." 

The  plaintiff,  P.,  stood  upon  the  register  as  holder  of  100 
shares.  In  January,  1877,  he  had  executed  a  transfer  of  his 
shares  to  one  C,  by  way  of  mortgage.  By  agreement  this 
was  not  registered. 

P.  was  elected  a  director  23rd  August,  1877.  On  the  18th 
January,  1878,  the  transfer  was  registered,  and  C.'s  name 
inserted  as  the  holder  of  the  shares.  The  other  directors 
thereupon  refused  to  allow  P.  to  sit  as  a  director.  P.  took 
out  a  summons  to  restore  his  name  on  the  register  under 
sect.  35,  and  this  was  done  by  order  of  the  Court,  plaintiff 
undertaking  not  to  question  any  interim  acts  of  the  directors. 
On  the  25th  June,  1878,  the  plaintiff  again  attended  a  board 
meeting,  but  the  directors  refused  to  allow  him  to  sit.  In  an 
action  for  declaration  of  his  rights  and  motion  to  restrain  the 
company  from  excluding  him,  Held  that  he  must  succeed, 
the  company  not  being  entitled  to  inquire  into  the  beneficial 
ownership  of  shares,  but  being  bound  by  the  register. 

"  Holder  in  his  own  right "  meant  that  they  must  not  be 
shares  to  which  P.  was  entitled  as  a  personal  representative, 
husband  of  a  female  member,  or  as  trustee  in  bankruptcy. 

Comment. 

A  joint  stock  company  has  no  inherent  right  to  remove  its* 
directors.     If  there  is  power  to  alter  articles,  however,  that  can 
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first  be  validly  done,  and  then  the  removal  effected  in  accord- 
ance with  power  given  by  a  so  altered  article.  See  Blackpool  v. 
Hampson,  L.  E.,  23  Ch.  D.  1. 


Sogers  V,  Mutch. 

[48  L.  J.  E.,  Ch.  133 ;  L.  E.,  10  Ch.  Div.  25.] 
E.  H.,  by  will  dated  3rd  June,  1873,  bequeathed  "  the 
Bum  of  100/.  to  each  of  the  children  of  my  niece,  E.  M.,  who 
shall  live  to  attain  the  age  of  twenty-one  years."  Testatrix 
died  31st  October,  1873,  leaving  her  niece,  E.  M.,  surviving 
her:  E.  M.  was  married,  but  had  not  then  any  children. 
Held  that  no  child  E.  M.  might  have  could  take,  the  gift 
being  confined  on  the  rule  in  Ringrose  v.  Bramham^  2  Cox, 
384,  and  Mann  v.  Thompson,  Kay,  638,  the  ground  of  which 
is  the  extreme  inconvenience  of  postponing  the  distri- 
bution of  the  estate  until  all  the  children  who  may  be  bom 
are  ascertained,  and  the  cases  in  which  children  bom  after 
the  testator's  death,  but  before  the  period  of  distribution, 
are  admitted,  being  those  where  the  total  amount  of  the  gift 
is  independent  of  the  number  of  objects. 

[The  gift  of  a  certain  sum  to  each  of  a  class  of  objects  at 
a  future  period  is  confined  to  those  living  at  the  testator's 
death  (Hawk.  Const.  WUls,  p.  73)]. 

In  re  Thompson's  Trusts. 

[48  L.  J.  E.,  Ch.  135 ;  L.  E.,  9  Ch.  Div.  607.] 
A*  testatrix  devised  and  bequeathed  her  real  and  personal 
estate  to  trustees  upon  trust  to  convert  and  to  pay  one  third 
part  to  "  the  heirs  or  next  of  kin  "  of  J.  L.,  deceased.  At  her 
death  she  only  had  personal  estate. 

The  M.  R. :  The  rational  constmction  is  that  the  gift  is 
not  alternative,  but  to  one  and  the  same  class.  Testatrix 
knew  that  J.  L.  was  dead,  and  gave  to  a  class,  his  **  heirs  or 
next  of  kin."  The  statutory  next  of  kin  may  fairly  be 
described  as  such  a  class.  As  regards  personal  estate,  the 
word   "heirs"  is  construed  to  mean  these,   and  as  both 

R  2 
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descriptions  were  intended  to  apply  to  one  and  the  same 
class,  I  hold  the  gift  to  be  to  the  statutory  next  of  kin. 


Smith  r.  Butcher. 

[48  L.  J.  E.,  Ch.  136 ;  L.  R.,  10  Ch.  Div.  113.] 
Will  of  E.  B.,  thus :  "  The  rest  ...  of  my  property 
.  .  .  .  I  desire  to  be  placed  in  the  public  funds  and  the 
interest  arising  therefrom  to  be  equally  divided  amongst  the 
children  of  my  brothers  and  sisters  during  their  lives,  and  on 
the  decease  of  either  of  them  his  or  her  share  of  the  property 
to  go  to  his  or  her  lawful  heir  or  heirs.*' 

The  M.  E. :  "  For  the  purpose  of  construing  any  word  in 
any  will  .  .  such  word  must  receive  its  only  and  primary 
sense  unless  the  Court  is  satisfied  that  the  testator  intended  to 
use  it  in  a  secondary  and  less  proper  sense."  V.  C.  Kindersley 
in  Low  V.  Smith,  25  L.  J.  E.,  Ch.  503 ;  2  Jur.,  N.  S.  344.  That 
rule  applies  none  the  less  because  the  word  is  a  word  of  art. 
If  I  could  guess  I  should  guess  that  he  meant  children  by 
"  lawful  heirs,"  but  I  must  not.  "  Heir  "  means  the  person 
or  persons  who,  separately  or  together,  would  take  the  fee 
simple  of  an  intestate.  There  is  nothing  in  the  context  to 
give  a  difFerent  meaning,  except  the  mere  fact  that  the  pro- 
perty is  personalty.  That  is  not  enough.  {De  Beauvoir  v.  De 
Beauvoir,  15  L.  J.  E.,  Ch.  305;  15  Sim.  163;  3  H.  L.  C.  524. 

Comment. 

This  decision  does  not  affect  or  overrule  Doody  v.  Higgins 
(25  L.  J.  E.,  Ch.  733 ;  2  K.  &  J.  729),  because  here  the  question 
arose  not  as  to  a  substitutional  gift  but  as  a  gift  to  the  heir  as 
persona  destgnata.  Fry,  J.,  in  Neilson  v.  Monro,  27  W.  E.,  936, 
and  In  re  Stannard,  52  L.  J.  E.,  Ch.  355  (Kay,  J.)  Consider 
also  Leach  v.  Jag  (ante),  46  L.  J.  E.,  Ch.  499 ;  aflBrmed  on 
appeal,  47  L.  J.  K.,  Ch.  App.  876,  where  i^e  technical  effect  was 
necessarily  given  to  the  use  of  the  word  "  seised." 

In  re  The  Florence  Land  and  Public  Works  Company, 

[48  L.  J.  E.,  Ch.  App.  137;  L.  E.,  10  Ch.  Div.  530.] 
The  memorandum  of  association  explains  that  this  company 
was  established  (1)  to  buy  a  concession  in  Florence,  (2)  then 
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to  execute  works  under  that  concession  (one  for  building 
houses  and  making  new  streets),  (3)  to  purchase,  lease,  or 
otherwise  acquire  other  concessions  in  Italy.  Then  comes 
this :  "  To  sell,  lease,  charge,  mortgage  or  otherwise  dispose 
of  the  Ifinds,  buildings,  sites  for  buildings  and  works  erected 
or  executed  or  in  process  of  completion  by  the  company,  on 
such  terms  as  the  company  may  think  fit."  Then  "to  borrow 
money  and  to  issue  transferable  bonds  to  bearer  or  otherwise, 
debentures  and  mortgage  debentures  based  on  all  or  any  of 
the  assets,  real  or  personal,  of  the  company."  When  a  man 
uses  ten  words  where  two  would  do  I  do  not  consider  it  a 
eoimd  rule  of  construction  (knowing  conveyancing  precedents) 
to  necessarily  attach  a  separate  meaning  to  each  word.  Of 
course  an  argument  is  afforded  by  such  a  use  of  words,  but  it 
would  be  greater  if  the  words  were  used  by  a  non- professional 
man.  The  87th  article  gives  the  directors  a  general  managing 
power,  and  the  88th  is :  **  In  order  to  the  management  of  the 
aflfairs  and  business  of  the  company,  the  directors  shall  have 
power,  at  all  times,  in  the  name  and  on  behalf  of  the  company, 
to  do  the  following  things:"  the  9th  being,  '*  they  may  let, 
mortgage,  sell,  transfer  or  otherwise  dispose  of,  either  absolutely 
or  conditionally,  and  in  such  manner  and  upon  such  terms 
and  conditions,  in  all  respects,  as  they  think  fit,  any  of  the 
property  or  securities  of  the  company."  The  12th  is  that 
they  may  borrow  on  behalf  of  the  company,  "  by  way  of  mort- 
gage of  the  whole  or  any  part  of  the  property  of  the  com- 
pany, or  by  bonds,  debentures,  or  mortgage  debentures,  or  in 
such  other  manner  as  they  deem  best."  Every  bond,  deben- 
ture or  mortgage  is  to  be  under  the  common  seal  and  capable 
of  transfer  (Art.  117). 

The  bonds  and  debentures  are  to  be  so  framed  that  the 
holders  shall  be  entitled  "  to  be  paid  out  of  the  securities 
upon  which  the  same  are  respectively  charged,  and  the  moneys, 
property,  and  effects  of  the  company  the  respective  sums  in 
such  bonds  or  mortgage  debentures  mentioned."  The  securi- 
ties intended  are  on  the  property  of  the  company,  and  to  be 
held  irrespectively  of  dates  of  bonds,  equally  amongst  them- 
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selyes  as  regards  the  loan  for  whioh  the  dehentures  are  given 
as  security.  It  is  meant  that  the  bonds  or  debentures  shall 
be  securities  on  the  property  of  the  company  as  a  going  con- 
cern, subject  to  the  powers  of  the  directors  to  dispose  of  the 
company's  property  for  purposes  of  its  business  in  the  ordinary 
manner.  It  was  not  intended  to  paralyze  the  company  by 
the  execution  of  these  debentures.  If  default  is  made  any 
holder  can  apply  for  a  receiver,  and  stop  the  company  from 
going  on.  The  security  is  (1)  a  charge  on  the  property  of 
the  company,  (2)  a  pro  raid  charge  as  between  the  several 
holders  of  the  debentures,  (3)  a  charge  subject  to  the  powers 
of  the  directors  to  carry  on  the  business  and  to  sell,  let,  or 
mortgage  until  a  creditor  in  some  way  interferes. 

I,  on  reconsideration,  agree  with  every  word  of  my  judg- 
ment in  Norton  v.  The  Florence  Land  and  Public  Works  Co, 
as  reported  (L.  R.,  7  Ch.  Div.  332),  except  the  top  line  at 
p.  338,  which  should  be  read  ^'  themselves,  their  successors 
and  assigns,"  instead  of  "  estate,  property  and  effects." 

The  other  L.  JJ.  treated  the  present  case  as  virtually  an 
appeal  from  the  last-mentioned  case,  which  if  considered  as 
holding  that  the  security  was  nothing  but  a  money-bond, 
and  did  not  create  any  charge,  was  in  their  view  incorrect. 


Dean  r.  Wilson. 

[48  L.  J.  R.,  Ch.  148;  L.  R.,  10  Ch.  Div.  136.] 

When  a  sale  is  directed  by  the  Court,  and  the  conduct  is 
given  to  one  party,  no  other  party  has  a  right  to  interfere 
without  leave  of  the  Court.  An  injunction  to  restrain  any 
such  attempted  interference  will  be  given. 


The  Attorney-General  v.  The  Mayor  of  Brecon. 

[48  L.  J.  R.  Ch.  153;  L.  R.,  10  Ch.  Div.  204.] 

The  Municipal  Corporation  Acts  were  intended  to  restrict 
dealings  with  corporation  funds.    In  substance,  the  corpora- 
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tion  was  thereby  reduced  from  the  position  of  owner  to  that 
of  trmtee.  The  92nd  and  other  sections  of  the  main  Act 
(5  &  6  Will.  4,  c.  76)  contain  the  defined  restrictions.  The 
objects  of  expenses  must  be  those  "  necessary  "  for  carrying 
the  ^^  purposes  of  the  Act  into  execution."  The  word  "neces- 
sary "  has,  of  course,  a  relative  meaning.  The  word  "  pur- 
poses "  cannot  be  confined  to  "  express  "  purposes,  for  other- 
wise they  could  not  defend,  out  of  the  borough  fund,  their 
whole  property  or  their  very  existence.  Thus  it  would  be 
absurd  to  say  that  the  corporation  should  not  defend  an  action 
of  ejectment  for  their  whole  property,  or  a  proceeding  to  in- 
validate their  charter  of  incorporation,  whether  taken  in  a 
court  of  law  or  by  bill  in  parliament.  Acts  threatening  the 
existence  of  the  corporation  must  be  resisted  at  its  expense. 
The  legislature  either  impliedly  gives,  or  reserves  to  the 
corporation  their  ordinary  rights.  So,  if  the  duties  and  rights 
of  government  of  the  corporation  are  interfered  with,  their 
existence  is,  to  that  extent,  interfered  with,  for  the  corporate 
powers  make  up  their  existence.  When  attacked  a  corpora- 
tion should  have  the  right  to  defend  itself — to  defend  all  its 
rights  and  privileges,  and  the  incidents  of  its  property. 

Sect.  8  of  The  Municipal  Corporations  (Borough  Funds) 
Act,  1872  (35  &  36  Vict.  c.  91),  much  increases  the  respon- 
sibility of  corporations  who  choose  to  act  in  opposing  bills 
without  the  sanction  of  the  ratepayers.  It  will  be  more 
difficult  for  them  to  show  that  the  expenses  ought  to  be  al- 
lowed. But  the  8th  section  expressly  states  that  then  exist- 
ing powers  are  not  to  be  "  taken  away  or  diminished."  The 
powers  as  above  are  therefore  not  destroyed  by  this  Act. 

The  case  of  The  Queen  v.  The  Corporation  of  Sheffield  (40 
L.  J.  R.,  Q.  B.  247 ;  L.  R.  6  Q.  B.  652)  was  decided  on  the 
ground  that,  in  the  opinion  of  the  Court,  the  expenses  in- 
curred were  "  altogether  beyond  the  scope  of  the  municipal 
government." 

Comment. 

It  has  lately  been  decided  {Reg.  v.  White^  47  J.  P.  p.  405)  by 
Williams  and  Smith,  JJ.,  that  overseers  of  the  poor  have  no  power 
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to  devote  the  poor  rates  to  any  purpose  except  under  the  autho- 
rity of  a  statute,  and,  therefore,  may  not  apply  same  to  the  cost  of 
opposing  a  bill  even  if  the  vestry  gave  consent.  They  are  at 
present  decided  not  to  be  "trustees"  of  the  poor  rate. 


Be  The  National  Funds  Assurance  Company. 

[48  L.  J.  E.,  Ch.  163;  L.  R.,  10  Ch.  Div.  118.] 

I  first  consider  this  case  independently  of  the  authorities. 
Sect.  165  of  the  Company's  Act,  1862,  is,  "When  in  the  course 
of  the  winding-up  of  a  company  it  appears  that  any  past  or 
present  director  has  misapplied  or  become  liable  or  aooountable 
for  any  moneys  of  the  company,  or  been  guilty  of  any  misfea- 
sance or  breach  of  trust  in  relation  to  the  company,  the  Court 
may,  on  the  application  of  any  liquidator,  or  of  any  creditor 
or  contributory  of  the  company,  examine  into  the  conduct 
of  such  director,  and  compel  him  to  repay  any  moneys  so 
misapplied  or  retained,  or  for  which  he  has  become  liable 
or  accountable." 

Any  one  of  the  named  persons  may  apply.  Here  the 
liquidator  originally  applied,  and  I  think  he  rightly  did  so 
alone ;  but  to  avoid  any  question  I  have  given  leave  to  join 
a  creditor.  After  Webb  v.  Wliiffin  (42  L.  J.  E.,  Ch.  161 ; 
L.  E.,  5  H,  L.  C.  711)  it  is  plain  that  the  winding-up  order 
confers  new  rights,  such  as  did  not  previously  exist,  and  can 
only  be  enforced  under  the  winding-up.  So  far  as  to  the  foiyn 
of  the  application.  The  substance  of  the  application  is  this  : 
— A  limited  assurance  company  has  capital  subscribed  which, 
according  to  the  articles,  is  to  be  applied  only  as  capital,  viz., 
to  pay  debts  and  liabilities  of  the  company.  Interest  can 
only  be  paid  out  of  income,  and  not  out  of  capital.  There  is 
no  power  to  the  directors  to  return  the  capital  to  shareholders 
by  instalments  of  five  per  cent.,  i.  ^.,  to  return  it  as  a  whole 
in  twenty  years ;  but  they  did  proceed  so  to  return  the 
capital,  fortified  by  a  resolution  of  shareholders,  it  is  true. 
There  was  no  income,  there  having  been  no  profits  of  the 
business.    Interest  was  so  paid  only  to  one  sort  of  share- 
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holders,  viz.,  to  holders  of  share  warrants  for  fully  paid-up 
shares.  If  the  directors  had  no  power  to  do  this  thing  it 
oould  not  be  authorized  at  the  shareholders'  meeting.  The 
creditors  have  the  right  to  have  the  capital  kept  for  payment 
of  their  claims.  The  company  trades  upon  the  reputation  of 
a  limited  company,  with  a  paid-up  capital  to  meet  its  liabili- 
ties. It  is  inconsistent  with  that  representation  that  the  com- 
pany, having  paid  up  its  capital,  should  pay  it  back  to  its 
shareholders.  The  right  of  creditors  is  clear.  It  can  be 
enforced  either  by  one  of  them,  or  by  the  liquidator. 

I  think  there  has  been  misapplication  and  breach  of  trust, 
and  that  I  ought  to  make  the  directors  account.  The  liabi- 
lity of  each  director  must  be  limited  to  those  sums  which  he 
participated  in  paying,  without  prejudice  to  the  right  to 
enforce  repayment  from  shareholders  who  received  the  illegal 
payments.  [See  In  Re  The  Exchange  Banking  Co.y  Limited 
(51  L.  J.  E.,  Ch.  526,  V.-C.  B.,  and  52  L.  J.  R,  Ch.  217) 
(and  see  antCy  p.  59).] 


Day  V,  Brownrigg. 

[48  L.  J.  E.,  Ch.  App.  173  ;  L.  E.,  10  Ch.  Div.  294.] 

The  M.  E. :  There  is  no  right  to  the  exclusive  use  of  any 
name  which  may  be  affixed  to  a  house  or  to  land.  An  allega- 
tion of  damage  will  not  give  a  right.  There  must  alicay%  be 
injury  for  which  a  remedy  is  given. 


In  Re  Mutlow's  Estate. 

[48  L.  J.  E,  Ch.  198;  L.  E,  10  Ch.  Div.  131.) 

Where  the  condition  of  a  bond  given  by  a  railway  com- 
pany to  a  landowner,  under  sect.  85  of  the  Lands  Clauses 
Consolidation  Act,  1845,  has  not  been  performed,  the  Court 
will,  on  the  petition  of  the  landowner,  presented  either 
adversely  to  or  with  the  consent  of  the  company,  pay  out  to 
him  the  amount  deposited  under  the  above  section. 
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Leonino  r.  Leonina 

[48  L.  J.  E.,  Ch-  217  ;  L.  E,,  10  Ch-  Kt.  460.] 

There  is  here  one  loan  and  one  secanty  on  Tarions  pro- 
perties, viz.,  stocks  and  shares  and  freehold  property.  A 
man  may,  no  doubt,  by  express  declaration  in  his  mortgage, 
make  a  mortgage  of  two  properties,  so  as  that,  though  the 
incumbrancer  may  go  against  either,  yet  if  he  or  the  owner 
for  the  time  being  of  the  equity  of  redemption  shall  have 
created  two  different  titles  to  these  properties,  so  that  they 
should  go  to  different  persons,  the  property  which  was  the 
primary  security  shall  remain  so  as  between  the  persons 
claiming  under  him. 

It  is  generally  a  declaration  between  real  and  personal 
rej/resentatives  as  to  how  the  debt  shall  be  primarily  borne, 
and  it  is  sometimes  a  declaration  between  two  estates.  It 
must  expressly  state  that  one  property  shall  be  the  primary 
security  as  between  the  persons  entitled  to  the  ^equity  of 
redemption  in  that  estate  and  the  persons  entitled  to  the 
equity  of  redemi)tion  in  the  other  estate.  Tou  can  have  the 
same  result  by  reference  or  implication. 

LipHcomh  v.  Lipscomb^  38  L.  J.  R.,  Ch.  (V.-C.  Malins) 
90  ;  L.  11.,  7  Eq.  501 ,  and  De  Rochefort  v.  DaweSy  40  L.  J. 
11.,  Ch.  625 ;  L.  E.,  12  Eq.  540  (V.-C.  Wickens),  I  ques- 
tion, — although  both  are  decisions  on  mere  questions  of  con- 
struction of  the  documents  in  question,  and  not  on  the  general 
principle. 

Sharp  r.  Lush. 

[48  L.  J.  E.,  Ch.  231  ;  L.  E.,  10  Ch.  Div.  468.] 

"  Executorship  expenses  "  means  the  same  as  "  testamen- 
tary expenses,"  and  include  the  costs  of  an  administration 
suit. 

Parties  having  leave  to  attend  must  obtain  a  special  order 
to  have  their  expenses  allowed  in  an  administration  suit. 


DECISIONS  OF  SIR  G.  JKSSEL,  M.R.  251 

In  re  Leadbitter  and  Harvey. 

[48  L.  J.  E.,  Ch.  App.  242 ;  L.  E.,  10  Ch.  Div.  388.] 

The  "  party  interested  "  under  sect.  39  of  the  Solicitor's 
Act,  1843  (6  &  7  Vict.  c.  73),  means  a  party  interested  under 
a  trust  created  by  deed  or  will,  or  under  an  intestacy,  and  the 
trustee  indicated  must  be  "  chargeable  with  the  bill.'*  The 
words  do  not  include  a  trustee  in  bankruptcy.  A  bankrupt 
after  his  discharge  is  not  a  "  party  interested "  within  the 
section  in  respect  of  a  payment  made  pending  the  bankruptcy. 
When  the  payment  complained  of  was  made,  there  was  only 
a  probability  or  possibility  of  a  surplus.  Rochfort  v.  Batterabi/, 
2  H.  L.  C.  388,  decides  that  a  bankrupt,  pending  bank- 
ruptcy, is  not  entitled  to  file  a  bill  or  exercise  the  rights  of  a 
cestui  que  trust. 

This  having  been  a  bill  paid  to  the  solicitor  of  a  mort- 
gagee, the  trustee  could  not  have  been  "  chargeable ''  with  it, 
for  the  mortgagee  was  entitled  to  retain  the  costs  out  of  his 
security. 

[Baggallay,  L.  J. :  On  the  discharge  of  the  bankrupt  the 
property  in  the  hands  of  the  trustee  reverts  to  the  bankrupt, 
as  the  successor  of  the  trustee.] 


Finney  r.  Price. 

[48  L.  J.  E.,  Ch.  247 ;  L.  E.,  10  Ch.  Div.  13.] 

J.  B.,  by  his  will,  gave  to  his  wife  "  all  her  own  wearing 
apparel,  trinkets,  and  jewellery,  and  also  all  my  household 
furniture,  plate,  linen,  and  china,  articles,  and  things,  except 
stock-in-trade,  money,  securities  for  money,  books  of  account 
and  manuscripts,  and  also  all  my  household  consumable  stores 
that  may  be  within  my  dwelling-house  at  the  time  of  my  de- 
cease, for  her  own  absolute  use  and  benefit."  All  the  rest 
and  residue  of  his  real  and  personal  estate  and  efPects  he 
devised  and  bequeathed  to  trustees  on  trust  to  sell  and 
convert. 
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Held,  that  the  tenant's  fixtures  in  the  testator's  leasehold 
dwelling-house  passed  to  the  trustees  with  the  house  in  which 
they  were.  Generally  speaking,  a  bequest  of  a  leasehold 
house  to  A.,  and  of  the  household  furniture  in  it  to  B.,  would 
not  give  B.  the  tenant's  fixtures  {Baton  v.  Sheppard,  10  Sim. 
186,  not  approved). 


Mulliner  r.  The  Midland  Railway  Company. 

[48  L.  J.  E.,  Ch.  258 ;  L.  E.,  11  Ch.  Div.  611.] 
A  railway  company  has  no  implied  power  to  alienate, 
either  for  value  or  without  value,  any  portion  of  the  land 
actually  used  for  the  railway  or  works. 

The  railway  company  is  empowered  to  make  the  "  railway 
and  works."  The  land  purchased  must  be  used  for  the 
general  purposes  of  a  railway,  which  is  a  public  thoroughfare 
subject  to  special  rights  of  the  railway  company.  It  is  a 
property  devoted  to  public  as  well  as  private  purposes.  The 
Act  only  enables  the  company  to  dispose  of  land  for  the 
purposes  of  the  Act.  Neither  a  gratuitous  disposition,  nor  a 
sale  of  the  railway,  could  be  a  purpose  of  the  Act.  The  pro- 
vision in  the  20th  section  is  that  the  company  may  "  take 
and  use,'^  not  take  and  sell,  defined  lands.  And  by  sect.  19 
they  have  power  to  take  ten  acres  for  extraordinary  pur- 
poses. 

The  127th  sect,  of  the  Lands  Consolidation  Clauses  Act 
relates  to  superfluous  lands,  but  that  term  does  not  include 
easements,  &c.,  held  with  the  land.  This  land,  which  sup- 
ports the  station  arch,  is  an  integral  part  of  the  railway. 
The  45th  sect,  of  the  Eailways  Clauses  Act  giving  power  to 
take  certain  land  for  extraordinary  purposes,  such  as  addi- 
tional stations,  &c.,  confers  a  power  to  sell  the  land  so  taken ; 
but  beyond  the  right  of  selling  that  limited  quantity,  and 
the  right  of  selling  superfluous  lands,  there  is  no  power  of 
sale.  The  inclusion  of  the  power  to  a  limited  extent  ex- 
cludes that  of  any  larger  power.  It  is  a  mistake  to  suppose 
that  railway  companies  have  the  ordinary  rights  of  owners  in 
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fee.  Many  corporations  have  limited  powers  of  enjoyment 
and  alienation — notably,  corporations  ecclesiastical,  sole  and 
aggregate,  charitable  and  municipal  corporations. 

Then  as  to  the  rights  of  a  railway  company  which  uses 
another  railway  company's  property  under  a  working  agree- 
ment. The  user  is  for  the  purpose  of  traflBc  present  or  future 
— the  agreement  says  "  for  developing  traffic."  Those  who 
have  granted  to  the  company  the  right  to  use  the  station  for 
traffic  purposes  have  granted  the  right  to  use  the  land  imder 
the  station  arch  for  the  purpose  of  a  yard  for  loading  or 
unloading,  and  of  excluding  the  public.  The  plaintiff 
bought  with  notice  of  this  title,  and  on  that  groimd  also 

he  fails. 

Comment. 

In  Ware  v.  London,  Brighton  and  South  Coast  Rail,  Co.,  52 
L.  J.  R.  Ch.  198,  Pearson,  J.,  explained  that  what  the  M.  R. 
here  in  effect  decided  was  that  a  railway  company  could  not  in  a 
case  of  the  kind  sell  the  floor  of  a  house,  keeping  the  roof  only. 
The  principle  does  not  extend  to  restrain  the  company  from 
selling  a  Held  on  the  other  side  of  their  boundary  wall  as 
**  superfluous  land."  They  are  not  obliged  to  retain  so  much 
land  on  the  further  side  of  the  boundary  wall  as  will  lie  be- 
tween that  wall  and  a  vertical  line  from  the  footings  of  that 
wall. 


In  re  Buck,  Ex  parte  Sheriff  of  Middlesex. 

[48  L.  J.  E.,  Bank.  App.  33;  L.  E.,  10  Ch.  Div.  575.] 

The  Court  of  Bankruptcy  has,  under  sect.  65  of  the  Bank- 
ruptcy Act,  1869,  the  Superior  Court  jurisdiction  in  inter- 
pleader, under  2  Will.  4,  c.  58. 

Comment. 
And  see  now  46  &  47  Vict.  c.  52,  Part  YI. 


In  re  Shepherd,  Ex  parte  Shepherd. 

[48  L.  J.  E.,  Bank.  App.  35  ;  L.  E.,  10  Ch.  Div.  573.] 
The  M.  E. :  A  woman  who  carried  on  business  in  her  own 
name  married,  and  continued  to  carry  on  business  in  her 


254  DEasiONS  of  sir  g.  jessel,  m.r. 

maiden  name.  The  husband  gave  notice  that  he  would  not 
be  liable  for  the  debts  of  the  business.  A  creditor  draws 
bills  on  the  wife  for  goods  supplied,  which  she  accepts,  and 
then  absconds.  The  creditor  then  takes  out  a  debtor's  sum- 
mons against  the  husband.  He  denies  liability,  and,  in  the 
evidence  as  it  stood,  was  not  liable.  This  is  an  abuse  of  the 
bankruptcy  procedure,  which  was  never  intended  to  apply  to 
cases  of  the  kind.  The  creditor  should  bring  an  ordinary 
action. 


In  re  Pollard  &  Co.,  Ex  parte  Dickin. 
[48  L.  J.  E.,  Bank.  App.  36  ;  L.  E.,  8  Ch.  Div.  377.] 

An  ordinary  money  demand  by  the  trustee  of  a  bankrupt 
against  a  strauger  should  be  enforced  by  action,  and  the 
Court  will  not  assume  jurisdiction  imder  sect.  72  of  the 
Bankruptcy  Act,  1869. 

The  M.  R.:  The  question  arises  whether  there  is  any 
jurisdiction  to  make  the  order  sought  for  payment  of  a  demand 
as  above.  The  contention  logically  carried  to  a  conclusion 
goes  to  this  extent,  that  if  a  man  who  claimed  a  landed 
estate  of  which  he  was  not  in  possession  became  bankrupt, 
the  Court  of  Bankruptcy  could  try  an  action  to  recover  the 
land. 

Levy  V,  Walker. 

[48  L.  J.  E.,  Ch.  App.  273 ;  L.  E.,  10  Ch.  Div.  436.] 

A  man  may  trade  in  the  name  of  another  man  unless  he 
is  violating  a  trade  mark  or  a  trade  name.  If  I  choose  to 
carry  on  business  in  your  name,  you  not  being  in  the  business, 
you  cannot  interfere  with  me  (James,  L.J.). 

The  M.  R. :  With  the  exception  of  an  unlucky  dictum  of 
Lord  Cairns  in  J/brir?/-^// V.  Hogg^  36  L.  J.  R.,  Ch.  433;  L.  R., 
2  Ch.  307,  which  talks  of  the  property  in  a  name,  the  L.  C. 
forgetting  the  common  law  right  to  take  any  name,  there  is 
no  pretence  for  the  notion  that  a  man  has  such  a  property  in 
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it  as  that  lie  can  prevent  another  from  taking  it.  A  false 
statement  as  to  identity  would,  of  course,  imder  some  cir- 
cumstances, he  indictahle.  But  the  real  person  then  could 
not  interfere ;  the  complaint  must  come  from  the  person  who 
was  deceiyed  by  the  statement. 

The  assignment  of  a  goodwill  includes,  as  against  the 
assignor,  the  exclusive  right  to  continue  the  use  of  the  name 
and  style  of  the  firm  whose  business  is  assigned,  and  this  is 
so,  even  if  the  name  of  the  assignor  is  the  name  or  part  of  the 
name  of  the  firm. 


The  London  Assurance  v.  Mansel. 

[48  L.  J.  R,  Ch.  331 ;  L.  E.,  11  Ch.Div.  363.] 
In  contracts  of  life,  fire,  or  marine  assurance  perfect  good 
faith  is  required.  If  a  man  desirous  of  insuring  conceals 
anything  which  he  knows  to  be  material,  it  is  a  fraud.  The 
fact  that  other  offices  have  declined  the  insurance  is  material. 
Concealment  means  non-disclosure  of  a  fact  which  it  is  a' 
duty  to  state.  Here  the  form  of  questions  as  to  prior  in- 
surances was  evaded  by  the  answer,  "insured  now  in  two 
offices  at  ordinary  rates."  It  is  not  competent  for  the  assured 
afterwards  to  say,  "  I  did  not  answer  untruly,  for  I  did  not 
answer  at  all."     He  was  bound  to  answer  fully. 


lie  Hardley. 

[48  L.  J.  R,  Ch.  App.  335 ;  L.  E.,  10  Ch.  Div.  664.] 
If  a  trustee  paying  into  Court  under  the  Trustee  Relief 
Act  does  not  know  the  address  of  the  person  entitled  to  the 
fund,  the  Court  cannot  dispense  with  the  notice  directed  by 
Ord.  rV.,  Chancery  Funds  Amendment  Orders,  1874,  nor 
direct  how  it  shall  be  served.  The  Court,  however,  suggested 
that  if  a  letter  were  written  to  the  last  known  address,  and 
advertisements  issued  in  the  colony  where  the  person  was 
supposed  to  be,  it  would  be  considered  that  what  was  neces- 
sary had  been  done. 
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The  London  and  County  Banking  Company  v.  Dover. 

[48  L.  J.  E.,  Ch.  336 ;  L.  R,  11  Ch.  Div.  204.] 
In  an  ordinary  foreclosure  action  neither  sect.   48  nor 
Beet.  55  of  the  Chancery  Procedure  Act,  1852,  authorized  the 
Court  to  direct  a  sale  on  an  interlocutory  application. 
Davis  V.  Askwifiy  47  L.  J.  R.,  Ch.  70,  questioned. 


Bramwell  v.  Lacy. 

[48  L.  J.  R,  Ch.  339 ;  L.  R,  10  Ch.  Div.  691.] 

A  lease  of  a  residential  house  contained  a  lessee's  covenant 
not  to  carry  on  upon  the  demised  premises  "  any  trade,  busi- 
ness, or  dealing  whatsoever,  or  anything  of  the  nature  thereof, 
or  be  party  to  or  suffer  any  act  or  thing  which  may  be  or 
grow  to  the  annoyance,  damage,  injury,  prejudice,  or  incon- 
venience of  the  neighbouring  premises." 

The  lessee  converted  the  house  into  a  hospital,  frequented 
by  patients,  who  are  treated  and  supplied  with  drugs,  and 
some  patients  pay  for  medical  attendance.  The  hospital  is 
not  carried  on  for  pecuniary  profit,  except  as  above,  and  it  is 
for  throat  and  chest  diseases.  Some  of  the  former  at  least 
are  contagious.  This  is  really  an  apothecary's  "  business  " 
or  "  in  the  nature  of  a  business."     I  think  it  is  a  "  busi- 


ness." 


In  re  The  Horbury  Bridge  Coal,  &c.y  Company 

(Limited). 

[48  Ch.  App.  341  ;  L.  R,  11  Ch.  Div.  109.] 

The  question  is  as  to  the  validity  of  the  election  of  a 
liquidator,  and  the  manner  in  which  votes  of  shareholders  in 
a  limited  company,  the  rules  of  which  are  that  there  shall 
be  a  vote  for  every  share,  should  be  taken. 

The  common  law  of  all  meetings  is  that  you  take  votes  by 
show  of  hands.  When  a  poll  is  demanded  and  taken  votes 
are  to  be  counted  according  to  the  number  of  shares — here  a 
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vote  for  every  share.  In  other  companies,  notably  in  railway 
and  parliamentary  companies,  the  number  of  the  votes  in- 
creases. There  is  nothing  in  these  rules  to  provide  for  any 
other  method  of  voting  than  by  the  show  of  hands.  The  Slst 
section  of  the  Act  says  that  a  special  resolution  is  to  be  passed 
by  a  majority  of  not  less  than  three-fourths  of  such  members 
entitled  to  vote  as  may  be  present  in  person  or  by  proxy  at 
any  general  meeting,  confirmed  by  a  majority  of  such  mem- 
bers as  may  be  present  in  person  or  by  proxy  at  such  general 
meeting.  Unless  a  poll  is  demanded  by  five  members  a 
declaration  by  the  chairman  that  a  resolution  has  been  carried 
shall  be  conclusive  evidence.  In  computing  the  majority 
when  a  poll  is  demanded  reference  shall  be  had  to  the  number 
of  votes  to  which  each  member  is  entitled  by  virtue  of  the 
regulations  of  the  company.  Therefore,  as  to  a  special  meet- 
ing, there  is  an  irresistible  inference  that  what  is  to  be  done 
when  a  poll  is  demanded  is  not  to  be  done  when  a  poll  is  not 
demanded.  So  in  the  179th  section.  The  Sohed.  Table  A, 
Art.  43,  confirms  the  view  that,  on  a  show  of  hands,  every 
man  has  one  vote  and  the  chairman  has  a  casting  vote.  Here 
there  were  five  persons  present  in  person.  Two  voted  for  K., 
three  against  him.  The  two  who  voted  for  K.  held  more 
shares  than  the  three  who  voted  against  him,  but  no  poll  was 
demanded.     K.  is  not  validly  elected. 


Gilbert  r.  Smith. 

[48  L.  J.  E.,  Ch.  App.  352;  L.  E.,  11  Ch.  Div.  78.] 

The  5th  section  of  the  Partition  Act,  1868  (31  &  32  Vict. 
c.  40),  does  not  apply  where  the  3rd  section  does. 

Comment. 

The  L.J  J.  James  and  Bramwell  here  agreed  with  the  M.  E., 
who  had  decided  as  above  also  in  Drinkwater  v.  Raicliffe  (44  L. 
J.  E.;  Ch.  505,  ante ) ;  and  the  House  of  Lords  confinnod  this 
view  in  Pitt  v.  Jones  (H.  L.)  (49  L.  J.  E.,  Ch.  795 ;  L.  E.,  5  App. 
Cas.  65). 

r.  S 
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In  re  Capon's  Tmsts. 

[48  L.  J.  E.,  Ch.  355 ;  L.  E.,  10  Ch.  Div.  484.] 

In  my  opinion,  the  decision  of  the  M.  E.  for  Ireland  in 
Minchin  v.  Minchin  (7  Ir.  Ch.  E.  267)  is  wrong. 

The  words  of  the  settlement  here  are,  ^'  upon  trost  to  pay 
or  divide  nnto,  or  between  or  amongst  all  and  every  the  child 
and  children  of  the  marriage  in  such  parts  and  proportions, 
manner,  and  form  as  the  survivor  of  the  husband  and  wife 
shall  at  any  time  appoint,  and  in  default  of  appointment 
equally."  The  surviving  wife  appointed  the  trust  fund  by 
an  irrevocable  appointment,  executed  after  The  Illusory 
Appointments  Act,  thus : — "  Unto  and  amongst  the  three 
children  of  the  marriage  (naming  them)  and  the  survivors 
and  survivor  of  them  equally,  and  if  only  one  of  them  should 
survive,  then  to  that  one  only." 

One  child  predeceased  the  appointor,  but  died  after  execu- 
tion of  the  deed  and  attainment  of  her  majority.  It  is  con- 
tended that  as  the  interests  of  the  children  were  contingent 
on  survivorship  of  their  mother  the  appointment  was  void. 

An  illusory  appointment  means  one  which  apparently 
gives  a  benefit  but  in  reality  does  not  do  so.  The  meaning 
of  the  Act  was  that  where  there  was  even  the  appearance 
of  an  appointment  it  should  be  deemed  a  valid  exercise  of 
the  power.     The  appointment  to  the  two  survivors  is  good. 

[Minchin  v.  Minchin^  uhi  sup,,  is  doubted  by  Lord  St. 
Leonards — "  Powers,"  450.] 


Luke  V.  The  South  Kensington  Hotel  Company. 

[48  L.  J.  E.,  Ch.  App.  361  ;  L.  E.,  11  Ch.  Div.  204.] 

The  M.  R. :  An  action  for  foreclosure  may  be  brought  by 
one  of  three  mortgagees,  making  the  other  two  defendants,  if 
they  will  not  be  co-plaintifFs.  Fotvler  v.  Wf/att,  24  Beav.  232, 
but  not  reported  on  this  point,  is  one  authority  for  this,  and 
Adams  v.  Pai/nin\  1  Coll.,  C.  C.  533,  another. 
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Of  oourse  you  must  not  capriciously,  and  without  substan- 
tial reason,  make  persons  def endsuits  when  they  should  be 
plaintiffs.  Where  such  reason  exists  there  is  no  incon- 
venience. It  is  said  one  might  wish  to  foreclose  and  the 
others  might  not.     That  is  not  the  case  here. 

Two  out  of  three  trustees  cannot  bind  cestui  que  (rusts,  A 
majority  of  trustees  cannot  bind  a  minority. 

Comment. 

For  the  purposes  of  a  redemption  action  a  trustee  either  as 
plaintiff  or  defendant  sufficiently  represents  his  cestui  que  trusts. 
In  a  foreclosure  action  all  the  parties  interested  in  the  equity  of 
redemption  must  bo  before  the  Court.  Mills  v.  Jennings  (App.), 
49  L.  J.  E.,  Ch.  209;  L.  E.,  13  Ch.  Div.  639,  explaining  Gold- 
smid  V.  Stonehewer,  9  Hare,  App.  XXXVIII. 


Harrison  r.  Wearing. 

[48  L.  J.  E.,  Ch.  365 ;  L.  E.,  11  Ch.  Div.  206.] 
If  a  witness  cause  in  the  Chancery  Division  lasts  more 
than  one  complete  day,  refreshers  to  counsel  for  the  second 
and  following  days  may  be  allowed  on  taxation.  But  the 
question  of  allowing  refreshers  at  all,  and  the  amoimt  to  be 
allowed,  are  in  the  discretion  of  the  taxing  master. 

Smith  Y,  Buller,  45  L.  J.  E.,  Ch.  69 ;  L.  E.,  19  Eq.  473, 
disapproved  (V.-C.  Malins). 


Duncan  &  Co.  r.  The  North  and  South  Wales  Bank. 

[48  L.  J.  E.,  Ch.  App.  37G;  L.  E.,  11  Ch.  Div.  88 ;  on  ajjpeal  to 
the  H.  L.,  50  L.  J.  E.,  Ch.  355;  L.  E.,  6  App.  Cas.  1.] 

The  equity  between  the  indorser  and  the  acceptor  of  a  bill 
of  exchange  paid  by  the  former  on  dishonour  by  the  latter, 
is  the  same  as  that  between  a  surety  and  a  principal  debtor 
when  the  creditor  is  not  a  party  to  the  contract  of  surety- 
ship. Such  equity  attaches  when  bills,  overdue  and  dis- 
honoured, and  securities  given  to  cover  them,  are  found 
together  in  the  hands  of    the  secured  creditor,   when  he 

s2 
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requires  payment  from  the  indorser;  when  the  creditor  has 
no  other  transactions  then  pending  with  the  customer  and 
no  claim  upon  the  securities  except  for  the  bills;  and  when 
the  competition  is  between  the  indorser  and  the  acceptor 
onlj.  The  interest  whether  of  a  sole  debtor  or  of  one 
of  two  or  more  joint  debtors,  is  not  to  be  regarded  in 
competition  with  the  equity  of  anyone  who  is  in  the  nature 
of  a  surety  for  him,  and  whom  he  is  bound  to  indemnify. 
There  is  nothing  in  the  above  to  paralyze  the  business  of 
discounting  bills  of  exchange,  for  bankers  or  those  who  hold 
bills  accepted  by  customers  and  indorsed  by  a  third  person 
may  vary  the  securities  received  from  the  customer  according 
to  the  ordinary  course  of  dealing  so  long  as  the  customer 
remains  solvent,  and  before  the  acceptance  has  been  dis- 
honoured. 


ie  r.  Oloag. 

[48  L.  J.  R.,  Ch.  380;  L.  E.,  10  Ch.  Div.  676.] 

If  A.  is  ordered  to  pay  costs  to  B.,  and  B.  is  ordered  to  pay 
costs  to  A.,  the  taxing  master  sets  off  one  set  against  the  other. 
Here  A.  is  ordered  to  pay  a  sum  of  money  to  B.,  and  B.  is 
ordered  to  pay  costs  to  A.,  the  result  on  balancing  being  that 
there  is  a  balance  due  from  B.  to  A.  But  A.  absconds,  and 
cannot  pay  what  he  is  ordered  to  pay  to B.  B.  says,  "Set  off  the 
sums  and  I  will  pay  the  balance."  A  right  of  set-off  here  is 
a  matter  of  common  sense.  But  it  is  said  B.  cannot  claim  a 
set-off  because  A.'s  solicitor  has  a  lien  on  the  costs  ordered  to 
be  paid  by  B.  The  lien  is  only  on  costs  pat/able  to  his  client. 
The  right  of  set-off  is  therefore  paramount  to  any  lien. 

Comment. 

See  also  Roharts  v.  BiUe,  47  L.  J.  R.,  Ch.  414 ;  L.  R.,  8  Ch. 
Div.  198,  and  observations  there  made  on  Ex  parte  Cleland,  36 
L.  J.,  Bank.  33 ;  L.  R.,  2  Ch.  Div.  808. 
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Standering  v.  Hall. 

[48  L.  J.  E.,  Ch.  382  ;  L.  E.,  11  Ch.  Div.  652.] 

A  married  woman,  entitled  to  a  share  in  purchase-money 
representing  real  estate  sold  by  order  of  the  Court  in  a  parti- 
tion action,  may,  by  separate  examination  in  Court,  elect  to 
have  her  share  treated  as  personalty  and  paid  out  to  her 
husband. 

Comments. 

Even  where  the  share  was  under  200/.  V.-C.  Bacon  required  a 
separate  examination,  as  above,  in  In  re  Shawy  49  L.  J.  E., 
Ch.  213 ;  but  the  subject  came  before  the  M.  E.  in  Wallace  v. 
Greenwood,  50  L.  J.  11.,  Ch.  289  ;  L.  E.,  16  Ch.  Div.  362,  and 
he,  in  a  case  where  the  fimd  was  xmdor  200/.,  dispensed  with  the 
separate  examination  and  made  an  order  for  i)ayment  out  to  her 
on  her  separate  receipt  and  an  affidavit  of  no  settlement.  The 
M.  E.  also  there  decided  (di8ai)proving  V.-C.  Bacon's  decision  in 
Crookes  v.  Whitworih,  L.  E.,  10  Ch.  Div.  289)  that  an  order  for 
the  sale  of  a  married  woman's  share  of  real  estate,  made  with 
her  consent  or  at  her  request,  under  sect.  6  of  the  Act,  operated 
as  a  conversion  of  such  share  into  personalty,  but  that  a  request 
imder  the  Act  should  be  made  by  some  one  specially  apjKjinted 
by  her  for  the  purpose,  and  that  counsel's  request  on  her  behalf 
at  the  trial  is  not  sufficient.  This  reqiiest  shoidd  be  by  signed 
authority  to  her  soHcitor,  directing  him  to  instruct  counsel  to  con- 
sent to  a  sale.  {GrangeY,  White,  L.  E.,  18  Ch.  D.  612;  50  L.  J., 
Ch.  620  (V.-C.  Hall.) 


Ex  parte  The  Mercers'  Company. 

[48  L.  J.  E.,  Ch.  384 ;  L.  E.,  10  Ch.  Div.  481.] 

The  combined  effect  of  the  Judicature  Act  and  the  Eules 
thereunder  is  to  give  the  Court  a  general  discretion  as  to  costs 
in  all  cases  not  thereby  specially  excepted.  The  Court  is  not, 
therefore,  bound  by  any  provision,  or  omission  of  provision, 
as  to  costs  prior  to  the  above  Act. 
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V.  Stenning. 

[48  L.  J.  R,  Ch.  App.  392 ;  L.  E.,  11  Ch.  Dir.  82.] 

This  was  an  action  for  breach  of  a  covenant  in  a  lease  for 
quiet  possession,  the  breadi  being  the  exercise  by  another 
lessee  of  the  same  lessor  of  a  right  of  way,  which  right  was 
established  in  an  action  against  the  first-named  lessee,  and 
involved  payment  by  such  lessee  of  the  costs  of  the  action. 

The  M.  E. :  The  measure  of  damages,  where  there  has 
been  disturbance  but  not  eviction,  is  the  actual  damage  sus- 
tained up  to  issue  of  writ.  Unless  actual  damage  be  proved 
the  amount  given  will  be  nominal,  or  40«.  But  as  the  error 
of  the  original  lessor  caused  the  action,  he  must  pay  the  costs 
which  the  plaintiff  had  to  pay  to  the  person  who  established 
his  right  of  way.  The  decision  in  Willianis  v.  Burrell  (1  Com. 
B.  B.  402)  is  somewhat  analogous,  and  we  approve  that. 


Re  Stanhope  Silkstone  Collieries  Company,  Limited. 

[48  L.  J.  R.,  Ch.  App.  409;  L.  R,  11  Ch.  Div.  160.] 

The  M.  B. :  A  garnishee  order  nisi  for  attachment  of  debt 
does  not  give  the  judgment  creditor  any  charge  or  lien  on 
the  debt  imtil  it  has  been  served  on  the  garnishee.  It  is  an 
imperfect  execution.  By  sect.  10  of  Judicature  Act,  in  the 
winding-up  of  companies,  the  rights  of  secured  and  unsecured 
creditors  are  to  be  regulated  by  Bankruptcy  Rules.  There 
having  been  no  service  of  the  order  here  the  creditor  is  not 
"  secured."  Independently  of  that,  the  163rd  section  of  the 
Companies  Act  makes  void  any  attachment  not  put  in  force 
against  the  estate  and  effects  of  the  company  before  the  com- 
mencement of  the  winding-up.  This  debt  due  from  the  gar- 
nishee to  the  company  is  certainly  part  of  its  effects.  It  was 
not  enforced,  and  is  therefore  avoided  by  sect.  183. 
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Bumell  V.  Bumell. 

[48  L.  J.  R,  Ch.  412 ;  L.  E.,  11  Cli.  Div.  213.] 

In  a  partition  suit  the  defendant  (a  tenant  in  common  with 
plaintiff)  admitted,  by  his  statement  of  defence,  plaintiff's 
title,  but  said  that  he  did  not  desire  a  partition,  but  a  sale  of 
the  whole  property.  He  also  said  that  the  plaintiff  had  been 
in  entire  possession  for  several  years,  and  he  claimed  an 
account  of  rents  and  profits. 

The  M.  R.  said  he  had  jurisdiction  under  sect.  4  of  the 
Partition  Act,  1868,  to  direct  an  immediate  sale,  foimded  on 
admissions  in  the  pleadings,  and  would  do  so.  At  the  defen- 
dant's request  he  added  an  account  of  rents  and  profits 
received  within  the  last  six  years. 


Kusel  V.  Watson. 

[48  L.  J.  E.,  Ch.  App.  413;  L.  E.,  11  Ch.  Div.  129.] 

The  action  was  for  specific  performance  of  an  agreement, 
dated  24th  June,  1839,  made  between  S.,  who  held  a  lease 
of  the  premises  for  eighty  years,  expiring  in  1898,  of  the  one 
part,  and  K.  of  the  other  part,  whereby  S.  agreed  to  let  K. 
"  have  a  lease  of  the  premises  at  the  yearly  rent  of  26/.,  with 
all  taxes,  &c.,  at  any  period  he  may  feel  disposed,  and  hereby 
further  agrees  not  to  molest,  disturb,  or  raise  the  rent  of  the 
said  K.  aftor  his  havmg  laid  out  money  in  improving  the 
said  premises." 

K.  took  possession,  and  expended  about  150/.  in  improve- 
ments, and  had  remained  so  in  possession  under  the  agree* 
ment  ever  since.  In  December,  1876,  the  executors  of  S. 
threatened  ejectment.  Thereupon  K.  brought  his  action, 
claiming  specific  performance. 

The  M.  R. :  S.  had  a  long  lease,  but  it  is  not  averred  that 
the  plaintiff  knew  what  that  lease  was,  i.e.,  how  long  it 
extended.  I  think  the  agreement  means  that  if  K.  lays  out 
money  he  is  not  to  be  disturbed  at  all,  that  he  is  to  have  a 
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lease  for  his  life,  to  keep  possession  during  his  life  if  so 
minded.  The  lease  must  be  for  ninety-nine  years,  lees  one 
day,  if  lessee  shall  so  long  live. 

[Consider  Be  King^s  Leasehold  Estates,  L.   R.,   16  Eq. 
521.] 


In  re  The  Stockton  Iron  Furnace  Company. 

[48  L.  J.  R.,  Ch.  App.  417  ;  L.  R,  10  Ch.  Div.  335.] 

The  M.  R. :  The  question  arises  upon  the  attornment 
clause  in  this  ordinary  banker's  mortgage,  and  ia  whether 
thereby  a  bond  fide  tenancy  was  created  or  whether  it  is  an 
extortionate  and  sham  rent  which  is  reserved.  It  is  the 
common  practice  where  a  mortgagor  is  occupying  the  property 
to  create  a  tenancy.  The  mortgage  here  is  in  the  ordinary 
form.  I  am  not  satisfied  that  the  rent  is  excessive.  The 
valuers  differ  about  it.  It  is  said  that  the  creation  of  a 
tenancy  is  repugnant,  in  its  effects,  to  the  bankruptcy  law. 
But  sect.  34  of  the  1869  Act  gives  the  landlord  the  pre- 
ference as  to  a  year's  rent. 

I  altogether  assent  to  Ux  parte  Williams  (47  L.  J.  R., 
Bank.  26 ;  L.  R.,  7  Ch.  Div.  138).  But  the  rent  here  is 
bond  fide. 

Comments. 

If  the  circumstances  show  that  the  attornment  clause  is  a 
mere  device  to  enable  the  mortgagee  to  get  a  preference  in  case 
of  bankruptcy,  it  will  not  avail.  Ex  parte  Jackson^  In  re  BotoeSy 
L.  R.,  14  Ch.  Div.  (App.)  725.  In  this  case  the  rent  was  shown 
to  be  nearly  seven  times  the  actual  letting  value. 

Sect.  6  of  The  Bills  of  Sale  Act,  1878,  now  renders  it  neces- 
sary to  register  documents  which  contain  attornment  clauses  as 
bills  of  sale.  As  to  instruments  executed  before  the  Act  of  1882 
(45  &  46  Vict.,  c.  43),  i,e.  between  1st  January,  1879,  and  1st 
November,  1882,  the  registration  would  be  necessary,  as  against 
a  trustee  in  bankruptcy  or  an  execution  creditor.  And  as  to  docu- 
ments executed  after  1st  November,  1882,  such  documents  must 
be  registered  to  give  any  validity  at  all  to  the  attornment  clause. 
Other  cases  upon  the  effect  of  the  attornment  clause  are  Ex  parte 
Punnett,  In  re  Kitchin,  L.  R.,  16  Ch.  Div.  226  (50  L.  J.  R.,  Ch. 
App.  212),  where  the  mortgages  were  before  the  Bills  of  Sale  Act, 
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supra;  the  M.  B.,  incidentally  remarking  that  the  good- will  of 
a  public-house  (which  was  the  subject  of  the  mortgage)  passes 
with  the  public-house  to  a  purchaser  or  mortgagee.  It  is  not  a 
personal  good- will,  but  the  mere  habit  of  customers  to  resort  there. 
Here  the  first  mortgagee  of  a  leasehold  public-house  took  a 
proviso  for  attornment  to  secure  his  interest ;  the  second  wrt- 
gagee  did  the  same.  The  second  mortgagee  admitted  on  its  toco 
the  existence  of  the  first  mortgagee.  We  think  the  second  mort- 
gagee had,  after  bankruptcy  of  the  mortgagor,  the  right  to 
distrain  for  a  year's  rent  under  this  attornment.  The  case  is 
reaUy  decided  by  Mortoii  v.  Woods,  37  L.  J.  R.,  Q.  B.  242; 
9  B.  &  8.  632 ;  L.  R.,  3  Q.  B.,  658 ;  affirmed,  9  B.  &  S.  650 ; 
38  L.  J.  R.,  Q.  B.  81  ;  L.  R.,  4  Q.  B.  293.  A  tenancy  was 
created  by  the  help  of  the  legal  fiction  of  estoppel.  If  this  were 
not  so,  the  second  of  two  mortgagees  taking  such  attornments 
under  the  same  deed,  the  two  thereby  agreeing  that  one  should 
be  first  and  the  other  second,  would  have  a  good  attornment; 
while  if  one  mortgage  were  dated  a  day  after  the  other  the 
second  would  be  bad.  The  attornment  is  a  mere  superadded 
security,  and  does  not  substitute  the  character  of  landlord  and 
tenant  for  that  of  mortgagee  and  mortgagor  as  to  any  other 
matter  than  the  mere  etfectuation  of  that  superadded  security. 
Thus  the  mortgagee  with  such  a  security  will  retain  his  rights  to 
fixtures,  which  rights  are  much  larger  than  those  of  a  mere 
landlord  (see  Climie  v.  Wood,  38  L.  J.  R.,  Exch.  223 ;  L.  R., 
4  Exch.  328,  &c.).  In  In  re  Threlfall,  Ex  parte  Blahey,  L.  R., 
16  Ch.  Div.  274 ;  50  L.  J.  R.,  Ch.  App.  318,  the  clause  of  attorn- 
ment, at  a  yearly  rent,  with  a  proviso  that  the  mortgagees  might 
at  any  time  after  a  named  day,  without  previous  notice,  enter 
and  take  possession,  and  determine  the  tenancy,  was  held  by 
L.JJ.  James,  Cotton  and  Lush  to  create  a  tenancy  from  year 
to  year,  determinable  at  the  will  of  the  landlord,  and  that  the 
right  of  distress  after  bankruptcy  was  as  given  by  sect.  34 
of  the  Bankruptcy  Act,  1869.  In  Morton  v.  Woods  there  had 
been  no  actual  demise,  the  mortgagee  not  having  executed  the 
deed,  and  so  a  tenancy  at  will  was  held  to  have  been  created. 
[A  tenancy  at  the  will  of  one  party  must  necessarily  be  deter- 
minable at  the  will  of  the  other,  Co.  Litt.  55a.]  In  In  re  Betts, 
Ex  parte  Harrison,  50  L.  J.  R.,  Ch.  App.  832,  it  was  held  by 
Lord  Selborne  and  L.JJ.  Brett  and  Cotton  that  if  a  distress  levied 
after  liquidation  of  the  mortgagor  under  the  ordinary  attorn- 
ment clause  more  than  pays  the  interest,  the  mortgagee  may,  as 
against  the  trustee  in  liquidation,  unless  there  is  a  contrary  pro- 
vision in  the  mortgage,  apply  the  surplus  in  reduction  of  the  prin- 
cipal {Hampson  v.  Fellows,  37  L.  J.  R.,  Ch.  694  ;  L.  R.,  6  Eq. 
575,  questioned).  Again,  the  whole  subject  was  discussed  in  Ex 
parte  Voisey,  lie  Knight,  L.  R.,  21  Ch.  Div.  442  ;  52  L.  J.  R., 
Ch.  App.  121,  where  the  M.  R.  gave  judgment  in  substance  as 
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follows : — ^I  neyer  heard  of  an  attornment  clause  being  executed 
by  the  landlord.  The  tenant  is  estopped  from  denying  the 
tenancy.  The  hondjides  of  the  rent  and  of  the  intention  to  create 
a  fair  tenancy  at  a  fair  rent  is  of  course  a  question  of  fact  in 
each  case.  Here  the  monthly  rent  reserved  by  the  building 
soQJfity  whose  mortgage  this  is,  is  variable,  necessarily,  but  there 
is  lb  objection  on  that  ground.  We  are  all  familiar  with  such 
rents — e.  g.,  there  are  penal  agricultural  rents  for  ploughing  up 
pasture  land,  &c.  So  in  building  and  improving  leases  where 
the  rents  vary  according  to  the  performance  of  various  acts,  some 
by  the  landlord  and  some  by  the  tenant.  Again,  in  agriciiltural 
leases  there  is  the  increased  rent  made  payable  on  drainage  being 
done.  The  Statute  of  Frauds  does  not  apply,  because  this 
tenancy  might  not  last  one  year,  and,  as  already  stated,  the  land- 
lord need  not  execute  the  deed. 

In  Stanley  v.  Grundy,  L.  E.,  22  Ch.  Div.  478  ;  52  L.  J.  E., 
Ch.  248,  V.-C.  Btujon  decided  that  the  clause  of  attornment  does 
not  imply  that  the  mortgagee  is  to  be  dealt  with  as  if  he  had 
been  in  |x>ssession.  He  must  go  into  possession  imder  the 
clause  before  he  is  so  treated. 

In  Kearsley  v.  Philips,  52  L.  J.  R.,  Ch.  App.  581,  it  was  held 
that  this  attornment  clause  gives  the  mortgagee  all  the  incident 
rights  of  the  landlord  as  to  distress,  and  therefore  the  right  to 
distrain  on  the  goods  of  third  persons  on  the  premises,  although 
such  third  persons  have  no  notice  of  the  mortgage. 


In  re  The  West  Jewell  Tin  Mining  Company^ 

Weston's  Case. 

[48  L.  J.  E.,  Ch.  App.  425 ;  L.  E.,  10  Ch.  Div.  579.] 

If  dLprimA  facie  case  of  misfeasance  is  made  out  against  a 
director  or  person  standing  in  a  fiduciary  position  towards  a 
company,  the  onus  to  disprove  that  case  is  on  such  fiduciary. 
He  should  adduce  all  his  proof  before  the  Court  of  first  in- 
stance, and,  as  a  general  rule,  if  he  does  not  do  this  the 
Court  of  Appeal  will  not  allow  fresh  evidence.  Here  parol 
proof  that  a  transaction  took  place  at  an  hour  of  day  whioh 
would  make  it  legal  was  sought  to  be  adduced  on  appeal, 
contrary  to  other  evidence  given  below.  The  person  who 
could  alone  contradict  this  was  dead.  Evidence  not 
admitted. 
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The  Attomey-Gteneral  v.  The  Great  Eastern  Bail- 
way  Company. 

[48  L.  J.  R,  Ch.  App.  428  ;   L.  E.,  11  Ch.  Div.  469 ;  on  appeal 
to  H.  L.,  49  L.  J.  E.,  Ch.  545 ;  L.  E.,  5  App.  Cas.  472.] 

Where  an  Act  incorporates  a  body,  such  as  a  railway  com- 
pany, for  a  particular  purpose,  and  gives  powers  for  that 
purpose,  that  which  is  not  expressly  or  impliedly  included  in 
such  powers  is  in  effect  prohibited. 

Whether  if  a  railway  company  acts  ultra  vires,  whether  by 
way  of  plain  and  substantial  public  mischief  or  in  mere 
excess  of  statutory  power  not  involving  such  mischief,  the 
Attorney-General  (representing  the  Crown)  should  sue,  is,  by 
the  above  case,  left  doubtful. 

The  M.  E.  and  the  L.  J.  Baggallay  thought  that  any 
excess  warranted  the  interference  of  the  Attorney-General ; 
L.  JJ.  James  and  Bramwell  thought  there  must  be  substantial 
public  mischief.  The  Law  Lords  expressed  no  opinion  as  to 
this. 


Price  r.  Price. 

[48  L.  J.  E.,  Ch.  App.  478;  L.  E.,  11  Ch.  Div.  163.] 

Here  P.  owed  W.  2,400/.,  secured  by  P.'sbond,  payable  by 
annual  instalments.  In  1869  W.  died,  having  by  will  ap- 
pointed P.'s  wife  her  sole  executrix  and  residuary  legatee. 
In  1870  P.  and  his  wife  passed  the  residuary  account  of  W. 
without  including  the  bond  debt,  and  P.  applied  to  his  own 
use  the  residuary  estate  of  W.  P.  took  possession  of  the 
bond  and  kept  it  until  his  death,  in  1871.  In  1876  P.'s 
estate  was  being  administered  by  the  Court,  and  his  widow 
sought  to  prove  for  the  bond  debt.  Held  that  P.  had 
reduced  the  bond  debt  into  possession,  and  that  the  debt  was 
extinguished. 

The  M.  E. :  The  general  rule  is  that  obligations  between 
husband  and  wife  are  destroyed  by  marriage  except  as  regards 
the  rights  of  third  parties,  viz.:  where  the  wife  holds  the 
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obligation  as  legal  personal  representative,  and  its  extingoish- 
ment  would  affect  the  rights  of  creditors  or  legatees.  There 
the  role  ceases. 

But  where  the  wife  is  both  legal  personal  representative 
and  residuary  legatee,  and  the  debts  and  legacies  have  been 
paid,  the  reason  for  the  exception  ceases.  The  passing  of 
the  residuary  account  by  the  wife,  stating  that  all  the  debts 
had  been  paid,  and  appropriation  by  the  husband  of  the 
residue,  show  extinguishment. 

Comment. 

The  Married  Women's  Property  Act,  1882,  will,  of  course,  alter 
the  rule  itself. 

Hamer  r.  Giles— Giles  r.  Hamer. 

[48  L.  J.  R.,  Ch.  508;  L.  E.,  11  Ch.  Div.  942.] 
Seton  on  Decrees,  4th  ed.,  p.  1206,  contains  the  following 
as  to  the  costs  of  dissolution  of  partnership  actions.  "  The 
rule  is  that  the  Court  makes  no  order  as  to  costs  up  to  the 
judgment,  even  though  the  cause  of  the  dissolution  is  the 
negligence  of  a  partner." 

The  M.  E. :  In  my  opinion  this  is  not  correct.  The  rule  I 
act  on  is  that  where  there  is  no  fault  on  either  side,  but  the 
partnership  accounts  have  to  be  taken  in  Court,  the  costs  of 
the  action  for  taking  the  accounts  are  from  the  beginning  to 
be  dealt  with  as  all  other  costs  of  necessary  administration, 
i,e.y  they  must  come  out  of  partnership  assets.  Where  there 
has  been  misconduct  the  Court  makes  the  partner  guilty  of 
it  pay  the  costs  occasioned  thereby. 

A  charging  order  in  favour  of  a  solicitor,  under  the  1860 
Act,  is  sufficiently  intituled  in  the  action  or  proceeding  in 
which  the  property  is  recovered. 

Comment. 

Another  decision  of  the  M.  E.  as  to  costs  of  a  dissolution 
action  is  Austin  v.  Jackson,  L.  E.,  11  Ch.  Div.  942,  n. ;  and  this 
was  considered  and  approved  by  V.-C.  Hall  in  Potter  v.  Jackson, 
49  L.  J.  E.,  Ch.  232;  L.  E.,  13  Ch.  Div.  844.  Where  the  part- 
nership is  indebted  to  one  or  more  of  the  partners,  e.  g.y  for  rent 
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of  partnership  premises,  such  debt  is  to  be  treated  on  tbe  same 
footing  as  a  debt  to  anyone  else,  i.  e.,  has  to  be  provided  for  before 
the  partners  can  take  interest.  The  costs  of  the  action  are  there- 
fore payable  out  of  the  net  partnership  assets  after  paying  such 
a  debt  and  all  other  debts. 


The  Sevenoaks,  &c.   Railway  Company  t\  The 
London,  Chatham  and  Dover  Railway  Company. 

[48  L.  J.  E.,  Ch.  513 ;  L.  E.,  11  Ch.  Div.  625.] 
The  A.  Railway  Company  were  by  an  Act  authorized  to 
construct  a  railway.  By  a  w^orking  agreement  scheduled  to 
and  forming  part  of  the  Act,  the  B.  Railway  Company  were 
empowered,  on  certain  terms,  to  "  work  and  maintain  "  the 
same  in  perpetuity.  A.  company  constructed  the  line,  and 
B.  worked  it.  A.  company  afterwards  erected  certain  steps 
as  an  improved  means  of  access  to  one  of  their  stations,  and 
the  B.  company  removed  these  steps.  A.  company  sought  a 
mandatory  injunction  to  restore  these  steps  and  an  injunction 
to  restrain  after  interference  therewith. 

The  M.  R. :  The  question  is  whether  under  the  ordinary 
working  agreement  (which  this  is)  the  working  company  is 
entitled  to  the  exclusive  possession  of  the  railway  and  works 
and  to  the  exclusive  right  of  maintenance.  The  construction 
of  the  steps  was  fairly  a  work  of  maintenance.  The  term  is 
large,  and  includes  useful  and  reasonable  ameliorations, 
e,  g,y  banks  on  a  river  might  be  faced  to  keep  them  up, 
although,  as  originally  constructed,  such  facing  might  not  be 
necessary.  Decaying  wooden  palings  might  be  replaced  with 
iron  ones.  Deep  cuttings  might  be  faced  with  brick.  An 
inconvenient  railway  station  requiring  repair  might  be 
altered  as  to  construction  and  arrangement  of  rooms,  and  as 
to  access  to  it.  Amelioration  (to  a  reasonable  extent)  may  be 
contemporaneous  with  reparation.  You  may  maintain  by 
keeping  it  in  the  same  state  or  by  keeping  it  in  the  same 
state  and  improving  that  state,  provided  it  is  maintenance 
and  not  alteration  of  purpose.  A  line  cannot  be  worked 
contemporaneously  by  two  companies ;  the  working  must  be 
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exolusive,  and  so  must  the  maintenance.  If  it  were  otherwise 
both  companies  might  send  down  gangs  of  men,  say  to  relay- 
plates,  at  the  same  time.  {Beman  v.  Rufford^  20  L.  J.  R.,  Ch. 
537 ;  1  Sim.,  N.  S.  550,  and  Winch  v.  The  Birkenhead  and 
Lancmhire  and  Chester  Junction  Railway^  5  De  G.  &  S.  562, 
support  my  views.) 


Sykes  r.  Beadon. 

[48  L.  J.  E.,  Ch.  522 ;  L.  E.,  11  Ch.  Div.  170.] 

An  unregistered  association  of  more  than  twenty  persons 
was  formed,  under  the  provisions  of  a  trust  deed,  in  1872,  to 
buy  foreign  bonds  and  other  securities  below  par,  and,  after 
payment  of  expenses  and  a  fixed  rate  of  interest  to  all  mem- 
bers, to  divide  the  profits  by  sale  of  the  bonds  or  payment  oflE 
of  them  at  par,  amongst  some  of  the  members  who  were  to 
be  chosen  by  lot  at  annual  drawings  for  that  purpose.  The 
trust  deed  set  out  in  detail  the  working  of  the  scheme.  An 
action  was  brought  against  a  former  trustee  for  alleged 
breaches  of  trust. 

Held  that  as  the  association  was  not  registered  it  was, 
under  sect.  4  of  the  Companies  Act,  1862,  void  as  an  asso- 
ciation for  gain  unregistered,  and  that  no  action  would  lie. 

Comments. 

See  now,  however,  Smith  v.  Anderson  (50  L.  J.  E.,  Ch.  App. 
39;  and  L.  E.,  15  Ch.  Div.  247),  in  which  the  L.JJ.  overruled 
thoM.  E.  and  disapproved  of  the  above  decision,  and  Brett,  L.J., 
also  questioned  the  M.  E.'s  decision  in  In  re  The  Arthur  Average 
Association^  44  L.  J.  E.,  Cli.  569  {ante). 

The  L.JJ.  (James,  Brett  and  Cotton)  held  that  this  was  not  a 
business  earned  on  for  the  acquisition  of  gain  within  the  section, 
but  the  holding  and  management  of  a  trust  fund  with  powers 
incidental  to  such  management.  Brett,  L. J.,  said  that  the  trans- 
actions within  the  company,  between  the  members  themselves, 
could  not  bo  considered  as  affording  any  evidence  of  the  nature  of 
the  association.  But  in  In  re  The  Padstow,  <5'c.,  Co,  (51  L.  J.  E., 
Ch.  App.  54)  he  withdrew  his  expression  oi  disagreement  with 
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the  M.  R.  as  to  the  case  of  The  Arthur  Average  Association  and 
Marine  Mutual  Assurance  Societies,     See  this  case,  post. 

The  M.  R.  suggested  also  whether  the  arrangement  did  not 
amount  to  an  illegal  lottery  within  the  Lottery  Act ;  but  in  WaU 
lingiford  v.  The  Mutual  Society  (50  L.  J.  R.,  H.  L.  (Q.  B.  &c.)  49; 
L.  K.,  5  App.  Cas.  685)  the  H.  L.  held  that  a  society  formed  to 
make  advances  to  its  members,  selecting  by  lot  the  members  to 
receive  the  advances,  is  not  illegal  under  the  Lottery  Acts. 


Arthur  v.  Mackinnon. 

[48  L.  J.  R.,  Ch.  534 ;  L.  R.,  11  Ch.  Div.  385.] 

A  testator  bequeathed  his  plate  and  plated  articles  to 
trustees  upon  trust  to  permit  A.  *'  to  have  and  appropriate 
absolutely  to  herself  such  parts  thereof  as  she  should  at  any 
time  before  the  expiration  of  twelve  months  after  his  decease 
signify  her  desire  to  possess."  Held  that  A.  could  appro- 
priate all  the  plate  and  plated  articles.  She  might  leave 
fiomething  valueless,  and  de  minimis  non  curat  lex. 


Woodard  r .  The  BiUericay  Highway  Board. 

[48  L.  J.  R.,  Ch.  535 ;  L.  R.,  11  Ch.  Div.  214.] 

The  65th  section  of  the  Highway  Act,  1835  (5  &  6  Will.  4, 
c.  60),  empowers  justices  to  order  trees,  &c.,  overhanging  a 
highway  to  be  pruned  or  lopped  by  the  "owner."  The 
summons  in  this  case  was  served  only  on  the  tenant.  Held 
that  the  word  "  owner "  here  meant  the  person  in  actual 
occupation,  either  as  owner  or  tenant. 


Re  The  Crumlin  Viaduct  Works  Company. 

[48  L.  J.  R.,  Ch.  537  ;  L.  R.,  11  Ch.  Div.  755.] 

The  reputed  ownership  clauses  in  the  Bankruptcy  Act, 
1869,  do  not  apply  to  the  winding-up  of  companies  imder 
the  Acts  of  1862  and  1867. 
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The  Bankruptcy  Rules  hereon  do  not  necessarily  affect 
the  rights  of  creditors,  but  those  of  the  owners  whose  pro- 
perty is  in  the  reputed  ownership  of  the  bankrupt.  The 
true  ownei  may  or  may  not  be  a  creditor.  The  10th  section 
of  the  Judicature  Act  cannot  extend  to  include  these  re- 
puted ownership  rules.  It  cannot  be  contended  that  the 
rules  apply  to  a  man  who  is  not  a  creditor.  Therefore, 
if  such  a  man  allows  a  company  to  remain  reputed  owners 
of  the  goods,  he  does  not  lose  them  if  he  is  absolute  owner, 
or  even  if  he  is  a  mortgagee  or  pledgee.  But,  according  to 
this  argument,  he  is  to  lose  the  benefit  if  he  is  a  creditor. 
A  company  cannot  be  bankrupt.  The  true  owner  here  could 
not  have  taken  the  goods  out  of  the  hands  of  the  company. 


Re  Uruguay,  &c.  Railway  Company. 

[48  L.  J.  E.,  Ch.  540 ;  L.  E.,  11  Ch.  Div.  372.] 

The  petitioner  for  winding-up  was  the  holder  of  a  mort- 
gage bond  of  a  very  peculiar  kind,  amounting  to  a  covenant 
with  the  trustees  to  pay  according  to  the  provisions  of  the 
deed  to  the  bearer  of  the  coupon.  The  company  are  to  pay 
the  trustees,  who  are  to  pay  over  to  bearers  of  coupons.  There 
is  no  direct  debt  from  the  company  to  the  bearer.  The  com- 
pany must  not  be  sued  twice,  and  are  certainly  liable  to  the 
trustees.  Then  this  creditor,  at  best  a  pari  passu  creditor  for 
600/.  with  others  for  142,700/.,  is  imsupported  by  any  others, 
nay  is  opposed  by  all  the  others,  who  did  not  wish  a  winding- 
up.  Under  the  91st  section,  I  should  in  any  event  exercise 
my  discretion  by  refusing  the  order. 


In  re  Ridley  (deceased),  Buckston  v.  May. 

[48  L.  J.  E.,  Ch.  563  ;  L.  E.  11  Ch.  Div.  645.] 

A  fund  was  given  to  a  person  for  life,  and  after  her  de- 
cease to  her  children,  accompanied,  as  to  daughters  or  female 
issue,  by  a  restraint  against  anticipation. 
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The  M.  R. :  The  law  on  this  seems  to  me  to  be  in  an  un- 
satisfactory state.  The  doctrine  and  policy  of  the  law  require 
all  property  to  be  alienable.  Inalienability  in  any  shape  is 
not  recognised  except  in  the  case  of  restraint  on  anticipation 
by  a  married  woman.  That  is  an  equitable  doctrine,  the  in- 
vention of  the  Chancellors,  to  secure  the  enjoyment  of  separate 
property.  There  is  another  rule,  also  invented  by  the 
Chancellors,  but  this  time  in  favour  of  alienation.  The 
original  supposition  of  our  law  was  that  absolute  ownership 
ought  to  last  for  ever.  Practically  that  amounted  to  in- 
alienation.  In  order  to  remedy  that  the  Chancellors  restricted 
inalienability  to  a  life  interest,  and  twenty-one  years  after- 
wards. The  question  is  whether  the  rule  in  favour  of  re- 
straint is  to  override  that  against  remoteness,  or  vice  versd. 

In  an  ordinary  marriage  settlement  with  power  of  appoint- 
ment amongst  children,  if  the  exception  applies  to  the  rule 
against  remoteness,  they  can  appoint  to  such  daughters  with 
restraint  on  anticipation.  If  not,  no  restraint  could  be  im- 
posed. In  my  opinion  the  rule  which  is  applied  to  the  uni- 
versal ought  to  be  applied  to  the  particular,  so  as  to  allow  a 
daughter  in  such  a  case  to  be  restrained  from  anticipation 
during  coverture.  Thornton  v.  Bright  (6  L.  J.  E.,  Ch.  121 ; 
2  Myl.  and  Cr.  230),  and  Fri/  v.  Capper  (Kay,  163)  support 
my  view;  but  as  V.-C.  James,  in  lie  Teague^s  Settlement 
(L.  J.  E.,  10  Eq.  664),  V.-C.  Malins,  in  Be  Cunynghame^a 
Settlement  (40  L.  J.  E.,  Ch.  247 ;  L.  E.,  11  Eq.  324),  and 
V.-C.  HaU,  in  Re  MichaeVs  Trusts  (46  L.  J.  E.,  Ch.  651), 
have  held  otherwise,  I  must  follow  these  decisions.  Not  one 
of  the  judges  appears  to  have  considered  the  point  however. 
My  own  independent  decision  would  have  been  to  the  oppo- 
site efEect,  and  I  think  the  point  open  for  the  Court  of 
Appeal. 

Comment. 

In  Herbert  v.  Webster  (49  L.  J.  E.,  Ch.  620  ;  L.  E.,  15  Ch. 
Div.  610)  V.-C.  Hall  had  to  reconsider  the  matter,  and  expressed 
himself  as  dissatisfied  with  his  decision  in  Re  MichaeVs  Trusts 
{supra).     In  the  case  then  before  him  he  distinguished  between 

p.  T 
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daughters  who  were  tii  esse  at  the  date  of  the  settlement,  and 
held  the  restraint  yalidlj  imposed  as  to  them.  For  this  purpose 
he  would  hold  the  gifts  to  have  the  same  effect  as  if  they  nad 
been  separate. 


Mason  v.  Hairis. 

[48  L.  J.  R,  Ch.,  App.  589 ;  L.  R,  1 1  Ch.  Div.  97.] 

The  M.  B. :  For  fraud  committed  on  a  company  the  rule 
is  that  the  company  alone  must  sue  {Macdougall  y.  Oardinei'^ 
45  L.  J.  R.,  Ch.  27 ;  L.  R.,  1  Ch.  Div.  13).  But  there  are 
exceptions  to  this  rule.  One  is  that  if  a  fraud  has  been  com- 
mitted by  persons  commanding  a  majority  of  the  votes  in  a 
company,  the  minority  can  sue  on  behalf  of  themselves  and  all 
the  other  shareholders  of  the  company.  This  exception  was 
established  by  Atiwooi  v.  Merryweather  (37  L.  J.  R.,  Ch.  35 ; 
L.  R.,  5  Eq.  464,  n.),  and  confirmed  by  Menier  v.  Hooper^a 
Telegraph  Co.  (43  L.  J.  R.,  Ch.  App.  330;  L.  R,  9  Ch.  Div. 
350).  In  Ducketi  v.  Gover  (46  L.  J.  R,  Ch.  407;  L.  R,  6 
Ch.  Div.  82)  the  company  were  not  joined  as  co-plaintifb  by 
an  oversight  of  the  pleader.  The  case  stood  over  for  a  fort- 
night for  plaintiff  to  obtain  the  consent  of  the  company, 
and  they  obtained  that  consent.  Afterwards  the  defendants 
moved  to  strike  out  the  name  of  the  company,  alleging  that 
they  had  been  added  without  authority,  but  as  I  was  satisfied 
that  they  had  consented,  I  refused  the  motion. 


In  re  Pumfrey ,  Ex  parte  TTillmftTi. 

[48  L.  J.  R,  Bank.,  App.  77 ;  L.  R,  10  Ch.  Div.  622.] 

The  M.  R. :  We  have  to  decide  the  meaning  of  the  word 
"  purchaser  "  in  the  9l8t  sect,  of  the  Bankruptcy  Act,  1869, 
providing  that  any  settlement  of  property  made  by  a  trader, 
not  being  a  settlement  made  in  favour  of  a  purchaser  or  in- 
cumbrancer in  good  faith  and  for  valuable  consideration,  shall 
be  void  as  against  the  trustee  if  the  settlor  becomes  bankrupt 
within  two  years  from  the  date  of   the  settlement.     It  is 
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argued  that,  beoanse  this  is  a  settlement  of  leaseholds,  and 
the  trostees  covenant  to  pay  the  rent  and  observe  the  covenants 
in  the  lease,  they  are  purchasers  for  valuable  consideration. 
But  in  this  section  the  word  "  purchaser  "  is  evidently  used 
not  in  its  technical  legal  sense,  but  in  its  ordinary  sense  of 
"buyer."  That  is  plain  from  the  contrast  with  the  word 
incumbrancer^  because  in  the  legal  sense  every  incumbrancer 
is  a  purchaser.  It  is,  therefore,  out  of  the  question  to  say 
that  these  trustees  for  settlor's  wife  and  children  are  in  any 
sense  purchasers  for  valuable  consideration,  and,  therefore, 
this  settlement  is  void. 

Comments. 

It  is  evident  that  the  above  case  was  taken  to  the  Appellate 
Court  in  consequence  of  the  decision  of  that  Court  in  Price  v. 
Jenkins,  46  L.  J.  E.,  Ch.  App.  805  ;  L.  E.,  5  Ch.  Div.  619,  that 
there  cannot  be  a  voluntary  settlement  of  leaseholds  within  the 
27  EHz.  c.  4,  inasmuch  as  the  assignees  necessarily  assiuno  a 
liabiHty  at  law  in  reispect  of  the  rents  and  covenants,  and  this 
although  the  assignees  are  trustees,  who  do  not  enter  into  any 
express  covenants.  Upon  this  case  James,  L.  J.,  observed,  in  the 
above  matter,  that  it  was  a  decision  on  another  statute  passed  for 
another  object — viz.,  to  prevent  fraud.  The  M.  E.,  in  the  above 
case,  expressed  disapproval  of  the  decision  in  Price  v.  Jenkins. 
C^n  it  be  supported  even  under  the  27  Eliz.  c.  4  ?  Is  not  the 
liability  to  rent  and  covenants  a  mere  inseparable  incident  to  the 
very  tenure  of  property?  The  statute  expressly  mentions  the 
^^  assignment  of  a  lease y"*^  as  within  its  provisions  (sect.  4).  That 
being  so,  is  not  the  argument  that  the  liability  to  rent  and  cove- 
nants as  a  necessary  incident  of  the  assignment  makes  the 
assignment  valuable,  self-destructive,  so  to  speak  ?  No  addition 
to  the  value  passes  by  the  assignment.  The  lease,  containing  the 
reservation  of  rent  and  the  covenants,  is  the  very  property 
assigned.  It  may  either  be  voluntarily  assigned  (as  appears  to 
have  been  the  case  in  Price  v.  Jenkins)  or  assigned  for  value.  If 
a  lease  is  not  worth  more  than  the  performance  of  its  covenants 
will  entail,  of  course  it  is  valueless,  and,  in  case  of  bankruptcy, 
would  be  disclaimed  by  the  trustee  as  onerous.  Surely  Price  v. 
Jenkins  requires  reconsideration.  See  In  re  Eidler,  Ridler  v. 
Eidler,  52  L.  J.  E.,  Ch.  App.  343  (post),  for  a  decision  that  at 
any  rate  it  does  not  apply  to  cases  imder  1 3  Eliz.  c.  50.  See 
also  the  M.  E.'s  judgment  in  Hawkins  v.  Hawkins,  44  J.  P.  329, 
where  he  held  that  dilapidations  on  a  house  specifically  be- 
queathed are  to  be  paid  out  of  the  house,  and  not  out  of  any 
other  property  which  the  testator  may  have  charged  with  the 

t2 
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payment  of  his  ''  debts."  As  between  beneficiaries  under  the 
same  will,  the  cases  in  which  such  a  liability  has  been  considered 
a  debt  do  not  apply.  The  liability  in  question  is  an  inseparable 
incident  of  the  very  tenure. 


In  re  Whittingy  Ex  parte  HalL 
[48  L.  J.  E.,  Bank.,  App.  79;  L.  E.,  10  Ch.  Div.  615.] 

W.  verbally  agreed  with  H.  &  Co.  that  he,  W.,  on  con- 
sideration of  200/.  advanced  to  him  by  H.  &  Co.,  would  give 
them  a  charge  on  his  future  rents.  In  pursuance  of  that 
agreement  W.  handed  to  H.  &  Co.  a  letter,  as  follows, 
directed  to  his  (W.'s)  tenants.  "July  16th,  1877.  Dear 
Sirs, — When  your  Michaelmas  rent  becomes  due  to  me  I 
hereby  authorize  and  request  you  to  pay  to  Messrs.  H.  & 
Co.  200/.  to  my  credit,  for  which  I  will  accept  their  receipt  as 
so  much  of  your  rent  discharged.  W.  Messrs.  H.  &  T. 
(tenants)."  W.  committed  an  act  of  bankruptcy  before  any 
rent  was  due. 

The  M.  K. :  The  real  arrangement  was  a  verbal  one  for 
the  assignment  of  future  rents.  That  is  within  the  Statute  of 
Frauds,  which  forbids  parol  evidence.  The  letter  is  only  a 
request  to  the  tenants  to  pay  the  banker's  rents  coming  due 
at  Michaelmas  then  next.  This  was  revocable^  and  was 
revoked  by  the  bankruptcy.  It  cannot  be  proved  to  be  a 
valid  equitable  assignment,  given  for  a  valuable  oonsiderationy 
for  the  agreement  is  not  in  writing,  and  is  therefore  inadmis- 
sible in  evidence. 

I  entirely  agree  with  the  decision  in  Brice  v.  Bannister, 
47  L.  J.  R.,  Q.  B.  722 ;  L.  E.,  3  Q.  B.  Div.  569. 

Comments. 

The  expression  of  approval  of  Brice  v.  Bannister  is  important, 
inasmuch  as  Brett,  L.  J.,  there  dissented  from  L.J  J.  Bramwell 
and  Cotton.  The  facts  there  were  that  G-.  contracted  with  the 
defendant  to  build  him  a  ship  to  be  paid  for  in  instalments.  Or. 
was  in  difficulties,  and  applied  to  the  defendant  to  advance  him 
the  price  before  completion,  and  this  was  done.  Before  the  last 
100/.  of  the  price  were  advanced  G-.  borrowed  a  similar  sum  from 
the  plaintiff,  and  assigned  to  him  the  100/.  to  become  due  from 
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the  defendant  by  the  following  letter,  of  which  the  defendant  had 
notice  before  he  paid  G.  the  100/.: — '*I  do  hereby  order,  autho- 
rize and  request  you  to  pay  to  B.  [plaintiff]  the  sum  of  100/.  out 
of  moneys  due,  or  to  become  due  from  you  to  me ;  and  his  receipt 
for  the  same  shall  be  a  good  discharge.  J.  G.  To  Mr.  H.  B. 
[defendant]." 

Notwithstanding  this  notice,  the  defendant  paid  G.  the  100/. 
It  was  held  that  the  plaintiff  was  equitable  assignee  for  value  of 
the  moneys  payable  under  the  contract  by  virtue  of  the  Judica- 
ture Act,  1873,  s.  25,  sub-s.  6.  In  the  case  above  noted,  L.  J. 
Bramwell  pointed  out  that  in  Brice  v.  Bannister^  there  was  no 
difficulty  as  to  the  Statute  of  Frauds.  The  result  seems  to  be, 
as  L.  J.  Bramwell  said  in  Brice  v.  Bannister ^  that  a  man  may 
make  a  contract  with  one  man  but  have  ultimately  to  reckon  wim 
another. 

Does  not  this  case  illustrate  the  fact  that  the  Judicature  Act 
affects  principles  as  weU  as  procedure  ? 


Walrond  v.  Rosslyn,  Walrond  v.  Fulford. 

[48  L.  J.  R,  Ch.  602 ;  L.  E.,  11  Ch.  Div.  640.] 

A  jointress  under  an  ordinary  settlement  of  freeholds  in 
the  form  of  jointure  with  legal  rent-charge  and  portions  can 
require  the  proceeds  of  sale  of  the  settled  estate  to  be  re- 
invested in  land.  Her  bargain  is  to  have  land — to  have  a 
rent-charge  on  a  freehold  estate.  That  is  a  bargain  which 
the  Court  will  enforce.  She  is  entitled  to  a  real  security 
instead  of  one  in  consols. 


Re  Adam's  Trusts. 

[48  L.  J.  R,  Ch.  613;  L.  R,  12  Ch.  Div.  634.] 

Ordinarily  speaking  a  trustee  who  compounds  with  his 
creditors  or  liquidates  his  affairs  by  arrangement  will  be 
removed  from  office.  Bankruptcy  per  se  is  no  evidence  of 
crime  or  misconduct,  but  I  agree  that  "  misfortune  ia  very 
often  another  name  for  imprudence.'* 
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In  re  The  Oold  Company,  LimitecL 

[48  L.  J.  R,  Ch.  App.  650 ;  L.  E.,  12  Ch.  Div.  77.] 

The  M.  E. :  This  is  an  appeal  from  an  order  made  at  the 
instance  of  a  contributory  and  in  the  matter  of  a  voluntary 
winding-up,  imder  sect.  115.  It  is  made  to  fix  directors  with 
liabilities,  and  directs  the  examination  of  certain  persons  as 
witnesses.  A  witness  so  sxunmoned  has  no  locus  standi  to 
apply  to  the  Court  to  discharge  the  order.  The  only  distinc- 
tion is,  that  in  ordinary  proceedings  the  litigant  summons 
witnesses,  while  in  windings-up  the  Court  does  so.  A  liqui- 
dator  is  dominus  litisy  and  does  not  file  any  affidavit  before 
applying  for  subpoenas,  &c.,  while  a  contributory  has  to  give 
notice  to  the  liquidator,  imder  the  165th  section,  and  to  satisfy 
the  Court  as  evidence  that  the  liquidator  ought  to  be  put  in 
motion,  or  that  the  contributory  himself  is  entitled  to  the 
inquiry.  The  intention  of  the  section  is  to  assimilate  the 
practice  to  bankruptcy,  the  liquidator  representing  the  trustee 
and  the  contributory  a  creditor. 


Be  The  Qrrell  Colliery ,  &c.  Company ;  Holt's  Claim. 

[48  L.  J.  E.,  Oh.  655  ;  L.  E.,  12  Ch.  Div.  681.] 

The  dismissal  for  want  of  prosecution  of  an  action  brought 
against  a  company  does  not  bar  a  claim  in  respect  of  the 
same  matter  in  the  winding-up  of  the  company. 

The  M.  E. :  It  is  desirable  that  there  should  be  a  rule  on 
this  subject.  The  old  practice  enabled  a  man  to  abandon  his 
action  either  at  common  law  or  in  Chancery.  A&  to  the 
former,  the  defendant  signed  judgment  of  non  pros.y  and  as 
to  the  latter,  the  bill  was  dismissed  for  want  of  prosecution, 
but  by  neither  was  the  plaintiflE  prevented  from  bringing  a 
new  action  for  the  same  matter. 


^^ 
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Sweetapple  v.  Horlock. 

[48  L.  J.  R,  Ch.  660;  L.  E.,  11  Ch.  Div.  745.] 

The  question  arose  upon  a  ooyenant  in  a  marriage  settle- 
ment thus:  '^  In  ease  the  said  E.  H.  now  is,  or  if  at  any  time 
daring  the  oontinuanoe  of  her  said  intended  coverture  she,  the 
said  E.  H.  or  the  said  T.  S.,  in  her  right  shall  by  transmission, 
&o.,  become  seised  of  or  entitled  to  any  real  or  personal  pro- 
perty .  .  .  whatsoever,  not  being  the  premises  .  .  .  herein- 
before settled  by  her  the  said  E.  H.,"  then  they  were  to  settle 
same  upon  the  trusts  of  the  settlement,  ^^  with  all  convenient 
speed,  after  such  interest  of  the  said  E.  H.  .  .  .  shall  fall  into 
possession."  Here  E.  H.,  at  the  date  of  the  settlement,  was, 
imder  her  father's  marriage  settlement,  in  default  of  appoint- 
ment by  him,  entitled  to  one-half  of  the  property  comprised 
therein.  The  power  of  appointment  was  confined  to  the 
children  or  remoter  issue  of  the  marriage.  E.  H.'s  mother 
died  long  before  E.  H.  married,  and  E.  H.  and  one  brother 
were  the  only  issue  of  the  marriage.    Her  father  was  still  alive. 

At  the  date  of  the  settlement,  therefore,  E.  H.  certainly 
was  entitled  to  a  defeasible  reversionary  interest  in  real  pro- 
perty. [The  M.  R.,  in  In  re  Jackson^a  Willy  infra^  corrected 
the  word  contingent,  occurring  in  the  report,  to  defeasible.'] 
Reversionary  property  was  clearly  contemplated,  as  the  direc- 
tion is  of  what  is  to  be  done  with  an  interest  which  "  shall 
fall  into  possession."  The  husband  (T.  S.)  died  first,  and  then 
the  father  appointed  to  his  two  children  equally.  Thus  she 
got  what  she  would  have  taken  in  default.  If  the  property 
is  comprised  in  this  covenant  it  must  be  under  the  words 
"  now  is,"  for  the  appointment  was  not  executed  until  after 
the  coverture.  If  immediately  after  the  date  of  the  settle- 
ment she  had  conveyed  all  her  interest  under  it,  would 
that  conveyance  have  passed  that  which  came  to  her  after- 
wards under  the  appointment?  Apart  from  authorities, 
I  should  say  it  would  not.  A  conveyance  by  an  innocent 
assurance  being  subject  to  be  defeated  by  the  exercise  of  a 
power  does  not  convey  an  interest  afterwards  taken  under 
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that  power.  I  am  rather  embcurassed  by  the  authorities 
however. 

(1.)  Re  Frowd's  Settlement,  10  L.  T.,  N.  S.  367 ;  4  N.  R. 
64.  The  V.-C.  Wood  there  distinguishes  the  case  (one  affect- 
ing personalty)  from  one  relating  to  real  estate.  I  may  avail 
myself  of  this,  to  say  that  it  does  not  bind  me  as  to  real 
estate ;  but  I  should  not  follow  it  as  to  personaliy.  The 
appointment  there  did  not  change  the  interest  of  the  appointee 
in  point  of  amount,  but  it  did  change  her  interest  as  an  object 
of  the  settlement. 

(2.)  In  re  Vizard's  Trusts,  35  L.  J.  R.,  Ch.  App.  460, 804; 
L.  R.,  1  Eq.  667,  and  1  Ch.  588.  There  the  L.  J.  decided  on 
the  ground  that  the  appointment  altered  the  quantum  of 
interest,  but  he  appears  to  doubt  whether  an  appointment  of 
the  same  amount  as  would  have  been  taken  in  default  of  ap- 
pointment would  not  also  have  been  a  new  interest.  But  if 
the  share  appointed  is  something  more  or  less  than  the  share 
in  default  of  appointment  and  yet  will  pass  as  a  new  interest, 
why  will  it  not  pass  as  such  new  interest  if  it  is  the  same  in 
amount  P    It  is  a  distinction  without  a  difference. 

(3.)  De  Serre  v.  Clarke  (43  L.  J.  R.,  Ch.  821 ;  L.  R.,  18 
Eq.  587  (V.-C.  Malins).     I  cannot  approve. 

I  decide  that  the  share  is  not  bound  by  the  covenant. 
[See  In  re  Jackson's  Will, post"] 


In  re  Bentham  Mills  Spinning  Company  (Limited). 

[48  L.  J.  R.,  Ch.  App.  671 ;  L.  R.,  7  Ch.  Div.  900.] 

Article  10,  Table  A.,  Appendix  to  the  Companies'  Act, 
1862,  empowers  a  company  to  decline  to  register  any  transfer 
of  shares  made  by  a  member  who  is  indebted  to  the  company. 
This  applies  only  to  a  transfer  by  deed  and  not  to  devolution 
by  law  or,  in  invitum,  by  bankruptcy. 

The  word  "  transmission  "  in  Table  A.  is  put  in  contradis- 
tinction to  the  word  "  transfer."  Under  the  title  "  Transfer 
of  Shares  "  is  a  different  set  of  rules  to  those  found  under 
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"  Transmission  of  Shares."  Therefore,  the  trustee  of  a  bank- 
rupt-holder must  be  registered  although  the  bankrupt  may 
be  indebted  to  the  company. 


Mullins  r.  Howell. 

[48  L.  J.  E.,  Ch.  679  ;  L.  E.,  11  Ch.  Div.  763.] 

The  Court  has  power  to  discharge  an  interlocutory  order 
made  by  consent  imder  a  proved  mistake  on  the  part  of  one 
side  only.  There  is  a  sort  of  general  control  over  interlo- 
cutory orders.  The  Court  has  also  a  discretion  as  to  enforc- 
ing an  undertaking  by  attachment  of  the  person  breaking  it. 


Re  Smith,  Ex  parte  Bright, 
[48  L.  J.  E.,  Bank.,  App.  81 ;  L.  E.,  10  Ch.  Div.  566.] 

The  M.E. :  The  question  is  whether  certaili  goods  were  in  the 
order  and  disposition  of  the  bankrupts.  The  true  relationship 
subsisting  between  the  bankrupts  and  the  claimants  of  the  goods 
was  not  that  of  vendor  and  purchaser,  but  that  of  principal 
and  agent.  [The  claimants,  manufacturers,  consigned  their 
goods  to  the  bankrupts  for  sale  by  them  on  commission  and 
del  credere  agency.  The  bankrupts  acted  under  similar  agency 
for  other  manufacturers,  and  described  themselves  on  their 
business  premises  and  in  their  invoices  as  '^  merchants  and 
manufacturers'  agents."]  The  principal  may  remunerate  an 
agent  by  commission  varying  with  profits,  and,  d  fortiori^  by 
commission  depending  upon  the  surplus  obtained  over  the 
price  which  satisfies  the  principal.  The  amount  of  commis- 
sion does  not  convert  the  agent  into  a  purchaser.  If  a  groom 
was  sent  with  a  horse  to  a  fair  to  sell  it  for  80/.,  and  his 
master  said  to  him,  "  Whatever  you  get  over  80/.  you  shall 
have  for  yourself,"  would  that  make  the  groom  the  purchaser 
of  the  horse  ?  Again,  the  guarantee  involved  in  a  del  credere 
agency  excludes  the  notion  of   purchase.     The  bankrupts 


282  DECISIONS  OF  SIR  G.  JESSEL,  M.R. 

would  not  guarantee  payment  hy  themBelyee.  The  bank- 
mpts  never  held  themselves  out  as  the  real  owners.  The 
ostensible  and  notified  business  was  one  of  pure  agenoj. 


Ex  parte  The  Postmaster  General,  In  re  Bonham  and 

M^DonnelL 

[48  L.  J.  E.,  Bank.,  App.  84  ;  L.  B.,  10  Ch.  Div.  595.] 

The  M.  E. :  In  order  to  bind  the  Crown  by  an  Act  of 
Parliament  the  general  rules  are  these : — Where  the  Act  is 
for  the  public  good,  the  advancement  of  religion  and  justice, 
and  to  prevent  wrong,  the  Crown  is  bound  by  such  Act, 
although  not  therein  named.  Where  the  Act  is  general,  and 
thereby  any  prerogative,  right,  title,  or  interest  is  divested  or 
taken  from  the  king,  in  such  case  he  is  not  bound  unless 
expressly  named.  As  to  the  Bankruptcy  Act  the  latter  rule 
applies,  and  the  Crown  is  only  bound  by  those  sections  in 
which  it  is  named! 


Powell  r.  Head. 

[4S  L.  J.  E.,  Ch.  731 ;  L.  E.,  12  Ch.  Div.  686.] 

The  plaintiffs  and  L.  were  the  duly-registered  proprietors 
of,  and  were  entitled  in  equal  moieties  to,  the  copyright  in 
an  opera.  Without  the  consent  of  the  plaintiffs  L.  granted 
the  defendant  a  licence  to  represent  the  same. 

The  M.  E. :  The  analogy  of  the  ordinary  law,  either  in 
reference  to  incorporeal  hereditaments  or  to  choses  in  action, 
where  actual  possession  of  the  tenement  or  thing  held  in  com- 
mon could  not  be  had,  is  in  favour  of  the  plaintiffs,  although  the 
doctrines  of  the  common  law  as  to  the  rights  of  tenants  in 
common  are  antiquated  and  barbarous.  When  the  right  to 
an  advowson  passed  to  co-parceners,  it  was  not  enjoyed  by 
one  to  the  exclusion  of  the  other,  but  each  presented  in  turn. 
Where  a  manor  descended  to  co-heiresses  the  courts  were 
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held  in  turn,  and  the  profits  of  fairs,  markets,  and  franchises 
were  divided.  As  to  ohoses  in  action,  debts,  and  similar 
interests,  tenants  in  common  could  only  give  receipts  for  their 
own  shares.  Copyright  is  an  incorporeal  thing.  In  the  case 
of  books  it  is  a  right  to  multiply  copies,  and  in  the  case  of 
dramatic  copyright  it  is  a  right  to  permit  the  performance  of 
a  play,  or  opera,  or  whatever  it  may  be.  So  that  if  driven 
to  common  law  analogies,  I  should  prefer  the  more  rational 
analogy,  and  that  most  applicable  to  the  subject-matter  in 
question.  I  am  not  driven  to  that  analogy,  however,  for  it 
has  long  been  settled  that  part-owners  have  a  right  to  claim 
against  each  other.  That  was  an  extension,  as  to  realty,  of 
the  right  to  an  account  under  4  Anne,  c.  16.  As  to  per- 
sonalty, and  especially  as  to  ships,  equity  thereby  broke  in 
upon  the  inconvenient  common  law  rules,  and,  by  appoint- 
ment of  a  receiver  or  manager,  or  otherwise,  secured  for  the 
various  part-owners  their  several  shares. 

The  statute  gives  the  sole  right  of  representation  to  the 
"  author "  or  his  "  assignee,"  the  singular  being  made  to 
include  the  plural.  Now  it  is  against  the  very  essence  of 
part-ownership  or  co-ownership  that  when  there  is  a  tenancy 
in  common,  one  of  the  two  can  dispose  of  the  right  of  the 
other,  there  being  no  partnership  or  other  form  of  agency. 

Independently  of  the  statute  (5  &  6  Vict.  c.  45)  then,  the 
licence  of  one  tenant  in  common  to  represent  the  piece  would 
not  do.  But  sect.  2  of  that  Act  makes  this  plain,  as  ^'author 
or  proprietor  "  means  authors  and  proprietors.     See  sect.  4. 

Comments. 

The  old  common  law  rules,  for  the  sake  of  carrying  fictions  to 
a  sort  of  logical  conclusion,  and  revelling  in  the  difficulties  thereby 
caused,  in  too  many  cases  still  exist.  The  rules  applicable  to 
tenancy  in  common  are,  as  the  M.  R.  observes,  surely  sufficiently 
in  point  as  to  this.  Jacobs  v.  Seward  (41  L.  J.  R.,  N.  8.,  C.  P. 
221 ;  L.  R.,  5  E.  &  I.,  App.  464)  is  strongly  an  instance,  the 
substance  of  the  decision  being  that  one  tenant  in  common 
cannot  maintain  trespass  or  trover  against  his  co-tenant  for 
carrying  away  the  grass  from  their  land.  In  these  days  no  com- 
plainant ought  to  fail  from  mere  defect  in  form  of  action,  if  he 
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Bufi^ently  directs  attention  to  a  clear  injury,  and  proves  it.  The 
terms  '^ antiquated  and  barbarous"  have,  for  instance,  been 
often  applied  by  judges  to  the  state  of  the  law  as  to  slander, 
especially  slander  of  women,  and  the  absurdities  as  to  necessary 
proof  of  "special  damage,"  &c.  Yet  the  law  remains  "bar- 
barous" in  this  respect.  Then  as  to  injuries  by  ferocious 
animals.  As  to  injuries  to  cattle  and  sheep  by  dogs  no  scienter 
need  now  be  proved  (28  &  29  Vict.  c.  60).  Yet  as  to  injuries  to 
human  kind  it  must  still  be  proved!  Is  not  this  "barbarous?" 
Such  are  some  of  the  results  of  piecemeal  legislation! 


Leeming  v.  Lady  Murray. 

[48  L.  J.  E.,  Ch.  737 ;  L.  E.,  13  Ch.  Div.  115.] 

Sect.  27  of  the  Bankruptcy  Act,  1869,  gives  the  trustee 
power  to  compromise  matters  arising  in  the  bankruptoy  with 
the  consent  of  the  committee  of  inspection.  The  question  is 
whether  a  trustee  who  has  brought  an  action  relative  to  the 
bankrupt's  estate  may  compromise  it  tcithout  the  consent  of 
the  committee.  The  power  conferred  by  sect.  27  is,  when 
exercised,  to  bind  creditors  only.  Sects.  17  &  83  enable  the 
trustee  to  sue  in  his  own  name  or  in  his  official  name.  The 
former  right  is  an  additional  right  conferred  by  the  law.  He 
may  so  sue  without  consent  of  the  committee.  If  he  has 
power  to  bring  actions  he  has  the  powers  of  an  ordinary  liti- 
gant, and,  amongst  them,  the  right  to  compromise.  A 
guardian  or  committee  may  consent  by  order  of  Court.  He 
would  be  dominus  litis.  So,  by  analogy,  is  a  trustee  in  bank- 
ruptcy.    He  is  the  agent  of  the  creditors. 

Comment. 

See  now,  46  &  47  Vict.  c.  52,  s.  57,  sub-s.  7  and  s.  83. 


In  re  Pinedi's  Settlement  Trusts. 

[48  L.  J.  E.,  Ch.  741  ;  L.  E.,  12  Ch.  Div.  667.] 

By  an  ante-nuptial  settlement  power  was  reserved  to  the 
wife,  in  events  which  happened,  to  dispose  of  the  trust  fund 
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"  upon  suoh  trusts  and  for  such  person  or  persons  as,  not- 
withstanding coverture,  she  should  by  will  appoint ;"  and,  in 
default  of  appointment,  the  moneys  were  to  be  held  upon 
trust  for  two  (named)  persons. 

Shortly  after  the  marriage  she  made  her  will,  whereby,  after 
reciting  the  settlement  and  the  power  therein  contained,  she, 
"  in  execution  of  the  said  power  so  reserved  as  aforesaid," 
after  giving  legacies  in  money  and  directing  that  her  funeral 
and  testamentary  expenses  should  be  paid  by  her  trustees  out 
of  her  trust  property,  bequeathed  all  the  residue  of  her  personal 
estate  whatsoever  to  a  person  who  died  in  her  lifetime,  a  lapse 
of  such  bequest  being  thereby  caused.  She  appointed  executors 
of  her  will.  Her  husband  took  out  letters  of  administration 
de  bonis  non,  and  claimed  the  residue  as  her  administrator. 
The  persons  entitled  in  default  of  appointment  also  claimed 
the  fund. 

The  M.  R. :  This  is  really  a  question  of  intention.  Did 
the  testatrix  intend  to  dispose  of  the  property  as  part  of  her 
personalty,  including  in  that  disposition  the  effect  ol  the 
"Wills  Act  upon  the  doctrine  of  lapse  ? 

"  The  question  is  ...  .  whether  the  donee  of  the  power 
meant  by  the  exercise  of  it  to  take  the  property  dealt  with 
out  of  the  instrument  containing  the  power  for  all  purposes, 
or  only  for  the  limited  purpose  of  giving  effect  to  the  parti- 
cular disposition  expressed  P  "  {De  Lusi^s  Trusts,  Ir.  L.  R., 
3  Ch.  Div.  232). 

I  have  no  doubt  she  intended  the  former.  "  The  residue 
of  my  personal  estate  "  includes  the  residue  of  the  trust  fund, 
and  also  what  is  subject  to  the  power.  The  husband  is  en- 
titled as  her  administrator.  She  meant  to  deal  with  the 
property  as  "  one  mass." 

Comment. 

Approved  by  Fry,  J.,  in  Be  Osborne,  L.  R.,  22  Ch.  Div.  238  ; 
52  L.  J.,  Ch.  331.  The  M.  R.  said  he  could  not  imderstand 
Hoare  v.  Osborne^  33  L.  J.  R.,  Ch.  586. 
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In  re  The  Second  Commercial  Benefit  Building 

Society  (Limited). 

[48  L.  J.  E.,  Ch.  753.] 

This  was  a  shareholder's  petition  to  wind  up  a  oompanj 
not  registered  under  the  Companies  Acts.  Although  there 
may  be  no  other  method  of  winding-up  the  company,  the 
Court  may,  in  its  discretion,  refuse  the  order. 

The  Winding-up  Acts  were  passed  to  wind  up  companies 
where  the  shareholders  are  so  numerous  that  the  winding-up 
cannot  be  effectively  carried  out  by  a  suit.  This  petition 
seems  to  me  unnecessary.  No  one  supports  it.  A  holder  of 
twelve  shares  opposes — there  are  only  nine  holders  in  all, 
holding  twenty-six  shares ;  and  if  I  were  to  make  the  order 
there  would  probably  be  nothing  left  for  shareholders.  In 
large  concerns  windings-up  are  beneficial,  but  in  small  ones 
ruinous.  There  are  two  modes  in  which  this  shareholder  can 
be  paid — (1.)  Under  voluntary  winding-up  pursuant  to  the 
rules';  (2.)  By  action  for  the  amount  due. 


Townsend  t'.  Ha  worth. 

[48  L.  J.  E.,  Ch.  770  (with  St/kes  v.  Hotcarth)']. 

The  claim  in  a  patent  was  for  the  peculiar  use  of  a  com- 
bination of  certain  chemical  compounds  to  preserve  doth 
from  mildew.  An  agreement  was  made  by  the  defendant  to 
sell  similar  compounds  to  one  B.,  and  to  indemnify  him  from 
any  litigation  in  respect  of  any  infriDgement  of  the  patent 
in  consideration  of  B.'s  purchasing  from  the  defendant 
such  quantities  of  the  ingredients  as  he  might  require.  The 
complaint  was  that  the  defendant  was  selling  to  B.  the 
same  ingredients,  under  this  agreement. 

Held  that  such  sale  was  no  infringement. 

If  both  parties  were  aware  that  the  patent  was  valid,  the 
agreement  would  be  invalid  as  against  public  policy.  If  the 
patent  was  invalid,  or  likely  to  be  disputed,  the  agreement 
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was  good;  but  the  defendant  did  nothing  to  infringe  the 
patent.  A  person  cannot  be  sued  as  an  infringer  of  a  patent 
for  simply  selling  any  articles,  organic  or  inorganic,  produced 
by  nature  or  by  art,  used  as  compounds  in  the  patented 
article,  although  he  so  sells  with  the  knowledge  that  the 
purchaser  will  make  a  similar  compound  with  the  articles. 
On  appeal  this  decision  was  affirmed,  the  L. JJ.  pointing  out 
that  to  be  infringing  the  defendant  must  be  shown  to  be  a 
party  with  the  man  who  infringes,  and  to  actually  infringe. 

Comment. 

In  Sykes  v.  Howarth,  L.  E.,  12  Ch.  Div.  826 ;  48  L.  J.  E.,  Ch. 
769  (iVy,  J.),  the  defendant  was,  by  his  agent,  the  actual  in- 
fringer of  a  patented  article  which  ho  was  employed  by  the 
patentee  (plaintiff)  to  make  up  for  sale. 


Johnson  v.  Crook. 

[48  L.  J.  E.,  Ch.  777;  L.  E.,  12  Ch.  Div.  638. 

The  M.  B. :  I  have  to  decide  whether  the  law  allows  me 
to  give  effect  to  the  will  as  it  stands.  The  lady  gives  many 
annuities,  then  she  gives  certain  life  interests  in  property, 
then  she  directs  a  sale  after  the  expiration  of  the  life  interests, 
and  then,  the  sale  being  directed  of  a  considerable  portion, 
she  gives  all  the  rest,  residue  and  remainder  of  the  moneys 
forming  the  proceeds  of  sale  of  the  residuary  estate,  subject 
to  certain  legacies  and  annuities,  to  K.  and  G.  equally  as 
tenants  in  common,  with  a  proviso  that  if  K.  should  die 
"  before  he  should  have  actually  received  "  the  whole  of  his 
share  of  the  residue,  and  without  leaving  issue,  then,  whether 
the  same  should  have  become  due  and  payable  or  not,  his 
share,  or  so  much  thereof  as  he  should  not  actually  have 
received,  should  go  over  to  G.  K.  died  without  issue,  before 
receiving  any  part  of  his  share,  but  having  survived  the 
testatrix. 

"  Actually  received  "  means  actually  received.  There  is 
no  statute  or  common  law  to  prevent  this  plain  meaning 
taking  effect.  It  does  not  in  the  least  affect  alienation, 
because  the  clause  only  applies  to  what  K.  does  not  receive. 
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It  is  mere  potentiality  of  alienation,  before  actual  receipt. 
There  is  nothing  more  certain  than  actnal  receipt.  What 
seems  to  have  stmck  the  judges  is  the  possibility  that  receipt 
may  have  been  prevented  by  fraud,  accident,  or  mistake.  If 
such  could  have  been  proved  the  Courts  might  have  well 
said,  ^'  the  testatrix  meant  non-receipt  in  the  ordinary  course 
of  business."  If  you  show  something  out  of  that  course,  it 
means  what  the  legatee  has  received  or  ought  in  proper 
course  to  have  received.  [Equity  considers  that  as  done 
which  ought  to  be  done.]  Here  I  have  not  to  consider 
that  because  the  testatrix  has  said,  *^  whether  due  and  pay- 
able or  not,"  she  has  provided  for  the  possibilities  and 
made  actual  receipt  in  any  event  necessary.  Uncertainty 
there  is  none ;  difficulty  in  ascertainment,  none ;  and  general 
policy,  none. 

The  cases  I  now  consider  in  order : — 

(1.)  Hutcheon  v.  Mannington^  1  Ves.  jun.  366.  In  this 
case  Lord  Thurlow  did  not  mean  to  lay  down  any  rule  of 
law,  but  he  was  simply  construing  the  particular  will  there. 
That  was  a  gift  of  a  legacy  by  a  man  (whose  will  stated  that 
his  fortune  was  chiefly  in  East  Indian  securities)  with  a  clause 
directing  that  "if  the  legatee  should  die  before  he  or  she  may 
have  received  the  legacy,"  it  should  go  to  the  legatee's  chil- 
dren, and  the  same  as  regarded  the  residuary  legatee.  Lord 
Thurlow  held  the  words,  "  may  have  received  "  to  be  equiva- 
lent to  "  de  jure  receimhle.^^  He  was  unable  to  find  from  the 
will  in  question  that  the  testator  intended  "actually  re- 
ceived." 

(2.)  Elwin  V.  Elwitiy  8  Ves.  547.  Here  Sir  Wm.  Gtrant 
incidentally  qualifies  and  disputes  Lord  Thurlow's  language, 
if  intended  to  lay  down  any  general  proposition  of  law. 

(3.)  Gaskell  v.  Harman^  11  Ves.  489,  where  Lord  Mdon 
says,  also  dealing  with  Hutcheon  v.  Manningfonj  that  a  testator 
may  by  showing  a  plain  intention  to  that  effect,  decidedly 
prevent  a  legatee,  pecuniary  or  residuary,  from  having  the 
legacy  or  residue  unless  he  lives  to  receive  it  in  hard  cash. 
Then  he  says,  in  effect,  that  the  use  which  he  made  of  the 
case  before  Thurlow  is  as  an  authority  that  if  the  words  are 
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ambiguous  you  impute  to  the  testator  that  he  meant  receivable 
in  the  sense  of  being  entitled  to  receive,  and  not  entitled  to 
receive  in  the  sense  of  actual  receipt.  He  further  says  that 
he  (having  argued  the  case)  still  thought  that  the  words  in 
Hutcheon  v.  Mannington  meant  actual  receipt. 

(4.)  Law  V.  Thompsotiyi  Buss.  92  (Sir  John  Leach,  1827). 
There  Sir  John  Leach  held  the  words  as  equivalent  to  "receiv- 
able actually  received,  or  ought  to  have  been  received,"  and 
repeats  Lord  Eldon's  observations  on  the  case  before  Lord 
Thurlow. 

(5.)  In  Re  ArrowsmtWs  Trmts,  29  L.  J.  E.,  Ch.  774; 
30  L.  J.  E.,  Ch.  148;  2  De  G.,  F.  &  J.  474.  Here  the  word 
"receivable"  was  held  equivalent  to  de  jure  receivable. 
Turner,  L.  J.,  dub, 

(6.)  Martin  v.  Martin,  35  L.  J.  E.,  Ch.  679;  L.  E.,  2  Eq. 
404  (V.-C.  Wood).  I  disapprove  entirely.  I  treat  this  deci- 
sion as  a  mistake  of  the  Y.-C.  when  he  says  that  the  law  pro- 
hibits a  testator  from  enforcing  this  condition  of  actual  receipt. 

(7.)  Minors  v.  Battison,  46  L.  J.  E.,  Ch.  2 ;  L.  E.,  1  App. 
Cas.  428.  Here  the  point  did  not  directly  arise,  but  the 
L.  C.'s  observations  that  the  clause  as  to  children  receiving 
their  share  can  only  be  regarded  as  a  divesting  clause,  or 
must  mean  not  before  actually  receiving  it,  but  before  becom- 
ing entitled  to  receive  it,  is  diflBcult  to  understand.  Lord 
O'Hagan's  view  there  was  evidently  in  favour  of  that  for 
which  I  contend — that  no  law  forbids  the  meaning  being 
effectuated.  Then  Lord  Selbome's  judgment  lends  some 
countenance  to  an  opposite  contention,  but  I  think  he  had  not 
present  to  his  mind  the  decisions  on  which  I  have  commented. 
In  any  event  these  observations  are  only  obiter  dicta.  Where 
a  gift  over  is  not  quite  clear,  and  is  susceptible  of  two  mean- 
ings, as  the  presumption  of  law  is  in  favour  of  not  divesting 
a  gift  imless  there  are  clear  words  to  take  it  away,  you  are  to 
prefer  the  meaning  which  leads  to  the  least  inconsistency,  or 
is  the  more  convenient.  But  where  the  words  are,  as  here, 
dear,  effect  can  and  must  be  given  to  them. 

[See  1  Roberts  v.  Youle,  49  L.  J.  E.,  744,  V.-O.  Hall.] 

p.  V 
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Sturges  V.  Bridgman. 

[48  L.  J.  E.,  Ch.  App.  (affirming  the  M.  E.)  785 ;  L.R,  11  Ch. 

Div.  853.] 

A  oonfectioiier  had  for  more  than  twenty  years,  prior  to 
1873,  used  pestles  and  mortars  on  his  premises,  which  caused 
noise  and  vibration  over  a  yard,  part  of  the  adjoining  pre- 
mises. In  1873  the  owner  of  such  adjoining  premises,  a 
physician,  built  a  consulting  room  in  the  yard,  and  then  the 
noise  and  vibration  became  a  serious  nuisance  to  him,  and  he 
sought  an  injunction. 

The  M.  E. :  The  noise  is  admittedly  a  nuisance,  but  defen- 
dant says  that,  imder  the  statute,  or  by  prescription,  it  is 
legalized.  But  imtil  lately,  that  is  until  the  consulting  room 
was  built,  there  was  no  nuisance.  This  being  so  the  defence 
cannot  prevail.  J.  Wightman,  in  Webb  v.  JBird^  30  L.  J.  E., 
C.  P.  384;  31 L.  J.  E.,  C.  P.  335;  10  C.  B.  E.,  N.  8. 268,  and 
13  ib,  841  thus  states  the  law :  "  The  presumption  of  a  grant 
from  long-continued  enjoyment  only  arises  where  the  person 
against  whom  the  right  is  claimed  might  have  interrupted  or 
prevented  the  exercise  of  the  subject  of  the  supposed  grant." 

Here  that  was  impossible :  the  plaintiff  could  not  go  into 
defendant's  premises  to  interrupt  the  noise,  and  while  the 
waves  of  sound  passed  across  the  garden  there  was  no 
nuisance. 

The  statute  2  &  3  Will.  4,  c.  71,  s.  2  (the  real  defence), 
does  not  apply,  because  I  get  rid  of  the  claim  by  declining  to 
presume  a  lost  grant.  Moreover,  this  could  not  be  taken  on 
the  2nd  sect,  independently  of  the  grant,  for  the  easements 
there  mentioned  are  easements  to  be  enjoyed  or  derived 
"  upofij  ovet\  or  from  "  the  servient  tenement,  and  must  be 
actually  enjoyed  for  twenty  years.  This  noise  is  not  properly 
80  described.  C.  J.  Erie,  in  Webb  v.  Bird  (sup.)^  says  that 
the  '^passage  of  air" — ^he  means  the  passage  of  waves  of 
air,  or  either — is  not  a  right  contemplated  by  this  section. 
(In  Datton  v.  Angus  {sup.)  the  correctness  of  this  decision  in 
Webb  V.  Bird  as  to  the  passage  of  wind  or  air  was  admitted,  but 
the  dictum  that  sect.  2  is  confined  to  rights  of  way  or  water  is 
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disapproved.)  The  defendant  here  only  claims  the  right 
of  setting  the  air  in  motion  by  something  which  he  has  on 
his  own  property. 

If  a  man  has  a  noisy  business—^.  ^.,  a  blacksmith's — in  the 
middle  of  a  moor,  there  being  no  injury  to  the  owner  of  the 
rest  of  the  moor,  such  owner  could  not  interrupt  the  business. 
But  if  the  moor  were  so  built  upon  as  that  the  noise  became 
a  nuisance  to  the  occupiers  of  houses  on  it,  a  wrong,  and  a 
remedy,  will  arise.  It  was  neither  physically  nor  legally 
possible  to  interfere  with  the  business  before  the  actual 
nuisance  arose. 

As  to  presuming  a^  grant,  you  must  have  regard  to  the 
circumstances.  If  a  man  has  openly  fouled  a  bright  trout 
stream  for  many  years  by  pouring  the  refuse  of  his  manufao- 
tory  into  it,  his  neighbours  not  having  complained,  it  may  be 
right  to  presume  that  he  is,  by  virtue  of  some  terms  with 
those  neighbours  long  since  arranged,  or  presumed  to  have 
been  arranged,  entitled  by  long  user  so  to  do.  But  the 
making  a  noise  which  for  many  years  has  not  interfered  with 
my  comfort  cannot  give  the  person  making  it  the  right  to 
continue  it  when,  imder  altered  circumstances,  it  does  so 
interfere.     Injunction  granted. 

The  L. JJ. :  The  order  of  the  M.  E.  is  right. 


Henty  v.  Schroder. 

[-18  L.  J.  R.,  Ch.  792 ;  L.  R,  12  Ch.  Div.  666.] 

A  purchaser  of  real  estate  (defendant  in  the  action)  was 
imable  to  complete.  The  plaintiffs  moved  that  the  contract 
might  be  rescinded,  and  that  the  defendant  might  be  ordered 
to  pay  damages. 

The  M.  K. :  The  Court  cannot  rescind  an  agreement  and 
at  the  same  time  give  damages  for  its  breach.  I  decline  to 
follow  (1)  Foligno  v.  Martin,  22  L.  J.  E.,  Ch.  502 ;  IG  Beav. 
586 :   (2)  Siceet  v.  Meredith,  32  L.  J.  E.,  Ch.  147 ;  4  Qiff. 

v2 
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207 :  (3)  Watson  v.  Cox,  42  L.  J.  R.,  Oh.  279 ;  L.  E., 
15  Eq.  219,  and  the  order  set  out  in  Seton,  4th  ed.,  p.  1329, 
I  decline  to  make. 

The  only  order  I  can  make  is  to  rescind  the  contract,  and 
direct  defendant  to  pay  the  costs  of  the  action. 


In  re  Banister,  Broad  v.  Munton. 

[48  L.  J.  R,  Ch.  App.  837 ;  L.  R.,  12  Ch.  Div.  131.] 

The  M.  R. :  In  sales  by  the  Court  there  should  be  perfect 
good  faith  towards  the  purchaser,  perhjips  even  more  than  in 
a  sale  out  of  Court.  Where  a  trustee  or  cestui  que  trust  is 
under  disability,  the  Court  always  requires  the  conditions  to 
be  settled  by  the  conveyancing  coimsel  of  the  Court.  In  one 
sense  such  counsel  is  the  coimsel  of  the  Court,  but  he  is  really 
the  counsel  of  the  vendor. 

The  considerations  which  induce  the  Court  to  rescind  are 
not  identical  with  those  which  induce  it  to  decline  to  enforce 
specific  performance  of  a  contract.  There  may  not  be  suffi- 
cient to  induce  the  Court  to  rescind,  and  yet  enough  to 
prevent  enforcement.  Here  the  purchaser  says  he  bought 
under  untrue  representations.  If  this  is  so,  and  the  real 
facts  were  known  to  the  vendor,  although  only  uninten- 
tionally concealed,  the  purchaser  ought  not  to  be  required  to 
complete.  The  complaints  are  that  the  condition  is  that  the 
purchaser  was  to  assume  E.  B.'s  seisin  in  fee,  and  not  to 
enquire  as  to  any  other  title.  The  fact  was  that  she  was  not 
so  seised,  and  the  vendor  knew  it.  A  purchaser  cannot  be 
asked  to  assume  as  a  fact  that  which  the  vendor  knows  not  to 
be  so. 

Berkeley  v.  The  Standard  Investment  Company. 

[49  L.  J.  E.,  Ch.  App.  1 ;  L.  R,  13  Ch.  Div.  97.] 

A  member  of  a  company  required  to  answer  interrogatories 
is  not  entitled  to  payment  of  his  costs  before  filing  his  answer. 
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The  soKcitor  of  the  company  should  prepare  the  answer,  and 
charge  the  costs  of  preparing  it  against  the  company. 


Re  Sainforth,  Gwynn  v.  Gwynn. 

[49  L.  J.  E.,  Ch.  App.  5.] 

Specific  repayments  of  special  advances  will  not  operate  to 
revive  a  general  statute-barred  balance.  To  do  this  there 
must  be  a  payment  on  general  account. 

Fisher  v.  Eeane. 

[49  L.  J.  E.,  Ch.  11 ;  L.  E.,  11  Ch.  Div.  353.] 
The  committee  of  a  club  who  have  power  to  exclude  or 
suspend  members  in  certain  events  must  act  as  behoves  a 
quasi-]  udicial  tribunal,  at  a  meeting  called  on  due  notice  to 
all  concerned.  The  consequences  of  adverse  decisions  are  so 
great  that  the  utmost  caution  must  be  exercised. 

Walker  r.  The  London  Tramways  Company. 

[49  L.  J.  E.,  Ch.  23 ;  L.  E.,  12  Ch.  Div.  705.] 
Sect.  50  of  The  Companies  Act,  1862,  gives  the  company 
power,  subject  to  the  conditions  of  its  memorandum  of  asso- 
ciation, to  alter  any  of  the  regulations  contained  in  the 
articles  of  association.  No  company  can  contract  itself  out 
of  sect.  50  in  this  respect. 

Comment. 

Therefore  it  would  appear  that  the  indirect  method  of  remov- 
ing directors  suggested  in  Blackpool  v.  Hampson  {ante),  must 
almost  always  be  available. 


Drover  r.  Drover. 

[49  L.  J.  E.,  Ch.  App.  (aflfirming  the  M.  E.)  37  ;  L.  R,  13 

Ch.  Div.  242.] 

The  M.  R. :  The  process  of  a  ne  exeat  regno  is  only  used  be- 
cause and  where  the  debt  is  equitable  only,  and  will  only  be 
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issued  in  cases  like  those  in  whicli  a  oommon  law  judge  would 
have  allowed  it  in  the  oase  of  a  legal  debt.  The  6th  sect,  of  the 
Debtors  Act,  1869,  now  applies.  The  practice  is  now  regu- 
lated by  the  Judicature  Act,  by  virtue  of  which  and  of  the 
effect  of  the  Debtors  Act,  1869,  a  plaintiff  must  show  that 
he  is  entitled  to  an  order  of  arrest  under  the  last  Act. 
(Sect.  6.) 

In  Re  The  Bolton  Benefit  Loan  Society, 

Coop  V.  Booth. 

[49  L.  J.  B.,  Ch.  39  ;  L.  B.,  12  Ch.  Div.  679.] 

This  was  a  loan  society,  formed  imder  3  &  4  Vict.  c.  110. 
The  number  of  members  had  from  time  to  time  fluctuated, 
sometimes  exceeding  seven  and  sometimes  being  less.  At 
the  time  of  this  (creditor's)  petition  the  number  was  less 
than  seven.  Held  that  no  winding-up  order  could  be  made 
(sects.  199,  200,  Companies  Act,  1862),  but  the  M.  B.  sug- 
gested  that  the  petition  might  stand  over,  an  action  be  com- 
menced by  one  of  the  four  members  against  the  other  three, 
in  which  action  he  might  decree  a  dissolution  and  winding- 
up  as  in  an  ordinary  partnership.  This  was  done,  and  a 
receiver  or  liquidator  was  appointed  in  such  action. 


Woodgate  v.  (Godfrey. 

[49  L.  J.  E.,  Q.  B.,  &c.  (App.),  1 ;  L.  B.,  4  Exch.  Div.  69.] 

A  sheriff's  ofiQcer  seized  a  judgment  debtor's  goods  at  his 
house,  imder  fi.fa,^  and  sold  them  to  the  debtor's  father-in- 
law,  giving  a  receipt  as  for  same  with  an  inventory  written 
under  it.  The  same  day  the  purchaser  (father-in-law)  let  the 
goods  to  the  debtor,  who  kept  possession  until  they  were 
again  seized  in  execution.  Cockbum,  0.  J.,  and  Pollock,  B., 
held  that  the  receipt  did  not  require  registration  as  a  bill  of 
sale.     This  affirmed  on  appeal. 

The  M.  R. :  The  only  difficulty  arises  from  Ex  parte 
Cooper,  Re  Baum,  L.  B.,  10  Ch,  Div.  313  (48  L.  J.  B., 
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Bank.  40),  but  L.  J.  Thesiger  lias  explained  to  us  that  the 
Court  there  thought  there  was  no  sale  independently  of  the 
receipt,  which  therefore,  in  effect,  operated  as  the  assurance. 
That  is  not  so  here.  Here  there  was  a  oompleted  transac- 
tion, not  depending,  in  any  manner,  for  validity  on  the 
receipt. 

Bramwell,  L.  J. :  If  the  judges  meant  that  a  mere  receipt 
without  more  could  be  held  to  be  an  assurance  within  sect.  7 
of  the  Act,  I  cannot  agree  with  them. 

The  41  &  42  Vict.  c.  31,  s.  4,  provides  that  a  "  bill  of 
sale''  shall  include  ''bills  of  sale,  assignments,  transfers, 
declarations  of  trust  without  transfer,  inventories  of  goods 
with  receipt  thereto  attached,  or  receipts  for  purchase-moneys 
of  goods,  and  other  assurances  of  personal  chattels,"  but  the 
receipt  intended  must  be  of  a  nature  to  operate  as  an  assurance^ 
or  otherwise  will  not  be  a  bill  of  sale. 

This  was  so  decided  by  the  Court  of  Appeal  in  Marsden  v. 
Meadows  (50  L.  J.,  Q.  B.  536 ;  7  Q.  B.  Div.  80),  where  the 
1878  Act  applied.  Brett,  L.  J.,  said  that  the  case  (in  which 
the  facts  were  almost  identical)  was  governed  by  the  principles 
laid  down  in  Woodgate  v.  Godfrey  {supra). 


Baker  v.  Sebright. 

[49  L.  J.  E.,  Ch.  65  ;  L.  B.,  13  Ch.  Div.  179.] 

A  tenant  for  life,  who  is  not  impeachable  for  waste,  may 
cut  such  ornamental  timber  as  the  Court  would  direct  to  be 
cut  for  preservation  of  the  remainder. "  But,  if  application 
was  made  in  time,  the  Court  would  direct  the  cutting  to  be 
imder  its  own  supervision,  and  would  restrain  the  tenant  for 
life  from  himself  cutting.  If  he  does  cut,  the  proceeds  of 
sale  of  properly-felled  timber  belong  to  him  absolutely. 
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In  re  Jackson's 

[49  L.  J.  E.,  Ch.  82  ;  L.  B.,  13  Ch.  Div.  189.] 

There  was  here  a  residuary  gift  of  the  interest  of  all  other 
the  testatrix's  property  to  her  daughter  for  life,  and  "  should 
she  outlive  her  aunts  and  her  uncle  T.,  the  whole  principal  at 
her  death  to  be  divided  amongst  her  children,  if  she  has  any, 
in  such  proportions  as  she  shall  think  proper,  and  if  she  dies 
without  leaving  children,  the  whole  to  go  at  her  death  to  her 
uncle  and  aunts,  should  any  or  either  of  them  be  living,  in 
equal  proportions,  and  to  be  solely  at  their  disposal." 

The  daughter  survived  her  aimts  and  unde,  and  died  with- 
out exercising  the  power  of  appointment,  leaving  one  child 
her  surviving,  two  having  died  before  her  death. 

This  only  surviving  daughter  was  married  in  1854,  and 
the  marriage  settlement  contained  a  covenant  that  if  at  the 
time  of  the  said  marriage  the  intended  wife  should  be  or 
thereafter  during  the  joint  lives  of  herself  and  husband,  she 
or  he  in  her  right  should  become  beneficially  entitled  by 
descent,  transmission,  devise,  appointment,  gift,  representation 
or  otherwise,  to  any  real  or  personal  property,  estate  or  effects 
of  the  value  of  1,000/.  sterling  for  any  estate  or  interest 
whatsoever  (with  certain  defined  exceptions),  the  excess  over 
1,000/.  should  be  brought  into  settlement. 

The  M.  R. :  The  exercise  of  the  power  might  have  been 
by  deed  or  by  will.  The  power  to  appoint  by  deed,  inter 
vivos,  is  more  useful  even  than  a  power  to  appoint  by  will. 
The  language  is  general,  and  there  is  no  groimd  whatever  for 
restricting  it  to  a  testamentary  appointment.  A  dear  gift 
to  children,  or  anyone  else,  is  not  cut  down  by  the  words 
"  without  leaving,"  if  it  can  mean  "  without  having,"  and  I 
think  that  this  was  an  alternative  gift  to  the  children,  in 
default  of  appointment.  But  it  is  not  necessary  to  decide 
that,  because  there  is  a  gift  to  the  children,  either  directly, 
viz.,  to  be  divided  amongst  them  in  such  proportions  as  the 
daughter  thought  proper ;  and  if  she  did  not  think  proper  to 
divide  it,  then  they  take  equally ;  or  it  is  a  gift  by  implication 
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to  the  ohildren,  in  default  of  appointment,  because  the  gift 
over  oould  not  take  effect  if  there  was  a  single  surviying 
child,  and  there  was  such  a  child. 

The  share  of  the  surviving  daughter  is  included  in  the 
covenant.  "Beneficially  entitled"  is  opposed  to  "entitled 
in  trust : "  everything  else  is  included.  M^Lachlan  v.  Taitt 
(30  L.  J.  E.,  Ch.  276  ;  2  De  G.,  F.  &  J.  449)  wm  so  decided 
owing  to  the  peirticular  context  in  that  case.  The  phrase  is 
not  confined  to  an  interest  in  possession. 

This  is  a  vested  reversionary  interest  in  personalty,  subject 
to  be  defeated  by  the  exercise  of  a  power  of  appointment. 
The  binding  authority  is  Be  Mackenzie,  36  L.  J.  E.,  Ch.  App. 
320 ;  L.  E.,  2  Ch.  345. 

In  Sweetapple  v.  Horlock  {supra)  I,  in  effect,  said  that  T 
considered  the  reversionary  interest  included  under  the  words 
"now  is."  Every  executory  or  contingent  or  defeasible 
interest  would  be  comprised.  If  an  absolute  reversionary 
interest  is  comprised  it  cannot  be  taken  out  because  an  event 
which  might  defeat  it  may  happen,  but  does  not  happen. 

Comment. 

It  wiU  be  observed  that  the  decision  in  Siceetapple  v.  Horlock 
was  founded  on  the  fact  that  there,  by  the  exercise  of  the  power, 
a  new  interest  was  held  to  have  arisen,  that  new  interest  not 
having  been  within  the  scope  of  the  covenant.  As  the  M.  R. 
says:  **If  the  event  does  happen" — i.e.,  if  the  appointment  t> 
made  it  may  take  the  matter  out  of  the  covenant;  **  but  if  it  does 
not,  why  should  the  fact  of  a  possibility  alter  the  effect  of  the 
covenant,  which  says  any  estate  or  interest  whatsoever  ?" 


Bunting  v.  Sargent 

[49  L.  J.  R.,  Ch.  109;  L.  E.,  13  Ch.  Div.  330.] 

Lease  in  writing,  but  void  imder  9  Geo.  2,  c.  26,  not  having 
been  enrolled ;  rent  reserved  at  Is.  a  year,  paid  for  some  time, 
then  an  interval  of  twenty  years  without  payment ;  then  pay- 
ment of  some  arrears,  as  arrears,  within  five  years  before 
action  brought.     The  Statute  of  Limitations  cannot  be  set 
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up  by  the  defendants  in  possession.  Under  sect.  8  of  that 
statute  there  are  two  periods  mentioned  when  the  right  of 
the  reversioner  can  first  accrue — (1)  if  no  rent  is  paid,  then 
it  accrues  at  the  end  of  the  first  year  or  other  period ;  (2)  if 
rent  is  paid,  then  it  accrues  at  the  last  time  when  any  rent 
shall  have  been  received.  The  plaintiff  has  only  to  prove  a 
payment  of  rent  within  twenty  years  of  the  commencement 
of  the  action.  It  is  contended  that  a  tenant  might  pay  no 
rent  for  twenty  years,  and  in  the  twenty-first  year  might  pay 
it,  and  then  turn  round  and  claim  the  fee.  This  was  a  lease 
for  ninety-nine  years  with  a  covenant  for  perpetual  renewal; 
for  all  substantial  purposes  equivalent  to  a  grant  in  fee.  The 
trust  of  the  whole  is  for  the  purposes  of  a  chapel  for  Dissenters, 
known  as  Independents,  and  is  therefore  for  a  charitable  use. 
Not  having  been  enrolled  it  is  void,  and  the  covenant  for 
renewal  is  void,  and  the  plaintiff  must  recover  possession. 

Comment. 

The  decision  upon  the  above  section  of  the  Statute  of  limita- 
tions must  not  be  confused  with  those  of  the  Appeal  Court  in  In 
re  Alison,  Johnson  and  Mounsay  (11  Ch.  Div.  284),  and  Sanders 
V.  Sanders  {post),  holding,  that  a  title  once  acquired  under  the 
statute  cannot  be  revived  by  an  acknowledgment  afterwards 
given.  Of  course  the  sections  applicable,  viz.,  sect.  8  as  to  the 
above  case,  and  sects.  12  and  15  applicable  to  cases  irrespec- 
tively of  the  existence  of  any  tenancy  are  quite  different. 


In  re  Turner  and  Skelton. 

[49  L.  J.  E.,  Ch.  114 ;  L.  R,  13  Ch.  Div.  130.] 

Where  there  is  no  special  contract  between  the  vendor  and 
purchaser  as  to  compensation,  a  purchaser  may  lose  his  right 
to  compensation  by  doing  certain  acts  which  show  an  inten- 
tion on  his  part  to  fulfil  the  contract,  and  to  waive  any  claim 
in  respect  of  misdescription.  Dart's  V.  &  P.  6th  ed.  p.  1077, 
where  the  way  in  which  it  is  put  is  that  if  the  purchaser 
knows  of  the  variation  when  he  contracted  he  gets  no  com- 
pensation, nor  if  he  goes  on  with  the  contract  after  learning  as 
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to  the  error.  But  he  does  not  state  that  a  purchaser  will  lose 
his  right  to  compensation  if  he  takes  a  conveyance  of  the 
property  without  knowing  of  the  error.  At  p.  12^5  he  cites 
certain  cases  where  a  purchaser  has  been  allowed  compensation 
after  conveyance,  (1)  on  the  ground  that  the  rent  had  been 
mis-stated  in  the  particulars ;  (2)  on  discovering  that  an  out- 
standing term  was  longer  than  represented  {Cann  v.  Cannj  3 
Sim.  447,  and  Horner  v.  Willtamsy  1  Jones  and  Carey,  274). 

The  theory  is,  that  a  purchaser  contracts  to  take  compensa- 
tion if  there  is  any  variation  from  the  particulars.  Why 
should  he  lose  it  by  taking  a  conveyance  P  It  is  said  that 
everything  is  supposed  to  be  then  settled.  Why  should 
that  be  an  obst£U)le  when  the  defect  is  afterwards  disco- 
vered ? 

JBo8  V.  Hekhum,  36  L.  J.  E.,  Exch.  20 ;  L.  R,  2  Exch. 
72,  is  correct. 

Mamon  v.  Thacher,  47  L.  J.  E.,  Ch.  312 ;  L.  E.,  7  Ch.  Div. 
620,  is  incorrect.  (V.-C.  Malins  also  held  similarly  in  Allen  v. ' 
Richardson,  L.  E.,  13  Ch.  Div.  524  ;  49  L.  J.  E.,  Ch.  137.) 


In  Jolliffe  V.  Baker,  52  L.  J.  E.,  Q.  B.  609,  Williams, 
Cave,  and  Smith,  JJ.,  examined  the  authorities,  arriving 
at  the  following  conclusions:  (1)  Compensation  after  con- 
veyance was  never  granted  except  as  ancillary  to  specific 
performance,  i.e.,  a  bill  after  conveyance  only  to  obtain  com' 
pemation  would  be  dismissed.  (2)  None  can  be  given  after 
purchase-money  paid  and  conveyance  executed  unless  the 
errors  in  quantity  or  quality  amount  to  a  breach  of  some  con- 
tract or  representation  contained  in  the  conveyance  itaelfj  or 
imless  some  fraud  or  deceit  has  been  practised  on  the  pur- 
chaser. (3)  This  fraud  or  deceit  must  involve  some  base 
conduct  and  moral  turpitude.  (4)  That  "  legal  fraud  "  is  an 
erroneous  expression  unless  understood  to  mean  fraud  pro- 
perly so  called  only. 

They  accordingly  disagree  with  the  M.  E.'s  above  decision. 
It  is  submitted  that  it  was  unnecessary  to  do  so,  for  in  Jolliffe 
V.  Baker  the  acreage  was  only  stated  as  "  three  acres  or  there" 
ahoutsy^  the  discrepancy  of  2  r.  28  p.  proved  to  exist  being 
covered  by  these  qualifying  words.     The  insertion  of  these 
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was  notice  to  the  purchaser  not  to  rely  on  the  vendor's  state- 
ment as  to  quantity,  the  former  having  facilities  to  measure 
for  himself.  In  Turner  and  Skelton  [supra)  ^  the  description 
seems  to  have  been  positively  as  6  a.  2  r.  10  p.,  whereas  after 
conveyance  it  proved  to  be  5  a.  0  r.  7  p.  There  was  an  express 
contract  for  compensation,  which  was  absent  in  Jolliffe  v. 
Baker. 

But  the  M.  B.  lays  down  the  law  independently  of  express 
contract.  The  Q.  B.  judges  say  that  the  jurisdiction  is  only 
exerdsed  as  ancillary  to  specific  performance,  but  of  course 
the  request  for  compensation  implies  the  idea  of  such  perfor- 
mance icith  proper  compensation.  The  procedure  under  the 
Vendor  and  Purchaser  Act,  1874,  is  so  expeditious  and  con- 
venient that  it  is  surely  better  to  adopt  that  than  to  bring  a 
separate  action  for  compensation,  involving  probably  some 
years*  delay.  The  M.  R.'s  question  *' why  snould  a  purchaser 
lose  a  right  to  compensation  by  taking  a  conveyance? " 
remains,  then,  imanswered. 

The  contract  is  the  foundation  of  and  guide  as  to  the  rights 
of  the  parties,  and  Oale  v.  Squire,  L.  R.,  5  Ch.  Div.  625 ;  46 
L.  J.  R.,  Ch.  672,  is  an  authority  that  the  conveyance  is  to 
follow  the  terms  of  th^  contract,  and  not  to  exclude  rights 
given  by  it.  With  deference,  it  is  suggested  that  Wilde  v. 
Oibsony  1  H.  L.  C,  605,  is  not  in  support  of  V.-C.  Malins's 
decisions,  for  in  that  case  the  application  was  to  set  aside  the 
conveyance,  while  an  application  for  compensation  involves, 
as  already  said,  adherence  to  the  contract  on  the  fair  term  of 
compensation  being  made.  With  regard  to  the  observations 
of  the  Q.  B.  judges  as  to  "legal  fraud,"  see  Reese  River  Silver 
Mining  Co,  v.  Smith,  L.  E..,  4  E.  &  J.,  App.  79,  where  Lord 
Cairns  says,  "  If  persons  take  upon  themselves  to  make  asser- 
tions as  to  which  they  are  ignorant  whether  they  are  true  or 
untrue,  they  must  be  held  as  responsible  as  if  they  had 
asserted  that  which  they  knew  to  be  untrue."  See  also 
Mathias  v.  Yells,  46  L.  T.  R.,  N.  S.  497 ;  Redgrave  v.  Hurd 
{post),  and  Brownlie  v.  Campbell,  5  App.  Cas.  925,  which, 
as  the  M.  R.  says,  he  reads  as  approving  Fry,  L.  J.'s  judg- 
ment in  Hart  v.  Sicaine,  L.  R.,  7  Ch.  Div.  42;  47  L.  J.  R., 
Ch.  5,  and  its  reasons.  The  Q.  B.  judges  disagreed  with  the 
reasons. 

May  not  Jollijfe  v.  Baker  be  supported  on  its  own  state  of 
facts  as  above,  but  not  as  disapproving  the  M.  R.'s  and  L.  J. 
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Marris  r.  Ingram. 

[49  L.  J.  R,  Ch.  123 ;  L.  E.,  13  Ch.  Div.  338.] 

The  Debtors*  Act,  1869,  abolished  imprisonment  for  debt 
in  the  case  of  an  honest  debtor,  but  was  intended  for  the 
pimishment  of  fraudulent  or  dishonest  debtors.  It  is  so  far 
vindictive. 

The  Debtors'  Act,  1878  (41  &  42  Vict.  c.  54),  was  passed 
in  consequence  of  a  case  which  came  before  me,  and  of  my 
suggestion  to  a  member  of  the  legislature,  who  procured  the 
Act  to  be  passed  for  the  purpose  of  giving  a  judicial  dis- 
cretion, as  to  whether  imprisonment  should  be  ordered  or 
not. 

I  disapprove  of  Barrett  v.  Hammond j  48  L.  J.  R.,  Ch.  249; 
L.  R.,  10  Ch.  Div.  285,  and  shall  not  follow  it. 

In  In  re  Preston^  52  L.  J.  R.,  Ch.  App.  545,  the  present 
M.  R.  approved  of  his  predecessor's  decision  as  above,  and 
held,  with  him,  that  the  express  enactment  in  sect.  4,  sub- 
sect.  4  of  the  Debtors'  Act,  1869,  as  to  acts  of  solicitors 
there  mentioned,  and  the  fact  that  these  were  omitted  from 
the  substantive  peirt  of  the  Act,  afforded  strong  evidence  that 
such  acts  were  considered  of  a  criminal  nature. 


Fry's  decisions  P    It  is  to  be  remembered  that  the  equitable 
rules  are  now  to  prevail  where  there  is  a  conflict. 

Why  should  the  execution  of  a  conveyance  release  a  right 
of  which  the  purchaser  was  then  ignorant  ?  An  express  re- 
lease only  operates  as  to  rights  fairly  understood  and  intended 
to  be  waived.  Again,  the  condition  as  to  compensation  is 
inserted  also,  and  mainly,  to  protect  vendors  from  any  over- 
sight. Would  a  vendor  be  rightly  deprived  of  the  benefit  of 
the  clause  in  the  case  of  an  error  discovered  after  conveyance  P 
If  there  are  the  qualifying  words  "  more  or  less  "  or  "  there- 
abouts," probably  the  discrepancy  should  be  large  to  entitle 
either  to  compensation  or  to  induce  the  Court  to  interfere. 
But  that  is  an  independent  question. 
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Hedley  v.  Bates. 

[49  L.  J.  E.,  Ch.  170  ;  L.  R,  13  Ch.  Div.  420.] 

Where  a  man  who  has  committed  a  trespass  says,  ^^I 
have  a  right  to  trespass,  although  I  do  not  intend  to  exeroiBe 
that  right,"  an  injunction  is  issued  {Hext  v.  CHlly  41  L.  J.B., 
Ch.  App.  761 ;  L.  E.,  7  Ch.  Div.  699). 

The  object  of  the  Judicature  Acts  was  to  decide,  if  possible, 
all  matters  in  dispute  in  one  proceeding.  This  question  as  to 
sufficiency  of  a  notice  under  the  Land  Drainage  Act,  1861 
(24  &  25  Vict.  c.  133),  is,  I  will  assume  for  a  moment,  within 
the  magisterial  province;  but  this  Court  can  also  decide  it, 
and  grant  a  prohibition  if  the  Court  considers  the  notice  bad. 
If  I  have  jurisdiction  by  prohibition  to  the  magistrates  it  is 
certainly  more  "  just  and  convenient "  (sect.  25,  Judicature 
Act,  sub-sect.  8)  to  do  the  same  thing  by  injunction  inter 
partes.  But  I  doubt  the  magisterial  jurisdiction,  as  the 
notice  directs  service  on  the  owner,  and  the  question  of 
ownership  should  not  be  decided  by  two  magistrates. 

Comments. 

In  The  North  London  Rail,  Co,  v.  The  Great  Northern  Rail,  Co,, 
62  L.  J.  E.,  Ch.  App.  380,  L.  J.  Brett  refers  to  the  above  case  as 
one  about  which  there  **has  been  much  discussion,  in  which  the 
M.  E.  himself  has  taken  part,  and  one  in  which  for  once  he  does 
not  appear  to  have  expressed  himself  so  as  to  make  what  he 
intended  to  say  as  clear  as  almost  all  his  judgments  are.  Hedley 
V.  Bates  has  been  explained  twice  over — viz.,  in  Stannard  v.  7%e 
Vestry  of  St,  Giles,  Camherwell,  51  L.  J.  E.,  Ch.  629  ;  L.  E.,  20 
Ch.  Div.  190,  and  The  Great  Western  Rail,  Co,  v.  The  Water/ord 
and  Limerick  Rail,  Co,,  50  L.  J.  E.,  Ch.  513  ;  L.  E.,  17  Ch.  Div. 
493."  See  also  observations  of  the  M.  E.  in  L.  E.,  20  Ch.  Div. 
p.  197. 

In  Stannard* s  case  (supra)  the  M.  E.,  sitting  as  a  member  of 
the  Appellate  Court,  certainly  qualifies  Hedley  v.  Bates,  in  which 
case  he,  however,  points  out  that  there  was  a  manifest  and 
admitted  trespass.  The  question  is  whether  there  is  any  ground 
for  the  independent  interference  by  the  Court  with  the  mag^ 
terial  or  other  tribimal  appointed  by  the  legislature  to  try  the 
question.  If  that  tribunal  decides  wrongly  there  is  an  appeal. 
We  must  not  g^ant  an  injunction  unless  on  other  grounds  com- 
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polled  to  decide  the  whole  question.     Otherwise  an  injunction 
would  be  sought  in  every  case  before  the  magistrates. 

Hedley  v.  Bates  can  iiierefore  only  be  supported  (if  at  all)  on 
similar  facts. 


In  re  D'Augibau,  Andrews  r.  Andrews. 

[49  L.  J.  E.,  Ch.  182,  and  (on  appeal)  756;  L.  E.,  15  Ch.  Div. 

228.] 

An  infant  may  exercise  a  power  simply  collateral,  both  as 
to  real  and  personal  estate. 

A  power  simply  collateral  I  understand  to  be  a  power  given 
to  a  person  who  has  no  interest  whatever  in  the  property  over 
which  the  power  is  given.  A  power  collateral  or  in  gross 
is  one  given  to  a  person  who  has  an  interest  in  the  property 
over  which  the  power  exists,  but  such  an  interest  as  cannot 
be  affected  by  the  exercise  of  the  power.  The  most  familiar 
instance  is  that  of  a  tenant  for  life  with  power  of  appoint- 
ment to  operate  after  his  death.  The  third  kind  of  power 
is  a  power  with  interest,  i .  e.,  exercisable  by  a  person  having 
an  interest  in  the  property  which  is  its  subject,  such  interest 
being  capable  of  being  affected  by  such  exercise.  That  is 
generally  called  a  power  appendant  or  appurtenant. 

A  power  simply  collateral  can,  it  is  settled,  be  exercised  by 
an  infant  (Sugd.  Powers,  8th  ed.,  p.  911).  The  principle  is 
difficult  to  understand,  for  the  exercise  of  a  power  requires  as 
much  discretion  as  the  disposal  of  property.  But  the  law  is 
so  settled.  If  there  is  any  reason  it  is  that  it  requires  more 
discretion  to  dispose  of  our  own  property  than  to  dispose  of 
other  people's. 

Independently  of  any  express  intention  shown,  it  seems  to 
me  that  an  infant  can  also  exercise  a  power  collateral  or  in 
gross,  both  over  real  and  personal  property.  There  is  no 
substantial  distinction  between  the  first  two  classes  of  powers, 
but  a  wide  distinction  between  them  and  the  third  class.  It 
may  well  be  said  that  an  infant  cannot  exercise  the  third 
sort  (powers  with  interest),  and  so  do,  through  the  medium 
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of  a  power,  what  he  cannot  do  directly.  Here,  I  think,  there 
is  also  express  intention  shown  that  the  infant  might  thus 
exercise  the  power. 

The  L.JJ.  upheld  the  decision.  The  power  was  a  pure 
mandate,  not  dealing  with  the  infant's  property  but  with 
that  of  the  settlor.  L.  J.  James  cited  1  Prest.  Abst.  326,  as 
also  showing  that  an  infant  can  exercise  a  power  coupled  with 
an  interest  if  his  infancy  be  dispensed  with  by  the  terms  of 
the  power,  or  if  it  was  evident  that  it  was  so  intended  by  the 
donor  of  the  power.  The  L.  J.^  Brett  thought  that  by 
authority  {Hearle  v.  Greenbanky  3  Atk.  695,  one  of  those 
artificial  rules  which  have  brought  disgrace  upon  our  ad- 
ministration) they  were  prevented  from  holding  that  the 
power  if  it  had  been  over  real  estate  could  have  been  exer- 
cised by  an  infant,  although  he  agreed  with  the  M.  B.  as  to 
that. 

Comment. 

Surely  the  exhaustive  statements  of  the  law  above  contained 
should  suffice  to  convince  that  the  law,  as  to  powers  exercisable 
over  real  estate,  should  be  assimilated  to  that  appHcable  to 
those  over  personalty. 


In  re  The  City  and  County  Investment  Banking 

Company  (Limited). 

[49  L.  J.  E.,  Ch.  App.  195;  L.  E.,  13  Ch.  Div.  475.] 

Where  a  company  in  volimtary  liquidation  enters  into  an 
arrangement,  under  sect.  161  of  The  Companies  Act,  1862, 
for  the  transfer  of  its  business  and  assets  to  another  company, 
the  transaction,  although  it  may  be  ultra  tires^  cannot  be  im- 
peached by  creditors  after  the  expiration  of  the  twelve  months 
limited  by  the  section. 
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Re  Mercer  and  Moore's  Contract. 

[49  L.  J.  E.,  Ch.  (App.)  201.] 

The  deeds  relating  to  freehold  land  which  was  subject  to  a 
perpetual  rentcharge  and  to  building  covenants,  were  deposited 
by  way  of  equitable  mortgage.  After  such  deposit  the  mort- 
gagor became  bankrupt.  The  trustee  in  bankruptcy  dis- 
claimed the  property  under  sect.  23  of  the  Bankruptcy  Act, 
1869.  After  the  disclaimer,  but  pending  the  bankruptcy,  the 
depositee  applied  to  the  trustee  and  to  the  bankrupt  to  convey 
to  him  the  legal  estate,  the  depositee  agreeing  to  take  the 
land  in  satisfaction  of  the  debt.  This  was  done,  and  the 
trustee  and  the  bankrupt,  "  each  according  only  to  his  estate 
and  interest  (if  any)  in  the  premises,"  granted  and  confirmed 
the  land  to  the  equitable  mortgagee  subject  to  the  payment 
of  the  rentcharge  and  performance  of  the  covenants. 

The  M.  E. :  Sect.  23,  which  contains  the  words,  "  land  of 
any  tenure,"  undoubtedly  applies  to  freeholds.  The  disclaimer 
absolutely  got  rid  of  the  property.  The  words  of  the  subsequent 
conveyance  show  that  it  was  doubted  whether  the  trustee  and 
bankrupt  had  got  anything.  Even  if  the  conveyance  had 
been  contemporaneous  it  would  not  in  this  form  have  con- 
trolled the  disclaimer.  I  am  puzzled  as  to  what  is  to  happen, 
in  the  case  of  freeholds,  if  a  trustee  disclaims.  The  section 
provides  for  this  as  to  a  contract,  a  lease  or  shares  in  a  com- 
pany. Then,  if  it  is  "  any  other  property,"  it  is  to  "  revert 
to  the  person  entitled  on  the  determination  of  the  estate  or 
interest  of  the  bankrupt ;  but  if  there  shall  be  no  person  in 
existence  so  entitled,  then  in  no  case  shall  any  estate  or 
interest  therein  remain  in  the  bankrupt."  As  to  this  equity 
of  redemption,  coupled  with  the  legal  estate,  perhaps  it  goes 
to  the  Crown.  The  Trustee  Act  provides  no  mode,  as  far  as  I 
can  find,  for  getting  in  the  legal  estate. 

Comment. 
See  46  &  47  Vict.,  c.  62,  s.  55. 


P. 
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Webb  r.  East 

[49  L.  J.  E.,  Q.  B.,  &c.,  App.  250 ;  L.  R,  5  Exch.  Div.  23, 108.] 
Copies  of  letters  written  by  a  master  in  answer  to  inquiries 
as  to  the  character  of  a  servant,  are  not  privileged  from  pro- 
duction on  the  mere  allegation,  imverified  by  affidavit^  that 
they  may  tend  to  incriminate  him.  Whether  if  an  affidavit 
to  that  effect  were  made,  the  privilege  would  be  allowed,  qu,: 
— The  L.  JJ.  expressly  g^uarded  themselves  against  deciding 
that  there  would  be  such  a  privilege  even  then. 


Swann  v.  Barber. 

[49  L.  J.  E.,  Q.  B.,  &c.,  App.  253 ;  L.  E.,  5  Exch.  Div.  132.] 
The  M.  B.,  and  Bramwell  and  Brett,  L. JJ.,  here  approved 
the  principle  enimciated  by  Keith  v.  JBurroics  (46  L.  J.  R., 
C.  P.  452  and  801 ;  L.  E.,  2  App.  Cas.  636). 


Emmins  v.  Bradford. 

[49  L.  J.  E.,  Ch.  222 ;  L.  E.,  13  Ch.  Div.  493.] 
If  a  settlor  speaks  of  a  woman  who  "  dies  without  ever 
having  been  married,"  he  means  a  woman  who  dies  without 
ever  having  had  a  husband.  In  Clarke  v.  Colls  (9  H.  L., 
Ch.  601)  the  words  were  "in  case  she  had  died  intestate  and 
tmmarried,"  and  the  question  was  as  to  the  meaning  of  the 
word  "  unmarried."  It  was  said  that  might  mean  "  with- 
out ever  having  been  married,"  or  "  not  having  a  husband 
living  at  her  death,"  according  to  what  the  context  required 
(Lord  Cranworth's  judgment).  So  that  he  uses  the  very 
words  used  here  as  the  proper  English,  showing  one  alterna- 
tive as  contrasted  with  the  other,  and  to  express  the  idea  of 
the  death  of  a  woman  who  had  never  had  a  husband.  Now, 
according  to  Jenkins  v.  Hughes  (8  H.  L.,  Ch.  671 ;  30  L.  J. 
E.,  Ch.  870),  one  Court  is  not,  on  a  question  of  construction, 
bound  by  the  construction  placed  upon  a  similar  instrument, 
even  although  the  words  therein  may  be  identical,  unless 
some  principle  of  construction  is  laid  down. 
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Therefore  I  am  not  bound  by  Wilson  v.  Atkinson  (8  H.  L. 
C.  671 ;  30  L.  J.  E.,  Ch.  870)  if  I  disagreed  with  it,  but  I 
do  not,  as  it  was  a  mere  case  of  construction  aided  by  the 
special  context  of  the  document  in  that  case.  Unfortunately 
the  report  does  not  show  what  the  context  was,  but  the 
judges  stated  that  it  was  improper  to  attach,  in  this  case,  the 
ordinary  meaning,  as  above  stated,  to  the  words.  The  mere 
fact  that  the  document  wa^  ^  marriage  settlement  would  not 
be  a  sufficient  context. 

In  In  re  BalVs  Trust  (48  L.  J.  R.,  Ch.  279 ;  L.  R.,  11 
Ch.  Div.  270),  and  in  Upton  v.  Broicn  (48  L.  J.  R.,  Ch. 
756 ;  L.  R.,  12  Ch.  Div.  872),  J.  Fry,  although  in  the  first 
case  stating  his  doubts  as  to  the  accuracy  of  the  principle, 
thought  that  a  principle  of  construction  was  laid  down  by 
Wilson  V.  Atkinson  {supra),  I  do  not  think  so,  and  conse- 
quently cannot  follow  these  cases. 


Xurse  V.  Diimford« 

[49  L.  J.  R.,  Ch.  229;  L.  E.,  13  Ch.  Div.  764,  and  Newhiggin- 
hy-the-Sea  Gas  Co,  v.  Armstrong^  49  L.  J.  R.,  Ch.  App. 
231 ;  L.  R.,  13  Ch.  Div.  764.] 

When  a  solicitor  has  instituted  an  action  without  his 
client's  authority,  and  the  plaintiff  applies  against  the  soli- 
citor for  costs,  notice  of  the  application  should  be  served  on 
the  defendant,  and  then  the  solicitor  will  be  ordered  to  pay 
the  costs  of  both  plaintiff  and  defendant, — ^those  of  the  plain- 
tiff as  between  solicitor  and  client,  and  those  of  the  defendant 
as  between  party  and  party. 


The  Fourth  City  Mutual  Benefit  Building  Society 

r.  Williams,— Marson  v.  Cox. 

[49  L.  J.  R.,  Ch.  245  ;  L.  R.,  14  Ch.  Div.  140.] 

The  effect  of  a  statutory  receipt  of  a  building  society,  under 
the  Benefit  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42, 

x2 
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8.  42),  for  mortgage  moneys  is  to  vest  the  legal  estate  in  the 
person  who  has  the  best  right  to  call  for  it,  and  not  to  neces- 
sarily vest  it  in  the  person  paying  the  money  and  taking  the 
receipt.  If  a  mortgagor  who  has  created  several  equitable 
mortgages  so  discharges  the  debt,  the  first  equitable  mort- 
gagee has  the  best  and  first  claim  to  the  legal  estate,  which 
vests  in  him  accordingly. 

The  decision  in  Pease  v.  Jackson  (37  L.  J.  R.,  Ch.  726 ; 
L.  R.,  3  Ch.  676),  as  I  understand  it,  amounts  to  this.  If  a 
second  mortgagee  goes,  with  the  assent  of  the  mortgagor, 
to  the  first  mortgagee  and  actually  pays  him  money  with 
the  express  contract  to  have  the  legal  estate  conveyed  to 
him,  he  would  have  a  better  right  to  call  for  it  in  respect 
of  the  money  so  paid  than  would  the  man  who  paid  nothing. 
I  understand  this  was  implied  by  the  contract  in  that  case. 
The  judge  relied  on  the  intention  of  all  the  parties  to  the 
transaction  that  the  arrangement  was  that  the  second  mort- 
gagees were  to  pay  the  money  to  the  first  mortgagee  and  get 
the  legal  estate,  and  that  consequently  the  statute  gave  them 
the  legal  estate. 


In  re  The  Union  Bank  of  Kingston-upon-Hnll. 

[49  L.  J.  E.,  Ch.  264 ;  L.  R.,  13  Ch.  Div.  808.] 

Liquidators  under  a  voluntary  winding-up  properly  bring 
before  the  Court  by  motion,  or  by  summons  (In  re  Whitehouse 
if  Co.,  47  L.  J.  R.,  Ch.  801 ;  L.  R.,  9  Ch.  Div.  696,  600),  any 
question  fairly  arising  in  the  winding-up.  This  power  is 
conferred  by  sect.  138  of  the  Companies  Act,  1862. 

Any  requisition  or  notice  of  dissent  under  sect.  161,  refer- 
ring to  a  special  resolution  to  transfer  or  sell  the  company's 
business  to  another  company  must  be  in  writing,  and  left  at 
the  office  of  the  company  not  later  than  seven  days  after  the 
date  of  the  meeting  at  which  the  special  resolution  was 
passed. 
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Bussell  V.  Bussell. 

[49  L.  J.  E.,  Ch.  268 ;  L.  E.,  14  Ch.  Div.  471.] 

The  M.  R.  here  considered  the  coses  in  which,  although 
articles  of  partnership  contain  a  full  arbitration  clause,  the 
Court  should  still,  under  sect.  11  of  the  Criminal  Law  Pro- 
cedure Act,  1854,  refuse  to  allow  the  matters  to  be  decided  by 
arbitration.  The  dicia  of  Wickens,  V.-C,  in  Willesford  v. 
Watson  (42  L.  J.  E.,  Ch.  90  ;  L.  E.,  14  Eq.  152),  cannot,  I 
think,  be  supported.  Where  personal  fraud  is  in  issue  the 
Court  may,  at  the  instance  of  either,  refuse  to  allow  the 
reference  to  proceed.  Where  the  party  charged  with  the 
fraud  desires  a  trial  at  law,  he  should  have  it.  But  where 
the  person  charging  the  fraud  so  desires  that  does  not  follow. 
It  depends  on  the  special  circumstances  of  the  case. 


Carr  v.  The  Metropolitan  Board  of  Works. 

[49  L.  J.  E.,  Ch.  272 ;  L.  E.,  14  Ch.  Div.  807.] 

Under  the  Artizans'  Dwellings  Act,  1875  (38  &  39  Vict, 
c.  36),  held  that  it  was,  by  the  combined  effect  of  sects. 
11  &  12,  enough  if  an  interest  omitted  by  mistake  from  the 
provisional  award  framed  under  sched.  cl.  8  is  rectified  before 
confirmation  of  the  award  under  sect.  12  by  two  days'  notice 
to  claimant,  who  thereon  appeared  and  entered  into  the  case, 
and  stated  that  although  he  protested  against  the  jurisdiotion 
he  would  not  object  if  awarded  enough.  The  award  was 
made  accordingly  and  compensation  assessed  to  claimant,  who 
afterwards  sought  to  enjoin  against  entry  on  the  land. 
Application  refused.  The  claimant  was  a  person  "  interested  " 
within  sect.  11. 

In  re  The  Metropolitan  District  Railway  Company 

and  Cosh. 

[49  L.  J.  E.,  Ch.  App.  277 ;  L.  E.,  13  Ch.  Div.  607.] 
The  M.  E. :  What  are  "  superfiuous  lands  "  within  The 
Lands  Clauses  Consolidation  Act,  1845,  s.  127  P    Any  lands 
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not  required  for  the  purposes  of  the  undertaking  within  the 
prescribed  period,  or  a  period  of  ten  years,  if  no  period  be 
prescribed,  are  such.  This  case  has  been  argued  entirely 
under  sect.  127.  As  to  the  power  to  sell  land  which  may 
after  the  prescribed  period  become  superfluous,  I  do  not  now 
decide.  Nothing  vests  for  want  of  sale  within  the  ten  years 
in  the  adjoining  landowner  when  any  part  of  the  land  is 
required  at  the  expiration  of  the  ten  years  for  the  purposes  of 
the  railway.  The  land  which  is  comprised  in  sect.  127  is 
land  properly  so  called,  and  not  a  mere  easement  of  the  land 
or  a  slice  of  the  land  taken  horizontally,  as  distinguished  from 
the  ordinary  use  of  the  word  land.  Consequently  if  a  rail- 
way company  construct  a  tunnel  by  arching  over  a  cutting 
and  placing  soil  on  the  arch  they  cannot  sell  the  surface  soil 
over  the  tunnel  as  "  superfluous  land."  Here  the  company 
tried  to  sell  reserving  all  below,  i.  e,y  the  subsoil,  and  with  a 
reservation  of  easements  even  over  the  manufactured  soil 
placed  above  the  tunnel. 


Emmet  v.  Emmet. 

[49  L.  J.  R,  Ch.  295  ;  L.  E.,  13  Ch.  Div.  484.] 
The  M.  B. :  The  ordinary  rule  as  to  the  period  for  ascer- 
taining a  class  where  the  distribution  is  postponed  to  a  given 
age  is  a  rule  of  convenience  established  against  a  testator's 
intention.  The  object  of  the  rule  is  that  at  the  period  of 
distribution  the  class  shall  be  clearly  defined,  so  that  the 
shares  of  the  members  of  the  dass  may  be  paid  to  them  as 
they  become  absolutely  vested.  This  rule  is  not  to  be  applied 
unless  absolutely  necessary,  and  then  in  a  manner  to  let  in  as 
many  children  as  possible. 

Berkekij  v.  Swinburne^  16  Sim.  275 ;  17  L.  J.  E.,  Ch.  416, 
recognizes  the  ordinary  rule,  but  was  decided  on  special 
grounds,  three  out  of  four  of  which  do  not  apply  here.  It 
does  not,  therefore,  establish  the  principle  now  contended  for, 
that  where  a  prior  life  interest  is  given  it  takes  the  case  out  of 
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the  ordinary  rule.  It  does  not  do  so.  Consequently  in  such  a 
ease  all  members  of  the  class  coming  into  existence  before  the 
eldest  attains  twenty-one  are  entitled,  although  there  is  a 
prior  life  interest  which  determines  before  any  of  the  class 
attain  twenty-one.  The  rule  in  Oillman  v.  Daunt^  3  £.  &  J. 
48,  applies. 

Comment. 

V.-C.  Hall  explained  that  in  Kevern  v.  Williams  (5  Sim.  172), 
queried  by  Hawidns  (Const.  WiUs,  p.  77),  the  part  of  the  gift 
which  was  void  for  remoteness  was  severed  from  the  good  part 
of  the  gift. 


The  Mayor  of  London  v.  Biggs. 

[49  L.  J.  E.,  Ch.  297 ;  L.  E.,  13  Ch.  Div.  798.] 
On  a  grant  of  land  wholly  surrounding  a  close  retained  by 
the  grantor,  the  implied  grant  or  re-grant  of  a  right  of  way 
by  the  grantee  to  the  grantor  to  enable  him  to  get  to  the  re- 
tained close,  is  not  a  grant  of  a  general  right  of  way,  but 
only  of  one  for  the  purpose  of  enjoyment  of  the  retained 
close  in  its  then  state.  It  is  to  be  a  way  of  necessity^  and  not 
of  conreniencey  and  therefore  must  be  limited  as  above. 

Comment. 

The  implied  re-grant  is  an  exception  from  the  rule  that  a  man 
must  not  derogate  from  his  own  grant. 


(1)  In  re  Osbome  and  Bowlett 

[49  L.  J.  E.,  Ch.  310 ;  L.  E.,  13  Ch.  Div.  774.]    And 

(2)  In  re  Morton  and  Hallett  {App). 

[49  L.  J.  E.,  Ch.  559;  L.  E.,  15  Ch.  Div.  143.] 
(1)  Devise  and  bequest  of  all  real  and  personal  estate  to  a 
wife  for  life,  and  after  her  death  "  to  T.  0.  and  E.  8.,  their 
heirs,  executors,  and  administrators,  upon  trust  to.  sell  the 
same  at  such  times  and  in  such  manner  as  they,  the  said 
trustees,  should  deem  expedient." 

T.  0.,  the  survivor  of  the  two,  devised  his  trust  estates  to 
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J.  O.  and  W.  O.    The  widow  being  dead,  T.  0.  and  W.    O 
oontraoted  to  sell  to  B. 

The  M.  E. :  The  expression,  "  the  said  trustees,"  means 
the  persons  who  take  the  estate  in  accordance  with  the  limita- 
tions of  the  will.  If  you  adopt  the  literal  meaning,  "  their  '* 
heirs  must  mean  the  heirs  of  both,  not  a  single  heir.  The 
notion  of  confidence  in  the  problematical  heir  of  the  survivor 
is  not  rational.  The  testator  could  not  tell  whether  such  heir 
would  be  a  man,  a  woman,  a  child,  or  a  lunatic ;  he  could  not 
even  guess.  Nor  did  the  testator,  intend  the  trust  to  end  on 
the  death  of  the  survivor  of  the  two  named  trustees,  for  there 
is  a  prior  Kfe  estate  to  the  wife,  and  the  trust  for  sale  does 
not  arise  until  after  her  death.  If  both  trustees  died  in  the 
lifetime  of  the  tenant  for  life,  the  trust  could  not  take  effect 
at  all,  if  held  to  end  with  the  death  of  the  survivor.  That 
would  be  a  remarkable  intention  to  impute  to  the  testator. 

The  true  view  is  that  the  person  to  execute  the  trust  for 
sale  is  the  person  who,  according  to  the  limitations  in  the 
will,  takes  the  estate.  The  will  should  be  read  as  if  the 
devise  had  been  in  fee  simple  and  the  bequest  absolute, 
so  that  on  the  death  of  the  surviving  trustee  his  heir  would 
take,  if  he  died  intestate,  or  his  devisee  if  he  devised  the 
estate  held  in  trust. 

The  difficulty  arises  from  Coohe  v.  Crawford^  11  L.  J.  R., 
Ch.  406;  13  Sim.  91  (V.-C.  Shadwell).  The  case  is  distin- 
guishable — (1)  There  is  no  previous  life  estate,  so  that  sur- 
vivorship for  the  necessary  period  for  execution  of  the  trusts 
might  have  been  contemplated  ;  (2)  The  gift  there  was  not 
to  "  trustees  upon  trust  to  sell,"  but  **  upon  trust  that  they, 
the  survivors  or  survivor  of  them,  or  the  heirs  of  such 
survivor,  should  sell,"  so  that  it  is  possible  to  argue  that  the 
testator  (however  capriciously)  intended  that  only  the  trustees 
and  the  heirs  of  the  survivor  should  have  power  to  sell. 

The  V.-C.  held  that  the  devisees  of  the  survivor  could  not 
sell,  because  the  heir  of  the  survivor  was  named  as  trustee, 
and  there  could  be  no  devise. 

I  dissent  from  that  decision.     Its  ground  was  that  it  was 
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an  improper  and  unlawful  act  for  a  trustee  to  devise  the  trust 
estate. 

The  principle  of  a  previous. decision  alone  binds,  and  a 
subsequent  judge  may  consider  the  propriety  of  that  prin- 
ciple. In  Titley  v.  Wokfenholme,  13  L.  J.  E.,  Ch.  410 ; 
7  Beav.  425, 1  think  Lord  Langdale  would  not  have  followed 
Cooke  V.  Crairford^  had  not  his  attention  been  too  much 
directed  to  the  use  in  the  case  before  him  of  the  word 
"  assigns."  His  decision  upon  that  word  confines  its  mean- 
ing to  "  testamentary  assigns,"  whereas  it  clearly  includes 
assigns  inter  vivos. 

So  far  as  this  case  lays  down  a  principle  I  consider  it  in 
conflict  with  Cooke  v.  Crawford^  for  in  the  one  case  it  is  said 
that  it  is  a  breach  of  trust  for  a  surviving  trustee  to  devise 
the  trust  estate,  and  in  the  other  case  it  is  said  it  is  not.  In 
Macdomld  v.  Walker^  14  Beav.  556,  Lord  Romilly  expresses 
his  substantial  disagreement  with  Cooke  v.  Crawford. 

Wilson  V.  Benneti  (20  L.  J.  R.,  Ch.  279 ;  5  De  G.  &  S. 
475)  was  the  case  of  a  power,  not  a  trust.  V.-C.  Parker  pro- 
ceeded on  the  ground  that  a  trustee  cannot  devise  the  trust 
estate  except  in  accordance  with  the  title  under  which  he 
holds.  His  observations,  so  far  as  they  go,  are  opposed  to 
the  views  of  V.-C.  Shadwell,  as  he  points  out  that  a  trustee 
may  devise  the  trust  estate,  but  that  his  disposition  must  in 
effect  be  subject  to  the  control  of  the  Court  if  he  thereby 
vests  the  legal  estate  in  a  person  {e.  g.y  a  lunatic,  or  a  person 
beyond  the  jurisdiction  of  the  Court)  who  ought  not  to 
hold  it. 

In  Eall  V.  May  (26  L.  J.  E.,  Ch.  791 ;  3  K.  &  J.  686), 
V.-C.  Wood  pronounces  the  real  ground  for  the  decision  in 
Cooke  V.  Crawford  to  be  "  irrational ; "  in  other  words,  that  a 
surviving  trustee  may  devise  the  estate  to  a  proper  and  com- 
petent trustee.  Ashton  v.  Wood  (3  Sm.  &  G.  436)  supports 
this  view.  In  Stevens  v.  Austen  (30  L.  J.  R.,  Q.  B.  212; 
3  E.  &  E.  685),  Cooke  v.  Crawford  was  cited  without  dis- 
approval ;  but  that  is  the  only  case  in  which  it  was  so  cited. 
I  do  not  see  exactly  what  was  decided  in  that  case,  as  the 
judgments  of  two  out  of  the  three  judges  can  be  read  in  two 
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different  ways,  one  being  the  way  in  which  the  case  was  con-* 
sidered  by  J.  (now  Lord)  Blackburn.  He  says  that  he 
should  wish  time  to  consider  whether  Cooke  v.  Crawford  was 
binding. 

I  am  not  bound  by  Cooke  v.  Crawford^  and  shall  not  follow  it. 

(2)  In  Re  Morton  and  Hallett,  The  M.  R. :  Here  real 
estate  was  devised  to  trustees  and  their  heirs  upon  trust,  that 
after  the  death  of  the  tenant  for  life,  "  the  said  trustees  or 
trustee,  or  the  trustees  fox  the  time  being  "  of  the  will  should 
sell.  Under  a  gift  to  A.  and  B.  and  their  heirs  upon  trust 
to  sell,  the  heir  of  the  survivor  can,  of  course,  sell,  there  being 
no  devise  of  the  trust  estate,  and  no  severance  of  the  legal 
estate  from  the  heirship.  The  converse  case — of  a  devise  by 
the  surviving  trustee — has  alone  created  a  diflBiculty.  As  to 
that,  I  gave  the  above  decision  recently.  The  language  of 
the  power  to  appoint  new  trustees  would  not  affect  the 
question,  although  here,  I  think,  its  language  treats  the 
heirs  as  trustees. 

The  L. JJ.  upheld  the  decision.  L.  J.  James  thought  the 
language  of  the  power  to  appoint  new  trustees  somewhat 
favoured  the  contention  that  it  might  be  controlled,  but  that 
the  language  of  such  a  clause  in  general  would  not,  and  that 
this  would  not  affect  the  question. 

Baggallay,  L.  J.,  said  that  he  would  express  no  opinion  as 
to  the  M.  R.'s  decision  in  Osborne  v.  Rowlett.  At  present  he 
saw  no  reason  to  dissent  from  Cooke  v.  Crawford. 


Askew  i\  Woodhead. 

[49  L.  J.  E.,  Ch.  App.  320 ;  L.  R.,  14  Ch.  Div.  27.] 

Where  leaseholds  settled  on  a  person  for  life  with  remainder 
over  are  purchased  compulsorily  by  a  corporation,  under  the 
Lands  Clauses  Consolidation  Act,  1845,  the  life  owner  is, 
imder  sect.  74,  entitled  to  have  the  fund  in  Court,  whether 
the  income  from  it  is  more  or  less  than  the  net  rental,  applied 
so  as  to  produce  an  annuity  for  the  number  of  years  the  lease 
has  to  run. 
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Sigby  V.  Gonnol. 

[49  L.  J.  E.,  Ch.  328 ;  L.  E.,  14  Ch.  Div.  482.] 

The  M.  E. :  The  foundation  of  the  Chancery  jurisdiction 
to  interfere  with  cluhs  or  societies  is  the  invasion  of  a  right 
of  property. 

The  Trades  Unions  Act,  1871  (34  &  35  Vict.  o.  31),  was 
passed  primarily  to  prevent  robberies  from  such  societies  by 
their  officers.  Some  of  such  officers  had  previously  availed 
themselves  of  the  illegality  of  such  imions  to  cover  their 
frauds.  Another  object  was  to  enable  unions  to  sue  in  respect 
of  their  property ;  to  recover  it  from  third  persons ;  and  to 
hold  property,  such  as  a  house  or  office.  It  was  not  intended 
that  contracts  made  by  members  inter  se  should  be  legalized. 

This  being  an  illegal  society,  I  cannot  grant  the  declaration 
asked  for  restoration  to  membership  and  participation  in 
profits. 

[Followed  by  Denman,  J.,  in  Duke  v.  Littkhoy^  49  L.  J.  E., 
Oh.  802.] 

Matthews  v.  Whittle. 

[49  L.  J.  E.,  Ch.  359;  L.  E.,  13  Ch.  Div.  811.] 

In  a  case  subject  to  the  provisions  of  the  Harried  Women's 
Property  Amendment  Act,  1874  (37  &  38  Vict.  o.  50),  the 
statement  of  claim  in  an  action  against  husband  and  wife 
need  not  state  that  the  husband  has  received  assets  with  the 
wife.  The  husband  may  claim  the  benefit  of  the  provision 
by  his  pleading. 


The  Gamberwell  and  South  London  Building 

Society  v.  HoUoway. 

[49  L.  J.  E.,  Ch.  361 ;  L.  E.,  13  Ch.  Div.  754.] 

A  "  lease "  is  well  granted  by  a  freeholder,  a  copyholder 

with  lord's  licence,  or  a  leaseholder.     If,  by  the  last,  the 

instrument  is  called  an  under-lease  or  a  derivative  lease.     It 

has  been  decided  that  where  a  man  sells  a  lease  for  a  defined 


316     -  DECISIONS  OF  SIB  G.  JESSEL,  M.R. 

term  of  years,  simpltciferj  he  does  not  make  a  good  title  to 
the  lease,  imless  he  shows  that  he  holds  direct  from  the 
freeholder,  or,  I  suppose,  a  copyholder  with  lord's  licence. 
That  is  all.  If  there  is  fair  notice  that  it  is  an  underlease 
which  is  being  sold,  that  suffices. 

Madeley  v.  Booth  (2  De  G.  &  S.  718)  I  entirely  disap- 
prove.  The  purchaser  there  got  all  he  contracted  for,  with 
the  advantage  of  not  being  liable  to  be  sued  upon  the  cove- 
nants in  the  lease.  The  supposed  disadvantage,  viz.,  that 
the  head  landlord  would  not  be  bound  to  accept  an  under- 
lessee's  tender  of  rent,  is  an  absurdity.  The  judgment  is 
one  without  reasons.  I  think  these  particulars  disclosed  that 
the  purchaser  was  buying  an  under-lease.  A  "  superior  land- 
lord "  is  mentioned,  and  the  words  "  executors,  adminis- 
trators, and  assigns  "  in  the  covenant  for  payment  of  rent 
show  that  there  was  not  a  superior  landlord.  Moreover 
the  conditions  fix  the  purchaser  with  notice  of  the  lease. 
This  is  to  be  distinguished  from  cases  where  there  is  an 
untrue  statement  coupled  with  a  reference  to  a  document 
which  would  show  the  untruth.  For  there  the  purchaser 
may  fairly  rely  on  the  untrue  statement.  But  where  there 
is  only  a  statement,  which  is  at  the  utmost  ambiguous^  coupled 
with  such  a  reference,  this  does  not  apply. 


In  re  The  Manchester  and  Milford  Sailway 
Company  y  Ex  parte  The  Cambrian  Railway  Company. 

[49  L.  J.  R,  Ch.  App.  365 ;  L.  E.,  14  Ch.  Div.  645.] 

The  M.  R.  :  The  question  is  as  to  the  true  construction  of 
sect.  4  of  the  30  &  31  Vict.  c.  127  (Eailway  Companies  Act, 
1867)  which,  for  the  first  time,  protected  the  rolling  stock  of 
a  railway  company  from  execution.  The  section,  however, 
gives  entirely  new  rights  to  the  judgment  creditor,  for  he 
may  obtain  the  appointment  of  a  receiver,  and,  "if  it  is 
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necessary,"  a  manager.  It  is  necessary  where  there  is  a 
business  to  be  managed ;  and  the  official  is  to  be  appointed 
by,  and  under  the  control  of,  the  Court.  Generally  the  board 
of  directors  would  be  appointed,  or  their  secretary,  but  the 
Court  will  supervise  the  proper  application  of  the  money. 

Comment. 

The  judgment  creditor  has  only  to  file  an  affidavit — (1)  proving 
his  debt ;  (2)  that  it  is  unpaid ;  (3)  that  the  company  is  a  goin^ 
concern.  A  receiver  would  be  appointed  where  the  line  is  leasea 
or  under  a  working  agreement  {ib.). 


The  Alina. 

[49  L.  J.  E.,  P.  D.  &  M.,  App.  40 ;  L.  E.,  5  P.  D.  138.] 

Under  the  Admiralty  Jurisdiction  Amendment  Act,  1869, 
the  county  courts  have  jurisdiction  in  actions  in  rem  for 
breach  of  a  charter  party  if  the  damages  claimed  do  not 
exceed  300/.,  although  the  Admiralty  Court  has  no  original 
jurisdiction  in  such  matters. 

Gaudet  v.  Brown  (42  L.  J.  E.,  Adm.  1 ;  L.  E.,  5  P.  0. 
134)  followed. 

Simpson  v.  Blues  (41  L.  J.  E.,  C.  P.  121 ;  L.  E.,  7  C.  P. 
290),  Gunnestead  v.  Price  (44  L.  J.  E.,  Exch.  44;  L.  E., 
10  Exch.  65)  overruled. 

Blake  v,  Blake. 

[49  L.  J.  R,  Ch.  393  ;  L.  E.,  15  Ch.  Div.  481.] 
A  testator  made  his  will,  whereby,  after  reciting  that  a 
certain  reversionary  moiety  of  real  estate  was  subject  to  his 
general  appointment,  he  directed  that  the  same  should  remain 
to  the  use  of  trustees  and  their  heirs  for  a  term  of  600  years 
upon  trusts  therein  declared,  and  subject  thereto  to  the  use  of 
his  son  A.  and  his  heirs,  and  subject  and  without  prejudice 
to  that  appointment  he  gave  all  the  residue  of  his  real  and 
personal  estate,  or  of  that  over  which  he  had  a  power  of 
appointment,  to  his  widow,  B.,  absolutely.    Under  contracts 
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of  sale,  entered  into  a  few  months  before  the  date  of  the 
will,  with  his  written  consent  (as  required  by  the  terms  of 
the  power  of  sale),  portions  of  the  real  estate  were  sold,  and 
some  agreed  to  be  sold.  Some  remained  unsold  at  testator's 
death.  The  son.  A.,  already  had  the  other  moiety  of  the 
settled  lands. 

The  M.  E. :  Gale  v.  Gale  (21  Beav.  349)  is  in  point. 
Lord  St.  Leonards  (Powers,  p.  308)  says,  that  was  a  **  narrow 
construction "  of  sect.  23  of  the  Wills  Act.  I  do  not 
agree  in  this.  Sect.  23  refers  to  a  remaining  interest^  and 
does  not  apply  to  **  cases  tchere  the  thing  meant  to  he  given  is 
gone^^  (Shelf.  520).  Lord  St.  Leonards  points  out,  however, 
that  in  Gale  v.  Gale  the  testator  intended  the  legatee  to 
take  the  proceeds.  That  is  not  so  here,  this  gift  being  of 
real  estate  as  such.  The  character  of  the  gift  is  changed 
by  the  act  of  the  testator,  and  thereby,  as  to  it,  the  will  is 
revoked. 

Ward  V.  Ward, 

[49  L.  J.  R.,  Ch.  409 ;  L.  R.,  14  Ch.  Div.  714.] 
An  annuity  given  by  ante-nuptial  settlement "  imto  and  to 
the  use  of  the  husband  and  wife  during  their  joint  lives," 
creates  a  life  tenancy  by  entireties  in  the  annuity,  and  renders 
it  liable  to  the  husband's  debts. 

Comment. 

This  will  not  bo  so,  since  the  Married  Women's  Property  Act, 
1882,  which  seems  to  have  the  effect  of  destroying  this  '*  tenancy 
by  entireties."  The  M.  R.  thought  the  above  a  **hard  case  on 
the  lady." 

Isaacs  r.  Fiddemann. 

[49  L.  J.  R.,  Ch.  412.] 

Books  printed  piratically  before  a  proprietor  has  registered 
his  copyright  become  his  property  after  such  registration. 

Hole  V.  Bradbury  (48  L.  J.  R.,  Ch.  673  (Fry,  J.) ;  L.  R., 
12  Ch.  Div.  886)  disapproved,  and  not  followed. 
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In  re  Hallett's  Estate— Enatchbull  r.  Hallett— 

Cotterell  r.  Hallett. 

[49  L.  J.  E.,  Ch.  App.  415 ;  L.  E.,  13  Ch.  Div.  696.] 
The  M.  11. :  Whitecomh  y.  Jacob  (1  Salk.  161)  was  decided 
on  the  ground  that  equity  could  not  follow  money,  as  it  had 
no  ear-mark.  But  it  is  now  settled  that  money  may  be 
ear-marked.  Subsequent  judges  have  followed  the  decision 
blindly.     The  reason  for  it  is  gone. 

The  modem  doctrine  of  equity  as  to  property  disposed  of 
by  persons  in  a  fiduciary  position  is  clear  and  well-estab- 
lished. Ton  can,  if  the  sale  was  rightful,  take  the  proceeds  of 
the  sale  if  you  can  identify  them.  If  the  sale  was  wrongful 
you  can  still  take  the  proceeds  of  the  sale,  in  a  sense  adopt- 
ing the  sale  for  the  purpose  of  taking  the  proceeds  if  capable 
of  identification.  If  you  cannot  identify  the  proceeds,  be- 
cause they  have  been  invested  in  the  purchase  of  land  or 
chattels,  the  following  are  the  rules : — If  the  purchase  is 
made  with  trust-money,  t.  e.^  money  held  as  well  on  express 
as  on  all  other  trusts,  the  beneficial  owner  may  elect  either  to 
take  the  property  purchased  or  to  hold  it  as  a  security  for 
the  trust-money  laid  out  in  the  purchase.  He  may  either 
take  the  property  or  have  a  charge  on  it.  Where  a  trustee 
has  mixed  the  trust- fund  with  his  own  money  in  the  pur- 
chase, the  cestui  que  trust  has  a  charge  on  the  property  for  the 
amount  of  the  trust-fimd  expended  in  the  purchase.  The 
word  "  trustee  "  here  used  includes  all  persons  whomsoever 
holding  a  fiduciary  position,  such  as  agents,  bailees,  collectors 
of  rents,  &c.,  &c.  There  is  no  foundation  in  principle  for 
any  confinement  of  the  meaning  to  express  trusteeship,  for 
the  beneficial  ownership  remains  the  same.  I  have  referred 
to  the  "  modem  "  rules,  because  the  doctrines  of  equity  are 
altered,  improved,  and  refined  from  time  to  time.  They  are 
not  supposed  to  have  existed  from  time  immemorial.  For 
instance,  as  to  the  separate  use,  and  its  incidents,  the  restraint 
on  alienation,  the  rule  against  perpetuities,  or  those  as  to  equit- 
able waste,  we  can  name  the  Chancellors  who  invented  them. 
If  a  pure  bailee  sells  the  goods  bailed  the  bailor  can  in 
equity  follow  the   proceeds  wherever  they  can  be  distin- 
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guished.  Supposing  the  trust  money  was  1,000  sovereignSy 
and  the  trustee  put  them  into  a  hag,  and  hy  mistake,  accident, 
or  otherwise,  dropped  a  sovereign  of  his  own  in  with  them. 
The  cestui  que  trust  has  in  effect  a  charge  of  1,000  sovereigns 
on  the  1,001  sovereigns.  If  the  fiduciary  carried  the  money 
to  his  bankers  you  could  follow  it.  If  the  money  was  lent 
without  security  you  could  follow  the  debt  and  get  it  from  the 
debtor.  If  with  security,  you  could  take  the  note,  bond,  or 
security.  If  money  of  his  own  was  mixed  you  take  a  charge, 
quoad  the  trust  advance,  on  the  security. 

Ex  parte  Dale  Sf  Co,,  48  L.  J.  R.,  Ch.  600  ;  L.  E.,  11  Ch. 
Div.  772,  is  wrong,  and  we  overrule  it. 

Whitecomh  v.  Jacob  {sup,)  is  only  good  law  quoad  the 
decision  there  that  the  equity  as  to  following  the  proceeds 
attaches  to  a  factor.  To  Ryall  v.  Rolle,  1  Atk.  165,  and 
to  Ex  parte  Dumas,  1  Atk.  232,  the  same  applies.  The  dictum 
of  Willes,  J.,  in  Scott  v.  Surman,  Willes,  400,  is  simply  a 
citation  of  Whitecomh  v.  Jacob  without  consideration  of  the 
case.  Lord  Thurlow's  observations  in  Ex  parte  Sayers,  5  Ves. 
169,  are  subject  to  the  same  remarks.  In  Taylor  v.  Plumer, 
3  M.  &  S.  562,  Lord  Ellenborough  throws  over  all  the  prior 
decisions  as  to  money  not  ear-marked  not  being  followed. 
His  judgment  is  correct  up  to  the  words  stating  that  the 
means  of  ascertainment  fail "  when  the  subject  is  turned  into 
money  and  mixed  ....  in  a  general  mciss  of  the  same 
description."  That  is  wrong.  Equity  would  follow  the 
money  by  taking  out  the  same  quantity. 

Pennell  v.  Dejfell,  20  L.  J.  E.,  Ch.  115 ;  4  De  G.,  M.  &  G. 
372,  enunciates  the  principle  that  a  trustee  cannot  assert 
a  title  of  his  own  to  trust  property,  and  that  if  a  man  mixes 
trust  property  with  his  own  the  whole  will  be  treated  as  trust 
property,  except  so  far  as  he  may  be  able  to  distinguish  it 
{Frith  v.  Cartland,  34  L.  J.  E.,  Ch.  301 ;  2  Hem.  &  M.  417). 
So  far  the  case  is  correct.  But  if  a  trustee  has  100  sove- 
reigns in  a  bag  and  adds  100  of  his  own,  and  the  next  day 
he  draws  out  100,  the  100  which  remain  will  be  treated  as 
the  trust  fund.  So  as  to  drawings  out  from  a  bank  at  which 
the  mixed  fund  is  deposited.     As  to  this  Pennell  v.  Deffell 
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is  inoorreot,  and  we  overrule  it.     The  rule  in  ClaytorCs  case. 
(1  Mer.  572)  has  no  application  as  between  trustee  and 
cestui  que  trust 
.  [On  the  latter  point  Thesiger,  L.  J.,  dissented.] 

Comment. 

If,  however,  the  trustee  represents  distinct  cestuis  que  trust , 
and  the  several  trust  moneys  have  become  mixed  by  payment  in 
one  sum  or  more  to  the  trustee's  banking  account,  th^  strict  ap- 
plication of  the  rule  in  Clayton^ s  case  as  between  the  different 
cestuis  que  trust  may  be  correct  {ib.). 


Chandler  v.  Focock. 

[49  L.  J.  E.,  Ch.  442 ;  L.  E.,  15  Ch.  Div.  491 ;  affirmed  on 

appeal,  L.  E.,  16  Ch.  Div.  648.] 

In  the  events  which  happened  land  stood  limited  by  settle- 
ment to  the  use  of  such  person  or  persons  as  A.  B.  should  by 
will  appoint.  There  was  a  power  of  sale  contained  in  the 
settlement  under  which  the  lands  might  with  A.  B.'s  consent 
be  sold,  the  proceeds  to  be  laid  out  in  repurchase  of  other 
lands  to  be  settled  to  the  same  uses,  and  in  the  meantime  to 
be  invested,  and  the  income  being  paid  to  the  same  persons  sua 
would  have  been  entitled  to  the  rents  of  the  purchased  land 
if  such  purchase  had  then  actually  been  made. 

Under  this  power  the  land  was  sold  with  A.  B.'s  consent, 
and  invested  in  consols,  and  so  remained  at  A.  B.'s  death. 
By  her  will  A.  B.  gave  legacies  amounting  to  30,000/.,  and 
bequeathed  '^  all  the  residue  of  her  personal  estate  and  effects 
whatsoever  "  to  C.  D.  and  E.  F.  absolutely.  Her  own  per- 
sonalty (e.  e.y  irrespectively  of  that  over  which  there  was  the 
power  as  above)  did  not  exceed  6,000/. 

Held  that  the  consols  passed  to  the  residuary  legatees. 

The  M.  E. :  All  that  the  authorities  have  said  is  that 
where  there  are  persons  entitled  to  an  intermediate  interest 
who,  after  the  death  of  the  testator,  have  still  a  right  to  call 
.for  the  investment  of  money  in  land,  the  money  is  in  equity 
real  estate  of  the  testator,  and  a  gift  of  "  my  real  estate  *' 

p.  Y 
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will  pass  it,  but  a  gift  of  "  my  personal  estate "  will  not. 
But  here  there  is  no  interest  in  anyone  else  who  at  the 
moment  of  her  death  would  be  entitled  to  call  for  conversion. 
The  interpretation  clause  in  the  Wills  Act  shows  that  "  per- 
sonal estate"  includes  government  fimds.  When  the  two 
kinds  of  estates,  personal  and  real,  are  spoken  of,  the  period 
of  death  iaprimd  facte  that  by  which  the  character  is  to  be 

ascertained. 

Comment. 

The  inclusion  implied  by  sect.  27  (Wills  Act),  of  an  exercise 
of  a  general  power  miist  not  be  taken  as  adding  intensity  of  ex- 

fression  to  the  bequest.     In  re  Greave^s  Settlement,  L.  R.,  23  Ch. 
)iv.  313  (Fiy,  J.). 

Ball  V.  Kemp  Welch. 

[49  L.  J.  R.,  Ch.  519 ;  L.  R.,  14  Ch.  Div.  612.] 
The  costs  of  a  partition  action  should  be  borne  by  the 
parties  in  proportion  to  their  interests.     I  always  follow 
Cannon  v.  Johmon^  40  L.  J.  R.,  Ch.  46 ;  L.  R.,  11  Eq.  90. 

In  re  The  Hull  and  County  Bank,  Limited; 

Burgess's  Case. 

[49  L.  J.  R.,  Ch.  541 ;  L.  R.,  15  Ch.  Div.  507.] 
If  there  are  untrue  statements  in  a  prospectus  a  person 
contracting  to  take  shares  may  apply  to  rescind  the  allotment 
within  a  reasonable  time,  and  while  the  company  is  a  "  going 
concern."  But  the  winding-up  entirely  alters  the  position  of 
parties.  Sect.  38  imposes  new  liabilities  ( Webh  v.  Whiffin^ 
42  L.  J.  R.,  Ch.  161 ;  L.  R.,  6  E.  &  I.,  App.  711).  OakesY. 
Turquand  (36  L.  J.  R.,  Ch.  949 ;  L.  R.,  2  E.  &  I.,  App.  325), 
excludes  this  application. 

In  re  Arthur's  Estate :  Arthur  r .  Wynne. 

[49  L.  J.  R.,  Ch.  556 ;  L.  R.,  14  Ch.  Div.  603.] 

A.,  on  his  marriage,  in  August,  1873,  covenanted  with  the 

trustees  of  his  marriage  settlement  that  he  would,  on  or 

before  the  2nd  July,  1876,  insure  his  life  in  10,000/.,  and 

that  the  money  when  received  should  be  held  by  the  trustees 
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on  trusts  for  the  benefit  of  liis  wife  and  children.  Up  to  a 
short  timfe  before  July,  1875,  A.  continued  in  good  health,  as 
he  had  been  when  he  covenanted  as  above,  but  he  then  fell 
ill,  and  he  could  not  effect  an  insurance.  On  his  death  a 
claim  for  the  10,000/.  was  made  against  his  estate. 

The  M.  E. :  The  effect  of  the  covenant  is  to  create  a  debt. 
An  absolute  covenant  cannot  be  cut  down  without  reason. 
There  were  two  years  in  which  the  covenant  might  have  been 
performed.  He  cannot  avail  himself  of  negligence.  I  think 
the  covenant  was  intended  as  one  means  of  making  a  provi- 
sion for  the  family.  The  covenantor  must  be  taken  to  have 
had  in  his  mind  the  contingency  of  health  failing  and  the 
uncertainty  of  life,  and  it  is  known  that  some  oflBces  will  take 
insurances  on  persons  in  failing  health  at  higher  rates. 


In  re  An  Arbitration  between  Davey,  &c. 

[49  L.  J.  E.,  Ch.  App.  568.] 

An  application  to  make  a  submission  to  arbitration  a  rule 
of  Court  should  be  made  ex  parte  by  summons. 


In  re  Parker,  Bentham  v.  Wilson. 

[49  L.J.  E.,  Ch.  587;  L.  E.,   15  Ch.  Div.  528;  affirmed  on 
appeal,  50  L.  J.  E.,  Ch.  639;  L.  E.,  17  Ch.  Div.  262.] 

The  meaning  of  the  words  "first  cousins  "  in  a  will  is  well 
understood  to  be  "  cousins  german,"  or  the  children  of  an 
uncle  or  aunt.  "  Second  cousins,"  primd  facie^  mean  colla- 
teral relations  in  the  second  degree,  t.  ^.,  persons  having  the 
same  great-grandfather  or  great-grandmother  as  the  testator. 

Mayott  V.  Mayott  (2  Bro.  C.  C.  125)  is,  as  reported,  absurd, 
but  the  editor's  note  shows  that  by  the  context  the  testator 
had  put  upon  the  words  "second  cousins"  some  other  meaning 
than  that  which  is  the  natural  meaning. 

Silcox  V.  Bell  (1  L.  J.  E.,  Ch.  (0.  S.)  137  ;  1  Sim.  &  S.  301), 
and   Charge  v.  Ooodyer  (3  Euss.  140),  are,  in  my  opinion, 

v2 
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entirely  wrong,  ahd  the  judges  were  misled  as  to  the  effect  of 
Mayott  y.  Mayotly  and  by  the  erroneous  head-note  to  that 

case. 

Comment. 

But  where,  when  the  will  is  made,  there  are  no  "second 
cousins  "  properly  so  called,  first  cousins  once  removed  are  en- 
titled under  a  bequest  to  "  second  cousins."  Re  Bonner,  Tucker 
V.  Good,  51  L.  J.  R.,  Ch.  83 ;  45  L.  T.  370  ;  Chitty,  J.,  following 
Slade  V.  Fooks,  9  Sim.  386;  8  L.  J.  R.,  Ch.  41.  The  L.  J  J.  upheld 
the  M.  E.'s  observations  in  every  respect. 


(1)  Oinesi  r.  Cooper 

[49  L.  J.  E.,  Ch.  601  ;  L.  R.,  14  Ch.  Div.  596]  ; 

(2)  Leggott  r.  Barrett 

[51  L.  J.  R.,  Ch.  App.  90 ;  L.  R.,  15  Ch.  Div.  306]  ;  and 

(3)  Walker  r .  Mottram. 

[51  L.  J.  R.,  Ch.  App.  108 ;  L.  R.,  19  Ch.  Div.  355.] 

[One  of  the  propositions  laid  down  by  the  M.  R.  was  over- 
ruled in  Leggott  v.  Barrett  {supra),  but  the  appellate  judges 
were  as  divided  in  opinion  upon  the  right  principle  that  it  is 
better  to  give  the  substance  of  the  judgments  until  the 
matter  is  set  at  rest  in  the  H.  L.] 

(1)  The  M.  R. :  L.  J.  James  has  said  that  the  command 
"  Thou  shalt  not  steal "  is  as  much  a  portion  of  the  law  of 
courts  of  equity  as  of  courts  of  law.  It  is  gravely  argued 
before  me  that  a  trader  who  has  for  value  sold  his  business  and 
its  goodwill  to  another  man  is,  notwithstanding,  entitled  to 
solicit  his  old  customers  to  deal  vnth  him  as  if  no  sale  had 
beenjnade. 

The  exact  contrary  was  decided  in  Labouchere  v.  Lawson 
(41  L.  J.  R.,  Ch.  427;  L.  R.,  13  Eq.  322).  That  decides 
against  the  right  of  solicitation.  I  go  further  and  say  that 
the  seller  must  not  deal  tcith  the  old  customers.  It  is  not, 
perhaps,  necessary  now  to  decide  that,  but  I  state  that.    The 
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sale  is  intended  to  include  the  whole  benefit  of  the  connec- 
tion. If  a  solicitor  sells  his  business,  say  at  five  years'  pur- 
chase, could  he,  having  had  his  oflBces  on  the  first  floor, 
immediately  afterwards  go  to  the  ground  floor,. paint  up  his 
name,  and  there  receive  his  old  clients  as  usual,  because  they 
choose  to  come,  even  if  he  did  not  actually  ask  them  to 
come?  What  is  "good- will"?  "It  must  mean  every 
possible  advantage,  as  contrasted  with  the  negative  advan- 
tage of  the  late  partner  not  carrying  on  the  business  him- 
self, that  has  been  acquired  by  the  old  firm  in  carrying  on  its 
business,  whether  connected  with  the  premises  in  which  the 
business  was  previously  carried  on,  or  with  the  name  of  the 
late  firm,  or  with  any  other  matter  carrying  with  it  the 
benefit  of  the  business  "  (V.-C.  "Wood,  Churton  v.  Doughs^ 
28  L.  J.  R.,  Ch.  841 ;  Johns.  174).  Attracting  customers 
to  the  business  is  a  matter  connected  with  carrying  it  on. 
The  formation  of  the  connection  has  made  the  value  of  the 
thing  sold.  Cnitficell  v.  Lye  (17  Ves.  335)  was  not  a  sale  by 
a  trader,  but  by  the  assignee  of  a  trader  in  bankruptcy. 
There  is  the  distinction  that  while  the  trader  himself  can  sell 
both  the  property  and  the  negative  right  as  against  himself, 
the  assignee  cannot  do  this,  but  can  only  sell  the  property. 
[He  cannot  control  the  bankrupt's  personal  acts  in  this 
respect.]  That  does  not  apply  to  the  present  case.  Here,  I 
think,  there  is  a  fraud  on  the  contract  on  the  part  of  these 
stone-merchants  who,  having  received  full  value  for  the  busi- 
ness and  goodwill  at  Rotherhitho,  St.  Pancras,  and  King's 
Cross,  within  two  years  have  recommenced  business  and 
solicited  former  customers.  I  restrain  them  from  soliciting 
or  in  any  way  endeavouring  to  obtain  the  custom  of  or  orders 
from  old  customers. 

(2)  Leggott  v.  Barrett  {nupra) :  In  this  case  the  M.  R.  made 
the  same  kind  of  order  in  the  case  of  ironmongers.  The 
defendant  submitted  as  to  the  solicitation,  but  appealed  as  to 
the  injunction  against  dealing  with  old  members  of  the 
firm.  L.  J.  James  said  that  at  first  he  had  thought  that  the 
injimction  might,  on  the  equitable  view  of  the  case,  be  as 
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granted,  but  that  he  now  thought  it  too  vague  and  wide. 
He  did  not  think  that  upon  just  principle  it  could  be  extended 
to  prevent  the  supply  of  goods  to  a  man  who  applied  for  them. 
A  man  might  give  an  order  without  reference  to  previous  soli- 
citation. At  law  solicitation,  in  fact,  seduction,  from  one  to 
the  other  would  have  to  be  proved.  L.  J.  Brett :  This  was 
a  case  of  sale  by  one  partner  to  another.  If  the  goodwill 
had  been  sold  to  a  stranger,  Labouchere  v.  Latcson  {supra) 
would  have  applied.  Solicitation  of  old  customers  could  not 
then  have  been  allowed  to  immediately  follow.  Such  **  cus- 
tomers are  really  the  peopk  who  form  the  goodicill.'*  So  as  to 
dissolution  of  partnership /or  valuable  comideration.  I  think 
there  the  same  doctrine  would  apply.  The  doctrine  is  that 
the  sale  of  the  goodwill  implies  the  contract  against  solicita- 
tion of  former  customers ;  but  this  does  not  extend  to  xm- 
solicited  dealings.  Cotton,  L.  J.,  gave  judgment  to  the  same 
effect. 

(3)  Walker  v.  Mottram  {supra)  (afi&rming  the  M.  R.) : 
L.  JJ.  Lush  and  Lindley  :  Labouchere  v.  Lawson  was  approved 
in  Leggott  v.  Barrett^  although  its  extension,  as  in  Ginesi  v. 
Cooper^  was  disapproved.  We  agree  with  it.  At  the  same 
time  the  case  went  beyond  previous  authority.  At  any  rate 
it  cannot  be  extended  to  the  case  of  a  compulsory  sale  in 
bankruptcy.  A  bankrupt  who  has  obtained  his  discharge 
cannot  be  in  joined  against  solicitation  of  old  customers.  The 
obligation  is  a  purely  personal  one.  L.  J.  BaggaUay  said 
he  doubted  the  decision  in  Labouchere  v.  Lawson, 

Comments. 

The  result  of  the  cases  seems  to  be : — 

(1)  That  the  sale  of  a  goodwill  to  a  stranger,  or  to  a  continuing 

partner  for  value,  implies  a  contract  not  to  solicit  old 
customers. 

(2)  That  this  does  not  apply  to  a  sale  by  a  trustee  in  bank- 

ruptcy. 

(3)  That  there  is  not  on  a  sale  of  goodwill  any  implied  contract 

not  to  deal  with  the  old  customers,  where  the  dealing 
cannot  be  traced  to  solicitation. 
At  the  same  time  is  not  the  view  of  the  M.  R.,  expressed  in 
Ginesi  v.  Cooper^  the  more  equitable  view  ?     Such  a  restriction 
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as  he  would  have  imposed  would  not  operate  in  general  restraint 
of  trade,  for  the  vendor  might  begin  business  of  a  different 
kind.  Why  should  the  onus  of  proving  the  act  of  solicitation  be 
on  the  purchaser  of  the  goodwill  ?  Is  not  that  requirement  akin 
to  the  onus  on  a  plaintiff  in  certain  cases  at  law  (i.  e.,  of  slander) 
to  prove  ^^  special  damaged  There  is  the  wrong,  and  there  is  the 
damage,  but  a  plaintiff  is  to  prove  **  special"  damage.  It  i» 
either  a  breach  of  an  implied  contract  in  the  one  case  and  a  legal 
wrong  (because  a  slander)  in  the  other,  or  it  is  not.  If  it  is, 
why  should  any  onus  of  proof  be  on  the  plaintiff  ?  This  is  too 
much  like  the  principle  adopted  against  creditors  and  in  favour 
of  debtors,  under  the  Debtors  Act,  &c.  A  creditor  is  punished 
for  trusting  his  debtor ;  for  the  creditor  must  now  prove  means 
before  he  can  even  take  out  a  judgment  summons. 

The  real  consideration  in  cases  like  the  above  seems  to  be, 
'*  Does  not  the  vendor  of  the  goodwill  of  his  business  impliedly 
represent  that  he  will  absolutely  retire  from  that  character  of 
business  in  favour  of  the  vendee  ? "  Observe  L.  J.  Brett's 
expression  that  '*  the  customers  form  the  goodwill."  Surely  this 
strongly  confirms  the  M.  R. 

In  the  present  state  of  the  authorities  vendees  shoidd  always 
take  a  contract  in  terms  against  dealing  with  the  old  customers 
or  continuing  the  same  kind  of  business  within  a  specified  area. 


In  re  Sichardson,  Sichardson  v.  Sichardson. 

[49  L.  J.  R.,  Ch.  612;  L.  R.,  14  Ch.  Div.  611.] 

A  creditor  who  obtains  the  conduct  of  an  administration 
action,  although  not  the  original  plaintiff,  is  eqiially  with  a 
creditor  plaintiff,  entitled  to  his  costs  of  action  as  between 
solicitor  and  client. 

In  re  Burrell,  Burrell  v.  Smith,  39  L.  J.  R.,  Ch.  544 ; 
L.  R.,  9  Eq.  443,  disapproved  (V.-C.  James). 

Thomas  v.  Jones,  29  L.  J.  R.,  Ch.  570 ;  1  Dr.  &  S.  134, 
approved  (V.-C.  Kindersley). 
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In  re  Whiting  and  Loomes. 

[49  L.  J.  E.,  Ch.  617 ;  L.  B.,  14  Cli.  Div.  822 ;  affirmed 
50  L.  J.  E.,  Ch.  472;  L.  E.,  17  Ch.  Div.  10.] 

A  mortgage  by  demise  of  lesiseholds  made  in  1879  was 
insafficiently  stamped.  The  mortgagor  afterwards  agreed  to 
sell  the  leaseholds,  and  it  was  arranged  that  the  mortgagees 
should  be  paid  off  out  of  the  purchase-monej,  and  join  in 
the  assignment  to  the  purchaser. 

Held  that  the  purchaser  was«  notwithstanding,  entitled  to 
have  the  deed  properly  stamped. 

The  M.  E. :  The  deed  may  be  the  purchaser's  protection 
against  a  vendor's  mesne  incumbrance. 

Comment. 

See  Be  Birhheck  Land  Society,  52  L.  J.,  Ch.  777  (Pearson,  J.). 

If  the  mortgage  has  not  been  acted  upon  and  cannot  be  a 
protection,  semble  that  concurrence  in  the  assurance  would 
obviate  the  necessity  to  stamp. 

In  re  Spradbnry's  Mortgage 

[49  L.  J.  E.,  Ch.  623 ;  L.  E.,  14  Ch.  Div.  514] ;  and 

In  re  Brook's  Mortgage. 

[25  W.  E.  841.] 

The  4th  section  of  The  Vendor  and  Purchaser  Act,  1874, 
did  not  apply  to  the  transfer  of  a  mortgage. 

[The  section  is  now  repealed  and  enlarged  by  sect.  30  of 
The  Conveyancing  Act,  1882.] 

Slade  r.  Tucker. 

[49  L.  J.  E.,  Ch.  644 ;  L.  E.,  14  Ch.  Div.  824.] 

The  doctrine  of  privileged  communication  does  not  extend 
to  the  relationship  of  principal  and  agent.  A  pursuivant  of 
the  Herald's  College  is  not,  as  to  such  privileges,  in  the  posi- 
tion of  a  legal  adviser. 


DECISIONS  OF  SIR  G.  JESSEL,  M.R.  329 

In  re  Sutherford,  Brown  r.  Rutherford. 

[49  L.  J.  R.,  Ch.  App.  654 ;  L.  R.,  14  Cli.  Div.  687.] 

A  promissory  note  payable  three  months  after  demand, 
more  than  twenty  years  old,  was  foimd  amongst  the  payee's 
papers  at  his  death.  There  were  two  indorsements,  each 
more  than  twenty  years  old,  of  payment  of  interest.  The 
maker  died  in  1869. 

The  M.  E. :  After  such  a  lapse  of  time,  I  think  payment 
of  the  note  ought  to  be  presumed.  The  promisor  died  iu 
1869,  the  promisee  did  not  die  until  1878,  and  yet  meantime 
made  no  demand  on  the  note.  Moreover,  the  indorsements 
of  payment  of  interest  are  evidence  of  demand,  and  that  the 
interest  was  pcdd  for  forbearance.  [See  Bamford  v.  Tuppei\ 
21  L.  J.  E.,  Exch.  6 ;  7  Exch.  E.  27,  which  the  judge 
followed.  The  Statute  of  Liijiitations  ran  from  such  de- 
mand.] 

Ward  V.  Eyre. 

[49  L.  J.  R.,  Ch.  App.  (affirming  the  M.  R.)  657;  L.  R.,  15  Ch. 

Div.  130.] 

The  M.  E. :  A  statement  of  claim  in  an  action  for  a  balance 
which  proves  not  to  be  the  right  sum  is  not  a  demand  in 
writing,  sufficient  to  found  on  it  a  claim  for  interest  under 
3  &  4  Will.  c.  42,  s.  28. 

The  Attorneys  and  Solicitors  Act,  1870  (sect.  17),  does 
not  apply  as  between  a  country  solicitor  and  his  London 
agent. 

Crawshaw  r.  Crawshaw. 

[49  L.  J.  R.,  Ch.  662 ;  L.  R.  14  Ch.  Div.  817.] 

The  M.  E. :  I  am  not  at  all-  certain  that  if  I  had  had  to 
decide  Humhk  v.  Shore  (7  Hare,  247 ;  1  Hem.  &  M.  550  (n)  ) 
and  Lightfoot  v.  BurataU  (1  Hem.  &  M.  546 ;  33  L.  J.  E., 
Ch.  188),  I  should  have  done  so  as  the  judges  there  did.     But 
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I  am  bound  bj  these  cases.  They  were,  however,  decided  on 
the  ground  that  a  direction  that  a  share  of  residae  should  fall 
into  the  residue  was  mere  surplusage.  In  Lightfoot  y.  Bur^ 
staiiy  V.-C.  Wood  deliberately  rejected  the  meaning  which 
he  thought  the  testator  probably  had,  on  the  ground  that  he 
might  have  used  words  expressing  that  meaning  more  dearly. 
He  said  that  the  assumption  that  a  direction  that  a  share 
should  sink  into  a  residue  amoimted  to  a  gift  of  that  share 
[with  the  residue]  was  "  fallacious."  I  do  not  think  so.  The 
two  cases,  however,  contain  only  the  principle,  that  a  direction 
that  a  share  of  residue  shall  sink  into  the  residue  merely 
means  that  the  share  of  residue  in  question  shall  be  disposed 
of  in  the  way  in  which  it  shall  be  disposed  of  by  law  (».  e.j  as 
on  intestacy),  that  it  is  not  a  gift  to  the  residuary  legatees  of 
that  share.  The  M.  E.  then  dlBtinguished  the  words  in  this 
present  will  and  codicil,  which  were  in  substance  as  follows : — 
Besiduary,  real  and  personal  estate  were  given  on  trusts  for 
sale  and  division  of  proceeds  amongst  all  the  children  in  equal 
shares  on  their  attaining  twenty-one,  but  the  trustees  were 
to  stand  possessed  of  the  share  of  his  married  daughter  A., 
upon  trust  for  her  during  her  life  and  after  her  death  for  her 
children,  and,  in  default  of  children,  for  such  persons  as  she 
should  appoint,  and,  in  default  of  appointment,  the  testator 
directed  that  such  share  should  fall  into  and  become  part  of 
his  residuary  personal  estate,  and  be  paid  and  applied  accord- 
ingly. By  a  codicil  the  testator  varied  the  ultimate  gift  by 
directing  that  his  daughter's  power  of  appointment  should 
be  limited  to  a  moiety  of  her  share  of  the  residue,  and  that 
the  other  moiety  should  fall  into  and  become  part  of  his 
residuary  personal  estate,  and  be  paid  and  applied  according 
to  the  trusts  of  his  will.  The  testator  left  him  surviving 
seven  children  (including  his  daughter  A.),  all  of  whom 
attained  twenty-one.  The  daughter  died  without  issue,  having 
appointed  the  first  moiety  of  her  one-seventh  share  of  the  resi- 
duary estate  to  her  husband.  The  M.  B.  especially  pointed  out 
that  the  ultimate  gift  in  the  codicil  had  declared  trusts  of  the 
second  (unappointed)  moiety  of  the  married  daughter's  share 
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for  certain  persons,  and  those  other  persons  were,  in  his 
opinion,  the  other  six  children,  who  were  the  residuary  lega- 
tees.    He  held  that  they  were  entitled  to  this  unappointed 

share. 

Comment. 

It  is  fairly  evident  that  if  the  M.  E.  had  been  here  sitting  in 
the  Appeal  Court  he  would  have  overruled  Humble  v.  Shore  and 
Lightfoot  V.  Bur  stall  {sup.),  both  of  which  are  founded  on  a 
narrow  view  of  the  effect  of  a  residuary  gift.  There  is  a  some- 
what analogous  class  of  cases  holding  that  **the  comprehensive 
import  of  the  word  *  residue '  does  not  extend  to  a  gift  of  the 
residue  of  that  residue"  (Hawk.  Const.  Wills.  43).  But  that  nde 
is  very  easily  displaced  by  the  expression  of  an  intention  to  give 
the  entire  fund  subject  to  the  gift  previously  made  out  of  it,  in 
which  case  the  residuary  gift  carries  the  previous  gift,  if  it 
fails  {id.).  The  tendency  of  the  modem  cases  is  to  extend  the 
effect  of  residuary  dispositions  so  as  to  avoid  any  intestacy.  In 
addition  to  the  cases  cited  in  Hawkins,  see  also  lie  Davies*  Trusts, 
41  L.  J.  E.,  Ch.  97 ;  L.  E.,  13  Eq.  163  ;  25  L.  T.  E.  785.  (See 
also  In  re  Savage's  Trusts  (50  L.  J.  E.,  Ch.  1^1),  where  Hall, 
V.-C,  followed  Humble  v.  Shore  and  Lightfoot  v.  Bur  stall,  dis- 
tinguishing the  above  case.) 


In  re  Harris,  Jacson  v.  The  Governors  of  Ctueen 

Anne's  Bounty. 

[49  L.  J.  E.,  Ch.  687  ;  L.  E.,  15  Ch.  Div.  561.] 

Bonds  by  which  sums  advanced  are,  under  the  3  &  4  Vict. 
0.  88,  charged  by  justices  at  general  or  quarter  sessions  on 
the  police  rate  are  pure  personalty,  and  may  be  bequeathed  to 
a  charity. 

Attree  v.  Hawe  (47  L.  J.  E.,  Ch.  863 ;  L.  R.,  9  Ch.  Div. 
337)  decides  that  to  be  within  the  Mortmain  Acts  you  must 
affect  the  land  directly.  This  case  is  within  the  second  part 
of  Thornton  v.  Kemjyson  (23  L.  J.  R.,  Ch.  977 ;  Kay,  692). 
In  that  case  the  right  of  collection  by  direct  proceeding 
against  the  land  was  assigned.  Here  it  is  not.  The  only 
remedy  of  the  bondholder  is  to  compel  the  guardians  or 
overseers  to  pay  them,  leaving  such  officials  to  repay  them- 
selves by  a  rate.     It  is  a  charge  by  a  person  not  having  the 
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remotest  connection  with  the  land.  It  appears  to  me  that 
Attree  v.  Hatce,  in  overruling  Ashton  v.  Lord  Longdate 
(20  L.  J.  E.,  Ck  234 ;  4  De  Gex  &  S.  402),  overruled 
alao  Finch  v.  Squire  (10  Yes.  41),  but  it  is  not  necessaiy  to 
decide  that  here. 

[^Attree  v.  ffaice  is  further  explained  and  commented  on  in 
Ashirorih  v.  JIunn,  L.  E.,  15  Ch.  D.  363 ;  50  L.  J.  R,  Ch. 
App.  107.  See  also  Jervis  v.  LairrencCy  L.  E.,  22  Ch.  D. 
202 ;  52  L.  J.  E.,  Ch.  242.— V.-C.  B.] 


In  re  Johnson,  Shearman  r.  Robinson. 

.  [49  L.  J.  E.,  Ch.  745 ;  L.  E.,  12  Ch.  Div.  548.] 
Where  a  trustee  is  authorized  hy  a  testator  or  settlor  to 
carry  on  a  business  with  certain  funds  which  he  gives  to  the 
trustee  for  that  purpose,  the  creditor  who  trusts  the  executor 
has  a  right  to  saj,  ^'  I  have  the  personal  liabilitj  of  the  man 
I  trusted,  and  I  have  also  a  right  to  be  put  in  his  place  as 
against  the  assets;  that  is,  I  have  a  right  to  the  benefit 
of  anj  indemnity  or  lien  which  he  has  against  the  assets 
devoted  to  the  purposes  of  the  trade."     The  first  right  is  his 
by  contract ;  the  second  is  a  mere  corollary  to  the  numerous 
oases  in  equity  by  which  persons  are  allowed  to  follow  trust 
assets.     The  Court  puts  the  creditor,  so  to  speak,  in  the  place 
of  the  trustee.     But  if  the  trustee  has  wronged  the  trust 
estate — that  is,  has  taken  out  of  the  assets  more  than  enough 
money  to  pay  the  debts,  and  then  has  put  the  money  into 
his  own  pocket — there  is  no  such  equity  to  be  put  in  the  place 
of  the  trustee,  because  that  would  be  a  title  to  get  nothing, 
nothing  being  due  to  the  trustee,  and  the  cestui  que  trusts  are 
not  taking  the  benefit.     The  right,  when  it  exists,  is  simply 
to  resort  for  indemnity  to  the  assets  actually  employed  in  the 
trade.     If,  then,  the  trustee  is  not  entitled,  except  on  terms, 
to  make  good  a  loss  to  the  trust  estate,  the  creditors  cannot 
have  a  better  right,  as  they  have  to  stand  simply  in  his  place. 
The  injustice  ichich  the  rule  avoids  is  that  of  the  cestui  que  trust 
ivalking  aicay  icith  the  assets  tchich  have  been  earned  hy  the  use  of 
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the  property  of  the  creditor :  where  the  cestui  que  trust  does 
not  get  that  benefit  the  rule  does  not  apply. 

[See  Strickland  Y.  Si/mons,  L.  E.,  22  Ch.  D.  666  ;  62  L.  J. 
E.,  Ch.  423.] 

Cooper  r.  Whittinghain. 

[49  L.  J.  E.,  Ch.  752;  L.  E.,  15  Ch.  Div.  501.] 

The  law  as  to  costs  is  that  where  a  plaintiff  comes  to  enforce 
a  legal  right,  and  there  has  been  no  misconduct,  omission,  or 
neglect  on  his  part,  the  Court  has  no  discretion  to  deprive 
him  of  costs. 

The  plaintiffs  axe  the  proprietors  of  an  English  copyright 
publication,  and  the  defendants  are  the  English  agents  of  an 
American  publisher.  Americans  can  publish  in  their  own 
country  English  copyrights  without  leave  of  the  owners.  The 
plaintiffs  object  to  the  publication  of  their  copyright  in  this 
country,  however,  by  the  importation  of  magazines  containing 
piracies.  That  is  forbidden  by  the  Copyright  Act,  1842  (o  & 
6  Vict.  c.  45),  sect.  17.  That  Act  distinguishes  between  im- 
portation and  sale.  It  says  "knowingly  sell,"  but  not 
"  knowingly  import."  An  ex  parte  injunction  against  such 
importation  without  notice  would  be  granted.  It  was  said 
that  as  the  17th  sect,  created  a  new  offence  and  enacted 
a  penalty,  the  plaintiff  was  confined  to  enforcement  of  the 
penalty.  The  rule  to  that  effect  is  subject  to  two  exceptions 
— (1)  The  ancillary  remedy  in  equity  by  injunction  to  pro- 
tect a  right;  (2)  That  created  by  the  Judicature  Act, 
sect.  25,  sub-sect.  8,  enabling  the  Court  to  grant  an  injimo- 
tion  when  "  just  and  convenient."  When  an  act  is  illegal 
[is  irrecoverably  injurious],  and  is  threatened,  the  Court  will 
prevent  it,  and  will  graut  the  injunction  either  between  the 
threat  and  the  act  or  after  the  act  where  there  is  an  apparent 
intention  to  repeat  it. 

Comment. 

The  principle  at  law  contended  for  in  defence,  and  utilized  by 
the  M.  E.  in  his  arguments  on  sect.  25  of  the  Companies  Act, 
1865,  is  contained  in  Stevens  v.  Jeacocke,  11  Q.  B.  741 ;  17  L.  J*., 
Q.  B.  163. 
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Stewart  v,  Stewart. 

[49  L.  J.  R,  Ch.  763 ;  L.  E.,  15  Cli.  Div.  539.] 

A  testator  gave  his  residuary  estate  to  trustees  and  execu- 
tors in  trust  for  sale,  and  to  stand  possessed  of  the  proceeds 
for  his  six  children,  whom  he  named,  equally.  Amongst 
these  children  were  A.  and  B.  After  then  reciting  that  he 
had  advanced  4,000/.  to  A.  and  500/.  to  B.,  he  declared  that 
neither  of  his  said  sons,  nor  any  of  his  children,  should  be 
entitled  to  any  part  of  his  residuary  estate  without  bringing 
the  above  sums,  and  all  other  sums  given  to  any  of  his  said 
children,  with  interest  thereon  at  5  per  cent,  per  annum,  from 
the  respective  times  of  advancement  into  hotchpot.  By  a 
codicil  the  testator  revoked  the  provision  made  by  his  will  for 
B.,  thereby  causing  a  lapse  of  B.'s  former  share  of  the 
residue.  The  testator  left  a  widow  and  his  six  children  the 
next  of  kin. 

The  M.  B. :  The  testator  by  his  will  meant  his  children 
to  be  equal  inter  se.  The  codicil  revokes  as  to  one  child,  the 
effect  being  to  make  the  executors  trustees  for  the  testator's 
wife  and  children  imder  the  Statute  of  Di9tributions.  The 
rule  as  to  advancements  applies  to  the  lapsed  share,  because 
the  next  of  kin  are  children.  The  Statute  of  Distributions 
applies  to  advancements  made  by  a  father  to  his  children 
before  the  date  of  the  will ;  the  equitable  rule  as  to  ademp- 
tion applies  to  advancements  afterwards.  If  the  children  are 
to  take  in  the  statutory  shares  the  statute  also  must  apply  to 
advancements  made  after  the  will. 

By  the  Chancery  practice  advancements  imder  the  statute 
are  taken  without  interest  up  to  the  death ;  from  the  death 
4  per  cent,  is  allowed.  The  testator  directs  interest  from  the 
advance.  I  have  therefore  to  consider  not  the  statutory 
advancement,  but  one  under  the  will.  If  the  codicil  means, 
as  I  hold  it  to  mean,  "  my  executors  are  to  hold  one-sixth  of 
the  residue  in  trust  for  my  wife  and  children,  according  to 
the  Statute  of  Distributions,"  why  should  not  the  clause  that 
none  were  to  take  the  residuary  estate  without  bringing  into 
hotchpot  apply  ?    I  hold  that  it  does  apply. 
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Jones  V.  Bimer. 

[49  L.  J.  E.,  Ch.  775  ;  L.  E.,  14  Ch.  Div.  588.] 

The  M.  R. :  During  the  argument  I  have  felt  what  I  very 
Beldom  feel — considerable  difficulty,  because  there  is  a  strong 
technical  argument  in  favour  of  the  appellant.  The  real 
question  is,  "  Is  this  a  fair  particular  ?  "  Might  a  purchaser 
not  fairly  infer  from  it  that  there  was  no  ground  rent  reserved 
on  the  lease  P  True  that  the  particular  is  silent  as  to  it,  but 
it  is  very  distinct  indeed  as  to  everything  to  be  received.  The 
statement  is,  "  The  whole  held  for  the  residue  of  a  term  of 
seventy-five  years  from  the  16th  September,  1845.  This  lot 
is  offered  for  sale  subject  to  a  mortgage  of  600/.,  bearing 
interest  at  5  per  cent."  The  fair  construction  of  that  is  that 
there  is  no  substantial  rent  reserved  in  the  lease.  Leases  from 
the  corporation  who  granted  this  were  known  to  be  at  nominal 
rents.  The  ground  rent  really  was  43/.  per  annum.  It  also 
appears  that  the  reference  to  the  ground  rent  was  omitted 
from  the  particulars  by  mistake. 

[Of  course  the  strong  technical  argument  was  that  notice 
of  a  lease  is  notice  of  all  its  contents.] 

Halsey  v.  Brotherhood. 

[49  L.  J.  E.,  Ch.  786 ;  L.  E.,  15  Ch.  Div.  514 ;  affirmed 

51  L.  J.  E.,  233.] 

There  is  no  law  to  compel  a  man  to  enforce  his  legal  rights 
by  action.  A  bond  fide  notice  not  to  infringe  on  rights, 
whether  patent  rights  or  otherwise,  is  quite  justified,  but 
proceedings  must  not  be  threatened  for  a  collateral  purpose. 
If,  after  notice  of  infringement  given,  the  person  to  whom  it 
is  given  denies  the  infringement  and  calls  upon  the  other  to 
prove  what  he  alleges,  and  states  that  in  default  an  applica- 
tion will  be  made  for  an  injunction  to  restrain  the  interference 
with  trade  which  such  notice  causes,  an  injimction  against  the 
notice  or  threat  would  (on  proof  negativing  infringement) 
be  granted  unless  such  action  were  brought  within  a  reason- 
able time.     This  would  be  so  although  there  might  be  no 
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liability  at  law  for  damages.  Otherwise  no  injanotion  would 
be  granted  against  the  mere  bond  fide  assertion  of  a  right  not 
known  to  be  invalid. 

Mollins  V.  Hinl's  (41  L.  J.  E.,  Ch.  358 ;  L.  E.,  13  Eq.  355) 
and  Axmann  v.  Lund  (43  L.  J.  E.,  Ch.  655  ;  L.  E.,  18  Eq. 
330,  V.-C.  Malins),  have  no  doubt  caused  this  action.  The 
principle  of  law  there  stated,  viz.,  that  there  is  no  presump- 
tion of  the  validity  of  a  patent,  is  not  sound.  A  patent  is, 
prima  facie^  good  as  long  as  it  stands.  In  the  second-named 
case  the  Y.-C.  intended  to  decide  that  the  assertion  of  patent 
right  was  not  band  fide.  If  the  fact  were  so  I  agree  that  the 
injunction  might  go.  It  might  undoubtedly  properly  be 
granted  if  the  notice  were  either  untrue  to  the  knowledge  of 
the  party  giving  it  or  bond  fide.  The  statement  of  claim  being 
entirely  confined  to  the  past,  and  not  containing  any  allega- 
tion that  the  defendant  intends  to  continue  to  threaten  the 
plaintiff's  customers,  and  the  action  being  in  substance  one 
for  damages,  although  the  claim  to  an  injunction  is  supple- 
mentally added,  I  dismiss  the  action  with  costs.  Application 
being  made  to  amend,  the  M.  E.  said  that  he  never  granted 
such  leave  where  there  had  been  (as  here)  a  charge  of  fraud 
which  failed.  He  would  dismiss  the  action  without  prejudice 
to  any  fresh  action  which  might  be  brought  for  threatening 
the  plaintiff's  customers. 

Comment. 

The  46  &  47  Vict.  c.  57,  s.  32,  now  settles  the  law  as  to  this. 

In  re  Goodman's  Trusts. 

[49  L.  J.  E.,  Ch.  805 ;  L.  R,  14  Ch.  Div.  619;  reversed  on  appeal 

50  L.  J.  E.,  Ch.  App.  425.] 

[The  reversal  having  only  been  by  L.  JJ.  James  and  Cotton, 
Lush,  L.  J.,  agreeing  with  the  M.  E.,  the  judgments  are 
given  shortly.] 

The  M.  E.,  in  Bot/es  v.  Bedale  (33  L.  J.  E.,  Ch.  283 ; 
1  Hem.  &  M.  798,  V.-C.  Wood),  expressed  his  opinion  that 
*^  if  an  intestate  dies  domiciled  in  England  the  division  of 


DECISIONS  OF  SIR  G.  JESSEL,  M.R.  337 

his  property  is  governed  tliroughout  by  English  law,  and  no 
person  oould  take  by  representation  under  that  statnte  unless 
legitimate  according  to  the  law  of  England."  [That  is  a 
dictum  as  to  an  intestacy.] 

And  in  In  re  Wilson's  Trusts,  35  L.  J.  R.,  Ch.  243 ;  L.  R., 
1  Eq.  247,  V.-O.  Kindersley  entirely  agrees  with  this  opinion, 
and  decides  thus : — "  Now  this  will,  being  a  will  made  in 
England,  by  an  Englishman,  domiciled  in  England,  must  be 
construed  according  to  the  law  of  England.  Every  term  in 
it  must  receive  that  interpretation  which  belongs  to  it  accord- 
ing to  English  law.  Therefore,  'children'  referred  to  in  such 
a  will  mean  children  lawfully  begotten,  or  legitimate  children." 

I  agree  with  these  cases. 

On  the  appeal,  L.  J.  Lush,  in  a  most  elaborate  judgment, 
held  that  the  decision  was  right.  On  the  other  hand,  L.  JJ. 
James  and  Cotton  held  that  the  question  of  legitimacy  was 
one  of  status,  to  be  determined  by  the  law  of  the  coimtry  of 
the  parents'  domicile  at  the  time  of  the  child's  birth,  and 
that  our  law,  except  as  to  real  estate  situate  in  England,  re- 
cognizes and  acts  on  this  status.  They  disapproved  Boyes  y. 
Bedale  {supra). 

The  question  therefore,  so  far  as  the  opinions  of  modem 
judges  is  concerned,  seems  to  stand  thus : — 

The  opinions  of  V.-O.  Wood  (Lord  Hatherley),  V.-O. 
Eindersley,  the  M.  E.,  and  L.  J.  Lush  are  opposed  to  those 
of  L.JJ.  James  and  Ootton. 

It  is  presumed  that  the  question  must  soon  be  decided  in 
the  House  of  Lords. 


In  re  Boyd's  Settled  Estates. 

[49  L.  J.  R.,  Ch.  808 ;  L.  E.,  14  Ch.  Div.  626.] 

Cash  under  the  control  of  the  Court  cannot  be  invested  on 
the  mortgage  of  long  lesisehold  terms,  nor  do  such  securities 
answer  the  description  of  "  real  securities." 

p.  z 
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Comment. 

Under  the  Conveyancing  and  Law  of  Property  Act,  1882  (sect- 
65 )y  terms  of  years  not  originally  less  than  300  years  can  be  con- 
verted into  fee  simples,  as  there  provided,  and  thus,  of  coursOi 
can  be  made  "real  securities." 


Sykes  v.  Schofield. 

[49  L.  J.  E.,  Ch.  833 ;  L.  R,  14  Ch.  Div.  629.] 
The  judgment  in  a  partition  action  under  sect.  3  of  the 
1868  Act  may  provide  for  an  application  for  sale  being  made 
by  any  person  interested,  as  soon  as  it  has  been  certified  that 
all  persons  who  are  not  parties  to  the  action  who  ought  to  be 
served  with  notice  of  judgment  have  been  so  served,  and 
this  although  the  parties  to  the  action  are  not  interested  in  a 
moiety  of  the  property  proposed  to  be  sold.  The  application 
for  sale  should  be  made  in  chambers.  The  fact  that  the 
action  was  commenced  in  a  district  registry  makes  no 
difference. 

Seear  v.  Lawson,  Chatterton  r.  LawsoiL 

[49  L.  J.  E.,  Bank.  App.  69 ;  L.  E.,  15  Ch.  Div.  426.] 
The  right  to  bring  an  action  is  part  of  the  "  property  "  of 
a  bankrupt  which  passes  to  the  trustee.  If  the  trustee  sub- 
sells  such  right,  and  the  sub-vendee  gets  his  name  inserted 
as  plaintiff,  there  is  nothing  against  that  course,  the  law  as 
to  champerty  and  maintenance  having  no  application. 


In  re  Van  Hagan,  Sperling  v.  Sochefort. 

[L.  E.,  16  Ch.  Div.  18 ;  50  L.  J.  E.,  Ch.  App.  1.] 
The  M.  R. :  V.-C.  Malins  decided  this  case  on  the  ground 
that  there  is  a  distinction  between  real  and  personal  estate  as 
regards  the  law  applicable  to  exercise  of  powers  of  appoint- 
ment. There  are  quite  sufficient  distinctions  between  the 
law  applicable  to  the  two  kinds  of  property  without  intro- 
ducing a  new  one  for  the  first  time.    The  effect  of  a  testa- 
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mentary  appointment,  either  of  realty  or  personalty,  to  a 
trustee  in  trust  for  A.,  who  dies  in  the  lifetime  of  the  testator, 
is,  that  there  is  a  resulting  trust  for  the  original  settlor  or 
appointor.  As  to  a  general  appointment  the  resulting  trust 
would  be  for  the  appointor.  The  property  does  not  go  to 
the  person  to  whom  the  original  donor  of  the  power  gives  it 
in  default  of  appointment,  but  results  to  the  appointor.  "  A 
testamentary  appointment,  under  a  general  power  to  A.  in 
trust  for  B.,  which  lapses  as  to  the  beneficial  interest  by  B.'s 
death  before  the  appointor,  operates  as  a  good  appointment 
in  favour  of  A.,  who  holds  on  the  same  trusts  as  if  it  had 
been  the  appointor's  own  property."  (Wickens,  V.-O.,  In  re 
Davies  Trusts,  41  L.  J.  E.,  Ch.  97 ;  L.  R.,  13  Eq.  163.) 

The  order  will  be  that  the  surviving  trustee  is  entitled  as 
devisee,  subject  to  a  resulting  trust  for  the  heir-at-law  (if 
any).  So  that,  if  there  is  no  heir-at-law,  the  trustee  will 
take  as  agamst  the  Grown.  A  testator  is  assumed  to  con- 
template that  his  donee  will  survive  him.  Therefore  he  in- 
tends that  no  one  shall  take  under  the  settlement  creating  the 
power.     Beyond  that  there  is  no  evidence  of  intention. 


Cope  r.  Cope. 

[L.  R.,  16  Ch.  Div.  49  ;  50  L.  J.  R.,  Ch.  13.] 
The  M.  R. :  The  question  is  raised  by  some  obscure  dicta 
in  musty  old  law  books  {Princess  Case,  5  Co.  29  b,  Williams 
on  Executors,  490)  about  the  powers  of  an  administrator 
durante  minoritate.  During  his  office  he  is  an  ordinary 
administrator,  and  has  all  his  powers,  of  course  that  of 
mortgaging  the  assets. 

Aslatt  f .  The  Mayor  and  Corporation  of 

Southampton. 

[50  L.  J.  R.,  Ch.  31 ;  L.  R,  16  Ch.  Div.  143.] 
Neither  sect.  52  of  the  Municipal  Corporations  Act,  1835, 
nor  sect.  21  of  the  Debtors'  Act,  1869,  disqualifying  any 

z2 
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member  of  the  corporation  who  shall  **  oompomid  with 
creditors,"  ''whether  such  composition  is  made  bj  deed  or 
otherwise,"  applies  to  a  composition  effected  by  private 
arrangements  outside  the  Bankruptcy  Acts.  Since  the  Judi- 
cature Act  I  have  power  to  injoin  persons  improperly  threaten- 
ing to  remove  a  member  of  such  a  corporation  from  office,  and 
I  do  so  accordingly. 


Pearks  r.  Moseley. 

[50  L.  J.  E.,  Ch.  (H.  L.)  57  (affirming  the  decision  of  the  M.  B., 
reported  1 1  Ch.  Div.  555,  and  that  of  the  Appeal  Court  sup- 
porting it);  L.  B.,  5  App.  Cas.  714.] 

A  testator  bequeathed  3,000/.  in  trust  for  his  son  for  life, 
with  remainder  to  all  the  children  of  the  son  who  should  at- 
tain twenty-one  years,  and  the  issue  of  such  as  should  die  under 
that  age  leaving  issue,  which  issue  should  afterwards  attain 
twenty-one,  or  die  under  that  age  leaving  issue,  living  at  his, 
her,  or  their  decease  or  deceases  respectively,  as  tenants  in 
common,  if  more  than  one ;  but  such  issue  to  take  only  the 
shares  which  their  parents  would  have  taken  if  living.  Held 
that  the  gift  to  children  and  issue  of  the  children  was  in- 
separable, and  therefore  that  the  whole  gift  to  them  was  void 
for  remoteness. 

The  L.  C.  (Selbome) :  You  do  not  import  the  law  of 
remoteness  into  the  construction  of  the  instrument  by  which 
you  investigate  the  expressed  intention  of  the  testator.  You 
take  his  words  and  their  meaning  as  if  there  had  been  no  such 
law.  But  you  cannot  alter  or  wrest  the  fair  construction  in 
order  to  escape  from  the  consequences  of  the  law.  The  words 
upon  which  everything  here  turns,  "  Which  issue  shall  after" 
fcards  attain  the  age  of  ttcenty-one  yearSy  or  die  under  that  age 
leaving  issue ^  living  at  hisy  her^  or  their  decease  or  deceases  respeC'- 
tivelyy^  are  words  of  description  and  not  words  of  superadded 
condition.  If  the  gift  had  not  been  so  qualified,  but  had  been 
confined  to  "  all  the  children  of  the  testator's  son  who  shall 
attain  twenty-one,  and  the  lawful  issue  of  such  of  them  as  shall 
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die  under  the  age  of  twenty-one  years  leaving  lawful  issue  at 
his,  her,  or  their  decease  or  respective  deceases,"  there  would 
have  been  no  remoteness.  The  shares  would  be  ascertainable 
within  due  limits,  and  subsequent  super-added  conditions  as 
to  some  share  or  shares,  which  conditions  might  be  void  for 
remoteness,  would  not  be  material. 


The  Union  Bank  of  London  v.  Ingram. 

[50  L.  J.  R.,  Ch.  74;  L.  R,  16  Ch.  Div.  53.] 

Although  a  mortgagee  in  possession  has  punctually  received 
rents  equal  to  his  interest,  yet  the  mortgagor  cannot  claim 
that  thereby  his  covenant  to  pay  the  interest  punctually  is 
satisfied  so  as  to  only  entitle  the  mortgagee  to  the  lower  rate 
of  interest  reserved  in  the  covenant  for  reduction  on  punctual 
payment.  A  mortgagee  who  takes  possession  incurs  serious 
responsibilities,  as  he  is  liable  for  wilful  defaults,  both  of  his 
agent  and  himself,  and  has  to  take  considerable  trouble. 
Eents  axe  not  necessarily  appropriated  tx)  interest.  Any 
receipts  by  the  mortgagee,  e.  g,y  fines  on  copyholds,  may  be  so 
applied.  Stains  v.  Banks  (9  Jur.  N.  S.  1049)  was  reversed 
on  appeal.  (Reg.  Lib.  7  B.  1863,  1761.)  Fisher  on  Mort- 
gages, p.  934,  2nd  ed. ;  997,  3rd  ed.  requires  correction  in 
the  citation  of  the  above. 

Palmer  v,  Locke. 

[50  L.  J.  E.,  Ch.  App.  113  (affirming  the  M.  E.); 
L.  E.,  15  Ch.  Div.  294.] 

M.  had  a  limited  power  of  appointing  a  trust  fund  by  will 
amongst  his  children.  In  default  of  appointment  the  fund 
was  given  to  these  children  equally.  By  his  will,  M.  ap- 
pointed 5,000/.  to  his  son  J.  Shortly  after  the  date  of  his 
will  he  executed  a  bond  to  his  said  son  J.,  whereby,  after 
reciting  the  power  and  the  appointment  already  made  by 
will,  he  bound  himself  that  J.  should  receive  either  out  of 
the  trust  fund  or  out  of  M.'s  own  property  5,000/.  at  the 
least.     M.  died  without  having  revoked  his  will. 
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Held  that  the  appointment  was  a  good  exercise  of  the 
power,  and  that  the  fact  that  it  might  have  the  effect  of  re- 
leasing M.'s  estate  from  liability  under  the  bond  made  no 
difference. 

Coffin  V.  Cooper  (34  L.  J.  E.,  Ch.  692 ;  2  Dr.  &  S.  365) 
followed.  L.  J.  James :  Such  a  power  is  fiduciary  only  to 
the  extent  that  the  donee  must  not  exercise  it  for  any  corrupt 
purpose,  or  to  benefit  himself  or  oppress  anyone  else.  {Duke 
of  Portlands.  Topham,  34  L.  J.  E.,  Ch.  113;  11  H.  L.  C. 
32.)  Mere  suspicion,  because  the  bond  was  executed  six 
weeks  after  the  will,  that  there  was  a  corrupt  bargain  between 
the  father  and  son  will  not  avoid  the  appointment. 

Brett,  L.  J. :  Coffin  v.  Cooper  was  right  in  principle.  I 
think  it  does  not  matter  whether  the  covenant  was  entered 
into  before  or  after  execution  of  the  will.  I  consider  the 
bond  here,  and  its  covenant,  void,  as  a  fetter  upon  the  power 
of  appointment.  I  have  difficulty  in  agreeing  with  Davies  v. 
Euguenin,  32  L.  J.  E.,  Ch.  417 ;  1  Hem.  &  M.  730. 

Cotton,  L.  J. :  I  hesitate  to  say  that  such  a  bond  is  void. 
It  has  been  held  that  such  an  instrument  is  good  as  a  rekase 
of  the  power :  if  bad,  it  must  be  bad  in  toto.  I  do  not  think 
it  could  be  good  as  a  release  and  bad  as  a  covenant. 

Comment. 

By  sect.  52  of  the  Conveyancing  and  Law  of  Property  Act, 
1882,  '*  a  person  to  whom  any  power,  whether  coupled  with  an 
interest  or  not,  is  given,  may  by  deed  release,  or  contract  not  to 
exercise,  the  power,"  and  the  section  is  made  retrospective. 


Oreaves  v.  Tofield. 

[50  L.  J.  R.,  Ch.  App.  118 ;  L.  R.,  14  Ch.  Div.  563.] 

In  this  important  case  the  M.  B.  had  held  that  the  effect  of 
the  18  &  19  Vict.  c.  15,  s.  12,  as  to  the  registration  of 
annuities  charged  on  land  was  to  make  them  invalid,  if  un- 
registered, as  against  incumbrancers  even  with  notice,  and 
that  the  statute  was  passed  to  avoid  letting  in  the  dangerous 
doctrine  of  constructive  notice.  The  L. JJ.  held  that  the  Act 
had  not  this  effect,  and,  therefore,  that  such  annuities,  even 
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though  unregistered,  bound  inoumbranoers  with  notice  of 
them  and  the  trustee  in  bankruptoj  of  the  man  who  originallj 
granted  them. 

AthiU  V.  AthiU. 

[50  L.  J.  E.,  Oh.  App.  123 ;  L.  E.,  16  Ch.  Div.  211.] 
The  M.  E. :  Here  there  are  two  mortgages  of  even  date, 
the  one  on  freehold  and  the  other  on  leasehold  property,  exe- 
cuted to  secure  the  same  sum,  and  as  collateral  to  one  another. 
The  incidence  of  the  debt  is  a  question  of  coDstruction,  having 
regard  to  the  nature  of  the  transaction  and  the  position  of  the 
parties,  &c.  In  the  absence  of  express  provision  one  pro- 
perty is  not  to  be  resorted  to  in  preference  to  the  other, 
but  the  debt  is  borne  rateablj  according  to  values  of  the 
properties. 

COMMKNT. 

And  see  ante,  p.  250. 


V.  Barbour. 

[50  L.  J.  E.,  Ch.  147 ;  L.  E.,  9  Ch.  Div.  629.] 
This  was  a  bill  bj  principals  against  their  agents  to  rectify 
settled  accoimts  and  to  take  accounts  generally. 

The  Court  first  considers  whether  accounts  shall  be  opened, 
or  liberty  given  to  surcharge  and  falsify.  It  is  not  necessary 
that  the  errors  shown  should  amount  to  fraud.  If  they  are 
sufficient  in  number  and  importance  the  Court  opens  the 
accounts.  This  particular  case  extends  to  accounts  over 
twenty  years.  Where  a  single  fraudulent  item  is  shown,  and 
the  position  is  fiduciary  (as  here)  the  Court  has  opened  older 
accounts  than  these  [Allfrey  v.  AUfrey^  17  L.  J.  E.,  Ch.  30; 
10  Beav.  353).  In  either  case — ».  ^.,  of  numerous  important 
errors  or  one  fraudulent  error — the  Court  opens  the  accounts, 
and  does  not  merely  give  liberty  to  surcharge. 

*  If  one  of  several  partners  knows  that  a  vendor  is  defraud- 
ing the  firm,  that  knowledge  would  not  prevent  the  remaining 
partners  from  suing  the  parties  to  the  fraud,  and  recovering 
in  equity. 
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In  re  Clay  and  Tetley. 

[50  L.  J.  E.,  Ch.  App.  164 ;  L.  E.,  16  Ch.  Div.  3.] 

The  M.  E. :  The  only  implied  power  to  sell  the  real  estate 
of  the  testator  is  in  the  executors.  That  power  is  implied 
because  they  are  appointed  by  the  testator  to  pay  his  debts. 
No  such  power  has  ever  been  considered  to  be  vested  in  an 
administrator,  who  is  not  appointed  by  the  testator,  but  is  an 
officer  of  the  Probate  Court. 

The  16th  sect,  of  the  22  &  23  Vict.  c.  35,  confines  the 
powers  thereby  given  to  executors. 


In  re  The  Alma  Spinning  Company. 

[50  L.  J.  E.,  Ch.  167 ;  L.  E.,  16  Ch.  Div.  681.] 

Directions  in  articles  of  association  that  the  making  and 
forfeiture  of  calls  and  other  ordinary  business  is  to  be  done 
by  not  less  than  a  certain  number,  or  by  not  more  than  a 
certain  number,  are  imperative  and  not  merely  directory. 
Consequently  a  forfeiture  of  shares  declared  at  a  meeting 
when  there  are  less  than  the  specified  number  present  is 
void. 

In  The  Thames  Haven  Dock  and  Rail,  Co,  v.  Rose^  12 
L.  J.  E.,  C.  P.  90 ;  4  Man.  &  Q-.  652,  two  of  the  judges 
(C.  J.  Tindal  and  J.  Maule)  did  intimate  {obiter)  their 
opinion  that  the  provisions  as  to  calls  were,  as  mere  arrange- 
ments for  internal  management,  directory  only. 

But  the  case  did  not  turn  on  that  but  on  the  fact  that 
there  was  a  good  debt  admitted,  and  that  it  was  too  late 
after  judgment  for  the  defendant  to  plead  that  the  calls  were 
not  well  made.  And  in  the  subsequent  case  of  Kirk  v.  Bell^ 
16  Q.  B.  E.  290,  the  provisions  as  to  the  necessity  for  a 
certain  quorum  were  held  to  be  imperative. 
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Allen  V.  Taylor. 

[50  L.  J.  E.,  Ch.  178 ;  L.  R.,  16  Ch.  Div.  355.] 

Where  a  man  grants  a  house  in  which  there  are  windows, 
neither  he  nor  anyone  claiming  under  him  can  stop  up  the 
windows  or  destroy  the  lights  {Palmer  v.  Fletcher^  1  Lev. 
122 ;  1  Sid.  167,  227).  The  principle  is  that  a  man  must 
not  derogate  from  his  own  grant.  It  is  the  same  whether 
the  grant  is  simply  of  a  house  as  such,  or  the  house  with  its 
windows  and  lights. 

It  is  equally  settled  that  if  a  man  who  has  a  house  and 
land  grants  the  land  first,  reserving  the  house,  the  purchaser 
of  the  land  can  block  up  the  windows  of  the  house.  If  the 
owner  of  the  land  and  the  house  sells  the  house  and  the  land 
at  the  same  moment,  expressly  selling  the  house  with  the 
lights,  the  purchaser  of  the  land  cannot  block  up  the  lights, 
the  vendor  being  the  same  in  both  cases,  and  each  purchaser 
being  aware  of  the  simultaneous  conveyance  to  the  other. 
In  equity  that  is  one  transaction. 


Dent  V.  The  London  Tramways  Company. 

[50  L.  J.  E.,  Ch.  190;  L.  R,  16  Ch.  Div.  344,  citing  also 
Davison  v.  Gillies^  L.  B.,  16  Ch.  Div.  347,  n.,  also  decided  by 
the  M.  B.  on  the  same  subject.] 

Here  there  is  a  bargain  made  with  the  company  that 
certain  persons  will,  as  preference  shareholders,  advance  the 
company  money.  The  preferential  dividend  stipulated  for  is 
6  per  cent,  over  the  ordinary  shares  "  dependent  on  the 
profits  of  the  particular  year  only ; "  that  is,  the  preference 
shareholders  only  take  a  dividend  if  there  are  profits  in  that 
year  enough  to  pay  it.  If  there  are  not  enough  in  that  year 
they  lose  it  for  ever.  If  more  than  enough  in  its  next  they 
still  only  get  six  per  cent.  They  are  co-adventurers  for  eadi 
particular  year.  The  company  here  argue  that  as  they  have 
paid  improperly  to  ordinary  shareholders  funds  which  (as 
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profits  available  for  preference  shareholders)  thej  ought  to 
have  paid  to  them,  they  are  entitled  to  make  good  their 
defioienoy  by  taking  away  the  fund  (available  for  the  prefer- 
ence shareholders)  to  put  the  tramways  in  order.  Of  oourse 
this  is  not  so.  The  company  must  recover  from  the  ordinary 
shareholders  if  they  can. 


Evans  r. 

[50  L.  J.  E.,  Ch.  197 ;  L.  E.,  17  Ch.  Div.  696.] 

A  testatrix,  who  died  in  1879,  gave  all  her  real  estate  to 
her  daughter  for  her  separate  use  for  life,  with  remainder  to 
her  children.  She  gave  to  her  grand-daughter  1,000/.,  "  and 
all  the  household  furniture,  farming  stock,  goods,  chattels, 
and  effects  which  should  be  in  and  about "  a  freehold  farm 
called  F.,  belonging  to  her,  at  her  decease.  The  question 
was  whether  the  growing  crops  on  F.  farm  passed  with  ike 
devise  of  the  real  estate,  or  to  the  grand-daughter  under  the 
above  bequest. 

The  M.  E. :  I  am  bound  by  the  authorities  to  hold  that 
the  specific  legatee  takes  the  emblements,  i.  e.,  the  growing 
crops.  The  case  is  almost  identical  with  Cox  v.  Godsaive 
(6  East,  604,  n.),  followed  by  Lord  Ellenborough,  in  1807, 
West  V.  Moore  (8  East,  339),  and  by  Lord  Gifford,  in  1825 
{Blake  v.  Gibbsy  n.  to  Vakey  v.  ReynoIdSy  6  L.  J.  E.,  Ch. 
(0.  S.)  172;  5  Euss.  12).  Vaisey  v.  Reynolds  (Sir  John 
Leach)  is  the  only  authority  the  other  way,  and  is  unten- 
able. In  Rudge  v.  Winnall  (18  L.  J.  E.,  Ch.  469;  12 
Beav.  367)  there  was  a  gift  of  the  general  personal  estate 
with  "  live  and  dead  stock."  I  cannot  trace  from  the  report 
whether  the  late  M.  E.  held  the  crops  to  pass  in  consequence 
of  the  general  gift,  or  under  "  live  and  dead  stock."  Here 
there  is  no  gift  of  general  personalty,  but  Cox  v.  Godsaive 
is  an  authority  that  "  farming  stock "  includes  stock  not 
movable. 
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Comment. 

It  is  8mfi;Tilar  that  the  M.  B.  was  not  referred  to  Cooper 
V.  Woolfitt  (26  L.  J.  R.,  Exch.  310 ;  2  Hurl.  &  N.  122).  In  that 
case  the  words,  '*  all  my  monies,  securities  for  money,  household 
furniture,  goods,  chattels,  personal  estate  and  effects  whatsoeyer 
and  wheresoever  not  hereinbefore  specifically  bequeathed,"  were 
held  by  Pollock,  C.  B.,  Martin,  Bramwell,  and  Channell,  BB., 
not  sufficient  to  carry  the  emblements  as  against  a  devisee  in  fee  of 
the  real  estate  on  which  they  grew.  It  will  be  observed,  however, 
that  there  was  no  bequest  of  ** stock"  or  ** farming  stock"  there. 
The  judges  put  the  question  as  one  whether  the  words  employed 
in  the  bequest  of  the  personalty  were  so  clear  as  to  rebut  the 
presumption  that  the  devisee  of  land  takes  the  emblements  on  it. 
There  must  be  something  pointing  to  a  specific  intention  to 
include  the  growing  crops  to  take  tnem  away  from  the  devisee. 
Of  course  the  above  cases  show  that  the  words  ** stock"  or 
"farming  stock"  will  amount  to  that  something. 


In  re  Phillips,  Ex  parte  The  National  Mercantile 

Bank. 

[50  L.  J.  E.,  Ch.  App.  231 ;  L.  E.,  16  Ch.  Div.  104.] 

The  importance  of  this  decision  as  to  the  including  of 
"  growing  crops  "  in  a  bill  of  sale,  and  the  eflFect  thereof  on 
subsequent  bankruptcy  of  the  giver  of  the  bill  of  sale,  is 
lessened  by  the  provisions  of  the  Bills  of  Sale  Act,  1878  (41  & 
42  Vict.  c.  31),  and  the  Bills  of  Sale  Act,  1882  (45  &  46 
Vict.  0.  43). 

The  decision  was  on  a  bill  of  sale  unaffected  by  either  of 
the  above  acts,  but  was  that  growing  crops,  not  being  per- 
sonal chattels,  pass  with  the  land,  and  that  therefore  the  deed 
would  not,  as  to  them,  require  registration  (up  to  31st  De- 
cember, 1878) ;  but  that  when  severed  such  crops  became 
personal  chattels,  and  subject  to  all  the  incidents  of  reputed 
ownership,  &c.,  of  them  on  bankruptcy. 
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Oowan  V.  Oowan. 

[50  L.  J.  E.,  Ch.  248 ;  L.  E.,  17  Ch.  Div.  778.] 

A  testatrix  gave  5,000/.,  to  be  held  by  her  trustees  and 
executors  until  her  son  married,  ''the  said  sum  then  to  be 
settled  on  his  wife  and  children."  The  son  married.  The 
question  was  as  to  form  of  proper  settlement. 

The  M.  E. :  In  ordinary  cases  the  husband  and  wife,  or 
the  survivor,  ought  to  have  powers  of  appointing  the  fund 
amongst  the  children. 

Oliver  v.  Oliver  (48  L.  J.  E.,  Ch.  630;  L.  E.,  10  Ch.  Div. 
765)  seems  to  me  contrary  to  Cogan  v.  Diiffield  (45  L.  J.  R., 
Ch.  307 ;  L.  E.,  2  Ch.  Div.  44),  and  to  be  wrong  on  this 
point. 

The  limitations  must  be  to  the  wife  for  life  for  her  sepa- 
rate use,  remainder  to  her  husband  for  life,  with  remainder 
as  they  jointly  by  deed  appoint,  with  remainder  as  the  sur- 
vivor by  deed  or  will  appoints  (but  if  the  wife  is  survivor  she 
is  to  have  power  to  appoint  amongst  her  children  by  a  future 
marriage),  and  an  ultimate  remainder  to  all  the  children  of 
the  wife  who  attain  twenty-one,  or,  as  to  daughters,  who 
marry  under  that  age  with  proper  consent. 


The  Guardian  Fire  and  Life  Assurance  Company  r. 
The  Guardian  and  General  Insurance  Company, 
limited. 

[oO  L.  J.  E.,  Ch.  253 ;  43  L.  T.  (N.  8.)  791.] 

I  consider  that  the  defendant  company  have  taken  a  name 
so  very  similar  to  that  of  the  plaintiffs'  with  a  view  to  appro- 
priate some  of  the  plaintiffs'  business.  [The  defendants 
tmdertook  to  change  their  names  to  "  The  Guardian  Horse, 
Vehicle,  and  General  Insurance  Company,"  and  so  saved  an 
injunction.]     And  see  next  case ;  and  antcy  p.  232. 
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Hendriks  v.  Montagu. 

[50  L.  J.  R.,  Ch.  257  ;  on  appeal  (in  which  further  evidence  was 
admitted),  50  L.  J.  R.,  Ch.  App.  456;  L.R.,  17  Ch.  Div.  638.] 

The  20th  sect,  of  the  Companies  Act,  1862,  which  prevents 
a  second  oompanj  from  taking  a  name  similar  to  that  of  a 
prior  registered  company,  plainly  only  applies  in  favour  of  a 
registered  company. 

You  can  restrain  a  defendant  company  or  person  from 
carrying  on  a  business  with  a  view  to  appropriate  a  previously- 
established  business  or  part  of  it,  or  where  such  appropriation 
has  taken  place  even  without  proved  evil  intent.  It  is  the 
unfair  appropriation  of  a  portion  of  the  plaintiff's  business 
which  is  prevented  by  injunction.  An  application  to  register 
in  a  name  which,  from  its  similarity  to  that  adopted  by 
another  company,  will  probably  so  result,  will  be  restrained. 

If  it  is  a  mere  matter  of  conjecture  or  opinion  as  to  whether 
the  business  complained  of  will  injure  the  other  busi- 
ness, an  injunction  cannot  be  granted.  As  to  injunctions 
quia  timety  it  must  be  shown  that  the  feared  result  must 
inevitably  follow  [or  that,  in  the  opinion  of  the  Court,  the 
intention  is  to  deceive,  or  to  violate  some  right. — L.JJ.]. 

I  do  not,  as  a  rule,  allow  amendments  to  raise  a  charge  of 
fraud  where  the  case  has  been  launched  independently  of 
fraud. 

[The  L.JJ.  only  differed  from  the  M.  B».  as  to  the  result 
of  the  evidence,  and  not  from  his  exposition  of  the  law. 
L.  J.  Brett  explained  this.] 


In  Re  Worth. 

[50  L.  J.  R.,  Ch.  262;  L.  R.,  18  Ch.  Div.  521.] 

Under  the  37th  sect,  of  the  Solicitors'  Act,  1843,  the 
Chancery  Division  has  jurisdiction  to  tax  solicitor  and  client 
costs  of  any  proceeding  on  the  equity  side  of  a  county  court 
where  the  amount  involved  exceeds  2QL 
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In  Re  Hardmaiiy  Pragnell  r.  Batten. 

[50  L.  J.  R.,  Ch.  272 ;  L.  R.,  16  Ch.  Div.  360.] 

In  a  partition  action  (under  39  &  40  Vict.  o.  17,  s.  3),  where  a 
sale  is  asked  for  bj  some  of  the  parties,  but  others  inteirested 
are  absent,  the  court  will  not  preface  the  order  by  a  declara- 
tion that  a  sale  is  more  beneficial  than  a  partition.  [Followed 
by  Hall,  V.-C,  in  Waite  v.  Bingley  (51  L.  J,  R.,  Ch.  651 ; 
L.  E.,2lCh.  D.  675.).] 

In  re  The  Northern  Coimties  of  England  Fire 
Insurance  Company,  Limited, 

[50  L.  J.  E.,  Ch.  273;  L.  E.,  17  Ch.  Div.  337.] 

A.  held  a  policy  of  insurance  against  fire  granted  by  a 
limited  company,  which  had  been  ordered  to  be  woimd  up. 
After  the  order  but  before  time  for  sending  in  claims,  a  fire 
occurred,  causing  loss  above  the  amount  of  the  insurance. 
Held  that  A.  was  entitled  to  prove  for  the  full  amount  of  his 
policy. 

The  M.  E. :  I  have  not  seen  the  judgment  in  In  re  Th^ 
Withernsea  Brick  Works  (L.  E.,  16  Ch.  Div.  337,  and  supra 
cit.),  but  understand  that  the  judgment  was  confined  to  the 
first  words  in  sect.  10  of  the  Judicature  Act  respecting  "  the 
rights  of  secured  and  unsecured  creditors."  I  understand 
that  the  Court  of  Appeal  held  that  sect.  10  does  not  incor- 
porate all  bankruptcy  rules,  but  only  the  rule  in  Kellock^s 
case  (39  L.  J.  E.,  Ch.  112  ;  L.  Eep.  3  Ch.  769).  It  appears 
to  me  that  the  meaning  of  the  section  is,  as  to  debts  and  lia- 
bilities provable,  and  as  to  the  valuation  of  annuities  and 
future  and  contingent  liabilities,  that  the  law  of  Bankruptcy 
is  to  apply.  Under  sect.  31  of  the  Bankruptcy  Act,  1869, 1 
consider  that  any  liability,  contingent  at  the  date  of  the 
adjudication,  but  which  ripens  into  a  debt  during  the  bank- 
ruptcy, is  provable.     [See  now  46  &  47  Vict.  c.  52,  s.  37.] 

I  should  come  to  the  same  conclusion  under  the  Winding- 
up  Acts.     Sect.  1 58  of  The  Companies  Act,  1862,  is  evidently 
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framed  to  extend  the  right  of  proof  to  such  eases.  Indepen- 
dently of  this  the  judges  in  In  re  The  Trent  8f  Humber  Co.^ 
38  L.  J.  E.,  Ch.  38;  L.  E.,  4  Ch.  112,  thought  (and  I  agree) 
that  if  before  the  time  of  the  proof  the  contingency  has 
happened,  so  that  the  debt  is  exactly  ascertained,  it  may  still 
be  proved,  i .  e.,  the  rule  is  not  wanted,  because  you  can  ascer- 
tain the  amoimt  of  the  debt  without  it.    * 

[Followed  again  by  the  M.  E.  in  In  re  BridgeSj  Hill  v. 
Bridges,  50  L.  J.  E.,  Ch.  470 ;  L.  E.,  17  Ch.  Div.  342. 


The  Oceanic  Steam  Navigation  Company 

r.  Sutherberry. 

[50  L.  J.  E.,  Ch.  App.  308 ;  L.  E.,  10  Ch.  Div.  236.] 

An  administrator  may  make  a  fair  underlease  of  his  intes- 
tate's leaseholds,  but  this  is  an  exceptional  method  of  dealing 
with  the  assets,  and  the  underlessee  would  take  subject  to  the 
question  whether  under  all  the  circumstcmoes  the  underlease 
was  desirable.  Such  administrator  cannot,  any  more  than  an 
ordinary  trustee  can,  give  the  underlessee  an  option  to  pur- 
chase at  the  expiration  of  the  term  at  a  fixed  price.  That 
would  fetter  the  exercise  of  the  trust  for  sale  by  preventing 
the  administrator  from  selling  to  anyone  but  the  underlessees 
for  seven  years  at  a  price  fixed  in  advance. 


Long  V.  Ovenden. 

[50  L.  J.  E.,  Ch.'314 ;  L.  E,  16  Ch.  Div.  691.] 

The  trust  in  this  will  (exercising  a  power  given  by  marriage 
settlement)  is  to  pay  one-third  part  of  the  settled  funds,  after 
the  cesser  of  enjoyment  by  C,  the  father,  to  the  grandson  as 
and  when  he  shall  attain  twenty-one,  and  in  case  he  shall  die 
before  attaining  twenty-one,  then  over  to  an  object  of  the 
power.  The  grandson  is  not  an  object  of  the  power,  and 
therefore,  of  course,  the  appointment  to  him  is  bad ;  but  the 
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appointment,  if  he  dies  nnder  twenty-one,  in  favour  of  on^ 
objeot  of  the  power,  will  take  effect  as  being  within  the  limits 
of  the  rule  as  to  remoteness. 

The  only  question  is  what  becomes  of  the  income  of  the 
one-third  after  the  death  of  0.  until  the  event  happens  of  the 
grandson  attaining  twenty-one,  or  dying  under  that  age.  Is 
it  unappointed  or  4oes  it  go  with  the  capital  ?  I  have  no 
doubt  it  goes  with  the  capital,  i.  e,,  in  the  one  event  to  the 
appointee,  who  is  an  object  of  the  power,  and  in  the  other 
event  as  in  default  of  appointment. 

T/ie  capital  is  part  of  an  ascertained  trust  fund.  It  is  the 
same  in  effect  as,  and  analogous  to,  a  specific  legacy  with  post- 
poned enjoyment.  That  carries  intermediate  income.  If  a 
testator  gives  10,000/.  consols,  standing  in  his  name,  to  A. 
on  his  attaining  twenty-one,  A.  gets  the  consols  and  the  divi- 
dends as  from  the  death.  Indeed,  even  as  to  severed  general 
legacies  interest  is  allowed  as  from  the  death. 

If  a  flock  of  sheep  were  given,  to  be  delivered  to  A.  on  his 
attaining  twenty-one,  I  suppose  the  intermediate  increase  of 
the  flock  would  pass. 

So  when  you  give  a  third  or  other  share  of  a  fund  over 
which  you  have  a  power  of  appointment  to  A.  B.  at  twenty- 
one,  it  carries  with  it  the  whole  accretions  of  that  share  of  the 
fund  in  the  meantime,  either  by  way  of  income  or  otherwise. 


The  Cape  Breton  Company  (Limited)  v.  Fenn. 

[50  L.  J.  E.,  Ch.  App.  321 ;  L.  E.,  17  Ch.  Div.  198.] 

If  a  contributory  to  a  limited  company  obtains  leave  to 
take  proceedings  in  the  name  of  a  company  upon  giving  such 
indemnity  as  the  Court  shall  direct,  the  indemnity  must  be 
given  as  a  condition  precedent,  and  be  made  the  subject  of  a 
second  substantive  application  to  the  Court. 

The  solicitor  of  any  contributory  who  may  have  obtained 
Buch  an  order  cannot  intervene  to  continue  the  proceedings 
and  get  costs  in  case  of  the  bankruptcy  of  his  client,  the  con- 
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tributory.  The  only  ground  for  allowing  the  interference  of 
the  contributory  himself  is  the  principle  by  which  a  cestui  que 
trust  can  compel  his  trustee  to  allow  his  name  to  be  used  to 
recover  the  trust  property. 


In  re  Bees,  Bees  v.  George. 

[50  L.  J.  R,  Ch.  328 ;  L.  E.,  17  Ch.  Div.  701.] 

This  is  an  ordinary  gift  of  residue  upon  trust  for  the  testa- 
tor's wife  for  life,  with  remainder  to  his  children,  with  a  proviso 
for  bringing  into  hotchpot  sums  which  he  advanced  to  them 
during  his  lifetime.  How  is  the  property  to  be  divided 
amongst  the  children  so  as  to  give  effect  to  the  hotchpot 
clause  ?  All  the  advances  which  the  testator  directs  to  be 
brought  into  hotchpot  are  those  which  he  has  made.  There 
is  no  reference  to  interest  on  those  advances.  The  meaning 
is  that  the  children  are  to  share  equally  in  the  residuary 
estate  as  it  is  after  the  widow's  death.  You  must,  therefore, 
reckon  interest  on  the  advances  as  from  that  time  up  to  the 
period  of  distribution.  The  object  is  to  make  the  children 
equal  in  the  residue  to  be  divided  between  them,  and  in 
nothing  else. 

Pascoe  r.  Richards. 

[50  L.  J.  E.,  Ch.  337 ;  44  L.  T.,  N.  S.  87 ;  29  AV.  E.  330.] 

Upon  admissions  in  reply  and  previous  pleadings  a  defen- 
dant who  has  not  counter-claimed  may,  under  Order  XL., 
r.  11,  apply  to  have  the  action  dismissed  as  to  him,  on  the 
ground  that  the  plaintiff  is  not  entitled  to  any  relief  against 
him.  The  words  "  relief  claimed  "  include  relief  from  the 
position  of  defendant. 

Litton  V.  Litton^  or  Linton  v.  Linton  (46  L.  J.  E.,  Ch.  64 
(V.-C.  Hall) ;  L.  E.,  3  Ch.  Div,  793),  considered  and  qualified. 

?.  A  A 
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In  re  Finch,  Abbiss  v.  Bumey. 

[50  L.  J.  R.,  Ch.  App.  348 ;  L.  R.,  17  Ch.  Div.  211.] 

The  M.  R. :  The  questions  are— (1)  Whether  the  rules  as 
to  remoteness  apply  as  to  what  has  l)een  termed  an  equitable 
remainder ;  and  (2)  Whether  here  there  is  a  true  equitable 
remainder  or  an  executory  devise. 

There  is  a  devise  of  freeholds  to  named  trustees  and  their 
heirs,  upon  trust  to  pay  the  rents  to  the  wife,  M.,  for  her 
life,  then  upon  trust,  that  the  trustees  should,  during  the  life 
of  one  U.  M.,  an  alien,  who  was  then  living,  retain  the  rents 
for  their  own  use  during  the  natural  life  of  the  said  H.  M., 
and  after  his  death  upon  trust  to  convey  the  freeholds  "  unto 
such  son  of  W.  M.  as  shall  first  attain  the  age  of  twenty-five 
years,  when  he  shall  have  attained  his  said  age  of  twenty- 
five  years,  his  heirs  and  assignees  absolutely  for  ever."  Then 
follow  certain  names  and  arms,  conditions,  and  a  direction 
that,  in  the  meantime,  the  rents  should  accumulate  for  his 
and  their  benefit.  W.  M.  had  a  son,  who,  after  the  testator's 
death,  but  during  the  lifetime  of  testator's  wife  M.,  attained 
twenty-five.     The  wife  and  II.  M.  are  both  now  dead. 

If  this  is  an  equitable  limitation— a  limitation  by  way  of 
equitable  devise— it  is  void  for  remoteness;  the  rule  is  that 
to  be  valid  the  devise  must  take  effect  within  a  life  in  being 
and  twenty-one  years  afterwards.  It  was  said  that  the 
gift  to  the  son  of  W.  M.  was  an  equitable  remainder 
which,  according  to  the  law  of  remainders,  could  only  take 
effect  on  the  death  of  the  survivor  of  the  wife  M.  and 
II.  M. ;  that,  consequently,  as  the  son  of  W.  M.  was  then 
living  and  had  attained  twenty-five,  it  could  not  be  void 
for  remoteness,  as  it  must  take  effect  not  only  within  the 
life  but  within  the  life  in  being  and  twenty- one  years 
afterwards.  It  is  not  accurate  to  say  that  contingent  equit- 
able remainders  stood  on  the  same  footing  as  contingent 
legal  remainders.  The  rule  as  to  the  latter  is  the  old 
feudal  rule  that  there  must  always  bo  a  tenant  to  render 
services  to  the  lord.  The  legal  estate  in  the  trustees  fulfilled 
the  feudal-  necessities,  and  there  was  no   reason  why  the 
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limitation,  in  remainder,  of  the  equitable  interest,  should  not 
take  eflfect  according  to  the  intention  of  the  testator.  This 
illustration  will  explain :  where  the  fee  is  vested  in  trustees 
upon  trust  for  a  man  for  life,  and  after  his  death  upon  trust 
for  such  of  his  children  as  being  sons  attain  twenty-one,  or 
being  daughters  attain  that  age  or  marry  under  that  age, 
and  at  the  death  of  the  tenant  for  life  there  are  some  children 
adult  and  some  minors,  it  has  always  been  held  that  the 
minors  take ;  but,  if  equity  followed  the  law,  then,  as  there 
were  at  the  death  of  the  tenant  for  life  persons  capable  of 
taking,  viz.,  the  adult  children,  they  would  take  to  the  exclu- 
sion of  the  minor  children.  When  the  legal  fee  is  outstand- 
ing in  trustees,  therefore,  the  part  of  the  doctrine  of  contingent 
legal  remainders  which  compelled  a  vesting  at  the  termination 
of  the  prior  estate  of  freehold,  ceases  to  have  any  application. 
[The  M.  E.  observes  that  even  as  to  the  legal  contingent 
remainder  the  law  had  now  been  altered  by  statute.  See 
40  &  41  Vict.  c.  33.] 

I  find  no  equitable  remainder  here.  It  is  a  gift  to  the 
trustees  upon  trust  for  the  lady  for  life,  then  for  their  own 
benefit,  which  is  not  an  equitable  remainder,  because  they, 
having  the  legal  ownership,  there  is  no  such  thing  as  a  sepa- 
rate equitable  estate.  The  direction  to  convey  does  not  give 
the  son  of  W.  M.  an  equitable  remainder.  It  is  an  executory 
limitation,  subject  to  all  the  laws  with  regard  to  executory 
limitations  [and  amongst  them  to  the  rule  against  remote- 
ness]. 

Smith  V.  Dale. 

[50  L.  J.  E.,  Ch.  352 ;  L.  E.,  18  Ch.  Div.  516.] 

Two  executors  or  trustees  appeared  by  the  same  solicitor. 
One  of  them  received  money  belonging  to  the  estate,  and 
has  made  default  in  paying  it  over.  The  other  executor  had 
nothing  to  do  with  the  receipt  of  the  money,  and  is  not  liable 
for  it.  If  there  had  been  no  question  of  default  in  the 
case,  or  if  the  executor,  who  is  not  a  debtor  to  the  estate,  had 
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appeared  separately,  be  would  have  been  entitled  to  all  bis 

costs.     But  the  defaulting  executor  would  not  have  got  costs 

until  be  had  made  good  his  default.    If  the  executors  appear 

together  the  same  rule  is  applied,  the  costs  of  the  defaulting 

executor  being  disallowed.     It  is  argued  that  if  one  of  the 

executors  is  not  a  defaulter  be  is  to  get  not  only  bis  own 

oosts  but  all  the  costs  of  his  co-executor.    That  is  not  so. 

That  would  give  his  solicitor  the  oosts  of  the  defaulter.     If 

the  solvent  executor  appears  by  the  same  solicitor  as  the 

defaulter  it  is  his  own  fault  or  misfortune. 

I  dissent  from   Watson  v.  Row^  43  L.  J.  E.,  Ch.  664; 

L.  E.,  18  Eq.  680. 

Comment. 

See  Re  Basham^  Ilannay  v.  .Basham  (52  L.  J.  E.,  Ch.  408; 
L.  R.,  23  Ch.  Div.  195),  where  Chitty,  J.,  followed  Ihe  above, 
approving  also  North,  J.'s  decision  in  Lewis  v.  Track  (21  Ch. 
Div.  863),  but  not  following  dare  v.  Clare  (51  L.  J.  E.  53;  L.  E., 
21  Ch.  Div.  867— V.-C.  Hall). 


In  re  The  Mutual  Society. 

[50  L.  J.  E.,  Ch.  400 ;  L.  E.,  18  Ch.  Div.  530.] 
The  costs  of  a  representative  contributory  summons  in  the 

winding-up  of  a  company  are  not  to  be  allowed  as  between 

solicitor  and  client. 

Part's  case  (L.  E.,  10  Eq.  622— V.-C.  Bacon)  not  followed 

on  this  point. 


The  M.  E.  in  TAe  Original  Hartlepool  Collieries  v.  Gibb 
(46  L.  J.  E.,  Ch.  yil ;  L.  E.,  5  Ch.  Div.  713),  and  Tara*. 
seur  V.  Krupp  (L.  E.,  15  Ch.  Div.  474),  held  that  a  counter- 
claim could  not  be  brouglit  in  respect  of  a  cause  of  action 
arising  after  the  issue  of  the  writ  in  the  original  action. 
Fry,  J.,  in  Beddall  v.  Maitland  (L.  E.,  17  Ch.  Div.  174 ; 
50  L.  J.  E.,  Ch.  40)  held  otherwise.  And  in  M^Goican  v. 
Middlcton  (52  L.  J.  E.,  Q.  B.  355),  Vavasseur  v.  Krupp  was 
overruled.    A  counter-claim  is  to  be  treated  as  a  cross  action. 
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The  Plating  Company  (Limited)  r.  Farquharson. 

[50  L.  J.  E.,  Ch.  App.  406 ;  L.  R.,  17  Cli.  Div.  49.] 

The  M.  R. :  To  justify  an  order  for  committal  of  a  printer 
for  contempt  in  the  insertion  of  advertisements  it  must  be 
shown  that  they  would  convey  to  a  person  of  ordinary  intel- 
ligence .the  fact  that  they  would  be  likely  to  interfere  with 
the  administration  of  justice.  These  motions  against  editors 
and  printers  of  newspapers  should  be  discouraged.  I  do  not 
profess  to  imderstand  Pool  v.  Sacheverel  (IP.  Wms.  675)  as 
reported.  The  advertisement  there  was  treated  as  a  direct 
inducement  to  the  subornation  of  perjurj'.  Upon  the  facts 
stated  in  the  report  I  should  have  differently  concluded. 
[Motions  intended  only  to  result  in  an  apology  and  payment 
of  costs  are  in  themselves  a  contempt  of  Court.  (L.  JJ.  Cotton 
and  James.)] 


Emma  Silver  Mining  Company  v.  Grant. 

[50  L.  J.  R.,  Ch.  449 ;  L.  R.,  17  Ch.  Div.  122.] 

The  M.  E. :  An  agent  for  the  purchaser  of  a  horse— say, 
his  groom — goes  to  the  vendor  and  says,  "  What  will  you 
take  for  it  ? "  and  the  vendor  replies,  "  I  will  take  100/," 
The  agent  says,  "  Make  it  120/.,  and  we  will  divide  the  20/." 
Is  that  transaction  a  fraud  upon  the  purchaser  or  not  ? 

In  this  case  you  have  only  to  substitute  100,000/.  for  the 
horse  and  these  two  great  financial  agents  for  the  groom,  and 
the  two  cases  are  substantially  identical.  This  is  a  fraud. 
Is  it  a  "  breach  of  trust "  within  sects.  31  and  49  of  the 
Bankruptcy  Act,  1869  ?  I  think  so.  The  injured  company 
can  prove  under  G.'s  liquidation  for  the  sum  found  due  from 
him  as  a  promoter  under  the  imdisdosed  agreement  with  the 
vendors. 
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In  re  Hethuen  and  Blore. 

[50  L.  J.  E.,  Ch.  464 ;  L.  E.,  16  Ch.  Div.  696.] 
D.  P.  made  her  will  in  1854,  thus :  "  I  commit  to  paper 
my  wishes  respecting  the  disposal  of  my  property,  and  give 
this  as  my  last  will  and  testament.  Everything  I  am 
possessed  of  I  leave  to  my  dearest  sister,  S.  P.,  for  her  life. 
After  her  death  I  give  and  devise,  as  here  annexed."  Then 
followed  some  specific  and  pecuniary  legacies,  some  of  which 
were  expressed  to  be  "  devised  "  to  the  legatees.  The  will 
then  concluded :  "  My  two  nephews,  II.  H.  M.  and  F.  P.  M., 
I  leave  my  executors,  and  the  latter  residuary  legatee."  In 
1869  the  testatrix  made  a  codicil  to  her  will,  but  it  referred 
only  to  some  legacies  given  by  it.  At  the  respective  dates 
of  her  will  and  codicil  she  had  no  freehold  property,  but 
afterwards  purchased  some,  and  it  belonged  to  her  at  the 
time  of  her  death. 

The  M.  E. :  The  fact  that  at  the  date  of  her  will  this  lady 
had  no  freeholds  is  not  without  importance.  The  presump- 
tion against  intended  intestacy  is  not  so  strong  as  to  property 
which  there  was  no  present  intention  to  acquire.  The 
expression  of  the  wkhes  of  the  testatrix  "respecting  the 
disposal  of  her  property  "  does  not  amount  to  a  disposal  of 
that  property.  S.  P.  takes  all^  land  included,  during  her 
life ;  but,  although  everything  is  left  to  a  person  for  life,  it 
does  not  follow  that  everything  is  left  after  her  decease.  It 
does  not  appear  to  mo  that  there  is  in  this  will  the  amount 
of  context  necessary  to  give  "  residuary  legatee  "  the  mean- 
ing of  "  residuary  devisee."  Hughes  v.  Pritchard  (46  L.  J. 
E.,  Ch.  840 ;  L.  E.,  6  Ch.  Div.  24)  turned  on  the  general 
words  at  the  beginning  and  the  gift  of  parts  of  real  pro- 
perty contained  in  the  will. 

In  re  Grundy,  Kershaw  &  Co. 

[50  L.  J.  R,  Ch.  467;  L.  E.,  17  Ch.  Div.  108.] 
Sect.  38  of  the  6  &  7  Vict.  c.  79  (The  SoHcitors  Act,  1843) 
(third  party  clause),  only  applies  to  solicitor  and  client  costs. 
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If  on  a  party  and  party  taxation,  where  the  party  taking 
the  taxation  pays  the  costs,  the  solicitor  whose  bill  is  under 
taxation  delivers  an  extortionate  bill  with  a  view  to  increase 
the  costs  of  taxation,  the  Master  can  specially  report  the 
circumstances,  and  the  Court  may  deprive  the  solicitor  of  his 
costs,  and  make  him  pay  the  costs  of  the  taxation. 


Bayner  r.  Preston. 

[50  L.  J.  R,  Ch.  App.  472;  L.  E.,  18  Ch.  Div.  1  (aflarming  the 

M.  R.)]- 

A  house  insured  against  fire  by  the  vendor  was,  after  the 
date  of  the  contract,  offered  for  sale,  but,  before  completion, 
partly  burnt  down,  and  the  vendor  received  the  insurance 
monies.  There  was  no  provision  in  the  contract  as  to  insur- 
ance. Held  (diss.  James,  L.  J.)  that  the  purchaser  could  not, 
as  against  the  vendor,  recover  the  insurance  money  either  as 
an  abatement  of  his  purchase  money  or  for  the  reinstatement 
of  the  premises. 

The  M.  E.  (L.  E.,  14  Ch.  Div.  297) :  If  the  matter  had 
been  res  integra  I  might  have  found  some  way  of  assisting 
the  plaintiff,  but  the  case  is  concluded  by  authority. 

In  Paine  v.  Meller  (6  Ves.  349),  decided  by  Lord  Eldon 
seventy-nine  years  since,  the  judge  plainly  puts  it  that  in 
buying  a  house  you  do  not  buy  the  existing  policy. 

In  Poole  V.  Adams  (33  L.  J.  E.,  Ch.  639 ;  12  W.  E.  68), 
V.-C.  Kindersley  held  that  in  the  absence  of  any  provision  in 
his  contract  a  purchaser  of  a  house  is  not  entitled  to  the  bene- 
fit of  an  existing  insurance  against  fire. 

The  L. JJ.  Cotton  and  Brett  upheld  the  M.  E.  Both  ex- 
pressed a  doubt  as  to  whether,  as  between  the  vendor  and  the 
insurance  company,  the  vendor  could  retain  the  money. 

Comments. 

The  ultimate  result  of  this  Htigation  is  shown  by  Castellain  V. 
Preston  J  52  L.  J.  E.,  Q.  B.  App.  366.  The  insurance  company 
recovered  from  the  vendors  the  amount  paid  by  them.  It  was 
held  that  the  contract  of  insurance  was  one  of  full  indemnity  to 
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the  amoiint  assured,  and  nothing  more ;  that  the  defendant  Iiad 
received  the  full  purchase  money  as  well  as  the  insurance  money, 
and  must  therefore  bring  into  ac<iount  the  part  of  the  purchase 
money  received  by  him  subsequently  to  the  payment  of  the 
insurance  money,  such  part  having  diminished  the  loss. 

Unless  the  amoimt  recovered  as  above  was  paid  over  to  the 
purchaser,  it  is  plain  that  he  is  without  legal  remedy  in  such  a 
case.  The  lesson  to  purchasers  is — (1)  Either ,  on  signature  of 
contract  J  to  insure  against  fire  in  their  own  nameSy  or  (2)  To  satisfy 
themselves  that  there  is  an  existing  sufficient  insurancey  and  that  the 
contract  passes  to  them  the  benefit  of  such  insurance. 


Kinsman  r.  Bouse. 

[50  L.  J.  E.,  Ch.  486 ;  L.  B.,  17  Ch.  Div.  104.] 

The  3  &  4  WiU.  4,  c.  27,  s.  28  (Statute  of  Limitations), 
means  that  the  mortgagor  shall  not,  after  the  time  and  under 
the  oircumstemces  there  mentioned,  redeem  the  mortgage  on 
the  land  of  ichich  possession  is  taken.  The  section  says  "r/wy  " 
land,  not  "  the  "  land. 

If  a  mortgagee,  taking  possession,  omits,  by  mistake,  to 
take  possession  of  a  piece  of  land  comprised  in  the  mortgage 
(not  knowing  that  it  is  so  comprised),  and  some  other  mort- 
gagee takes  possession  of  that  piece,  would  the  first  mort- 
gagee lose  the  benefit  of  the  possession  he  had  taken  under 
his  mortgage  ?  Certainly  not.  In  this  case  the  mortgagees 
have  been  in  possession  of  part  of  the  land  for  more  than 
twenty  years,  which  is  a  suflScient  compliance  with  the 
section.  Then  it  is  said  that  by  sect.  16  the  right  of  the 
mortgagor  is  saved  by  his  absence  beyond  seas,  but  sect.  16 
does  not  apply  to  a  mortgagor,  and  sect.  28  (which  does 
apply)  contains  no  such  exception.  An  action  to  redeem  is 
not,  properly  speaking,  "  an  action  to  recover  land ''  within 
sect.  16,  which  evidently  refers  to  actions  where  the  rightful 
owner  has  been  dispossessed. 
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In  Re  The  British  Seamless  Paper  Box  Company 

(Limited). 

[50  L.  J.  E.,  Ch.  App.  (affirming  the  M.  E.)  497 ;  L.  E.,  17 

Ch.  Div.  467.] 

The  M.  R. :  If  promoters  arrange  to  get  a  profit  for  them- 
selves out  of  what  is  apparently  paid  to  the  vendor,  it  is 
immaterial  whether  the  contract  with  the  vendors  is  approved 
of  by  the  directors  of  the  company,  who  are  the  promoters, 
just  before  the  allotment  of  shares  or  just  after.  In  both 
cases  the  intention  is  to  cheat  future  shareholders,  and  of 
course  it  makes  no  difference  whatever  that  the  persons  who, 
when  the  allotment  was  made,  were  the  promoters,  or  their 
nominees,  knew  of  the  fraud.  You  can  defraud  future,  as 
well  as  actual,  allottees.  But  here  the  transaction  was  bond 
fide,  and  the  company  itself  had  adopted  it  with  the  know- 
ledge of  every  member  of  the  company,  without  any  inten- 
tion of  bringing  in  any  other  shareholder*  or  defrauding  any 
future  allottee. 

Afterwards  five  gentlemen  who  were  strangers  joined  the 
company.  There  is  a  confiict  of  evidence  as  to  whether  they 
knew  of  the  original  agreement  effectuated  by  the  bona  fide 
transactions  above  mentioned  or  not.  But  the  subsequent 
allotment  of  shares  to  these  five  gentlemen  was  not  originally 
contemplated,  the  company  having  been  plainly  intended  to 
be  confined  to  the  American  inventors  and  a  few  others  who 
advanced  capitcd  (eight  in  all).  They  alone  signed  the 
memorandum  of  association.  This  subsequent  allotment 
ought  not,  therefore,  to  be  held  to  alter  the  relations  between 
the  company  and  its  vendors.  I  think  that  the  original 
unregistered  agreement,  of  January,  1874,  between  the  three 
owners  of  the  patent  and  R.,  whereby  R.  was  to  assist  them 
in  forming  a  company  to  purchase  the  patent  for  32,000/., 
and  R.  was  to  receive  6,000/.  out  of  the  purchase  money  in 
paid-up  shares, — although  I  am  satisfied  of  its  bofia  fideSy-^ 
ought  to  have  been  stated  in  the  memorandum  of  association, 
and  therefore  do  not  give  costs.     But  this  application  (under 
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sect.  165)  must  fail.  The  allotments  which  the  eight  original 
memhers  chose  to  make  as  between  themselves  and  to  each 
other  hurted  no  one  outside  them.  The  case  of  The  Society  of 
Practical  Knowledge  v.  Abbott  (2  Beav.  559)  does  not  apply. 
There,  by  the  terms  of  the  charter  of  incorporation,  the  four 
persons  who  obtained  it  had  no  right  to  allot  the  shares 
except  for  cash,  and  they,  having  sold  the  shares  to  other 
people,  were  held  to  be  rightly  sued  for  the  balance  of  cash 
due  on  their  allotments. 

L.  J.  James :  As  the  M.  B.  says,  the  question  resolves  itself 
into  one  of  honesty  or  dishonesty.  These  men  intended  to 
be,  and  were,  the  sole  members  of  the  company,  and  sole  pro^ 
prietors  of  the  patent ;  the  arrangements  between  themselves 
concerned  them  only,  and  they  were  the  only  members  of 
the  company  at  the  time. 

L.  J.  Brett :  The  judgment  of  the  M.  B.  is  founded  on 
this,  that  at  the  time  this  transaction  was  completed  not  only 
every  member  of  the  company  knew  its  nature  and  adopted 
it,  but  it  was  not  then  intended  that  any  other  person  should 
become  a  member  of  the  company.  Therefore  there  was  no 
secrecy  and  no  ''misfeasance  or  breach  of  trust"  within 
sect.  165.  Of  course,  when  new  shareholders  are  called  in 
shortly  after  a  transaction  of  this  kind,  and  such  transaction 
is  not  disclosed  to  the  new  shareholders,  there  would  be 
strong  evidence  from  which  to  infer  fraud. 


Kudow  V.  The  Great  Britain  Mutual  Life  Assurance 

Society. 

[50  L.  J.  E.,  Ch.  App.  504 ;  L.  R,  17  Ch.  Div.  600.] 

Where  judgment,  with  costs,  has  been  recovered  against  a 
principal  defendant,  and  a  formal,  but  necessary,  co-defen- 
dant, who  is  entitled  to  his  costs,  has  been  added,  the  order 
is  now  made  direct  against  the  principal  defendant  to  pay 
such  costs.    The  old  practice  (followed  in  the  Court  below) 


DECIStONS  OF  SIR  G.  JESSEL,  M.R.  363 

was  to  direct  the  plaintiff  to  pay  the  costs  and,  have  them 
over  again  from  the  principal  defendant. 

Sect.  85  of  the  Companies  Act,  1862,  giving  a  judicial 
discretion  as  to  restraining  proceedings  after  presentation  of 
petition  to  wind  up,  applies  to  an  unregistered  company. 
The  words  "  being  wound  up,"  in  sect.  204,  mean  "  in  course 
of  being  wound  up,"  and  the  combined  effect  of  this  sect, 
and  sect.  199  is  to  import  into  the  winding-up  of  an  un- 
registered company  all  the  provisions  of  the  Act  relating  to 
winding-up  by  the  Court.  The  Court  in  this  case,  acting 
under  the  discretion  given  by  sect.  85,  allowed  an  execution 
(for  the  formal  co-defendant's  costs)  to  be  proceeded  with 
where,  through  the  laches  of  the  company,  they  did  not  pro- 
vide for  these  costs  as  they  should  have  done,  and  the  posi- 
tion of  the  execution  creditor  had  been  materially  affected  by 
such  laches  and  the  form  of  the  order. 


The  Great  Western  Railway  Company  v.  The 
Waterford  and  Limerick  Railway  Company. 

[50  L.  J.  E.,  Ch.  App.  513 ;  L.  E.,  17  Ch.  Div.  493.] 

A  special  Act  empowered  two  railway  companies  to  enter 
into  statutory  traffic  agreements,  but  contained  no  clause 
authorizing  or  requiring  differences  to  be  referred  to  arbitra- 
tion. The  two  companies  entered  into  a  statutory  traffic 
agreement,  which  contained  a  special  arbitration  clause  direct- 
ing that  any  matters  in  difference  should  be  referred  to  an 
arbitrator  to  be  appointed  as  thereby  directed. 

A  difference  arose  as  to  the  manner  in  which  accoimts 
should  be  taken  under  the  agreement.  One  company  applied 
ex  parte  to  the  railway  commissioners,  under  the  Regulation 
of  Railways  Act,  1873  (36  &  37  Vict.  c.  48),  to  determine 
the  matter,  who  thereupon  cited  the  other  company  to  appear 
before  them.  Held,  on  writ  for  prohibition,  that  the  commis- 
sioners had  no  jurisdiction  to  determine  the  matter. 

The  36  &  37  Vict.  c.  48,  s.  8,  only  applies  to  the  par- 
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ticulor  diiferences  wliioh  the  special  or  general  Act  requires 
shall  be  referred  to  arbitration. 

The  application  below  was  for  injunction  and  prohibition. 
The  M.  li.  refused  the  injunction,  and  the  L.JJ.  upheld  him 
in  that  refusal,  holding  that  an  injunction  does  not  go,  but  that 
a  well-founded  objection  of  want  of  jurisdiction  in  the  Rail- 
way Commissioners  is  ground  for  setting  aside  the  award  when 
made,  or  that  a  prohibition  would  go. 

The  M.  It.  thought  he  could  not  overrule  The  Stokes  Bay 
Rail  and  Pier  Co.  v.  T/te  London  and  Souih  Western  Bail.  Co. 
(2  Nev.  &  Mac.  144),  and  The  Port  Patrick  Rail.  Co,  v.  The 
Caledonian  Rail,  Co,  ('3  Nev.  &  Mae.  189),  and  so  refused 
the  prohibition,  while  expressing  great  doubts.  The  L.JJ. 
overruled  these  cases,  and  made  the  rule  for  a  prohibition 
absolute. 

Want  of  jiuisdiction  in  an  arbitrator  is  not  a  ground  for 
restraining  proceedings  before  him,  since  the  objection  can 
be  taken  when  it  is  sought  to  enforce  the  award. 


Bobinson  r.  Pickering. 

[50  L.  J.  E.,  Ch.  App.  527 ;  L.  E.  16  Ch.  Div.  660.] 

The  M.  E. :  The  general  engagements  of  a  married  woman, 
contracted  on  the  faith  of  her  separate  property,  bind  the 
property  in  the  sense  that  the  creditor  can  obtain  a  judgment 
against  the  separate  estate,  and  payment  out  of  it.  But  the 
married  woman  cannot  be  restrained  from  parting  with  her 
property  until  the  creditor  can  establish  his  right  by  judgment. 


Salt  t\  Cooper. 

[50  L.  J.  E.,  Ch.  App.  (affirmed  by  M.  E.)  529;  L.  E.,  16  Ch. 

Div.  544.] 

The  M.  E. :  The  receiver  of  a  Court  of  Bankruptcy  has 
such  legal,  although  not  actual,  possession  from  the  moment 
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of  his  appointment  as  to  render  the  equitable  execution 
afforded  by  the  appointment  of  a  receiver  in  a  creditor's 
aotion,  made  a  quarter  of  an  hour  later,  ineffectual,  notwith- 
standing prior  seizure  under  the  latter,  and  notwithstanding 
absence  of  notice  to  the  creditor  of  the  bankruptcy  proceedings 
or  of  any  act  of  bankruptcy. 

(2.)  The  receivership  in  bankruptcy  is  a  good  receivership 
until  the  receiver  is  discharged,  and  it  makes  no  difference 
that  proceedings  originally  in  bankruptcy  are  afterwards 
converted  into  those  by  liquidation. 

(3.)  After  final  judgment  and  while  same  remains  unsatis- 
fied, a  receiver  may  be  appointed,  although  there  is  no  claim 
to  the  appointment  of  a  receiver  in  the  writ,  and  without 
issue  of  a  fresh  writ.  The  action  is  in  such  a  case  a  **  cause 
or  matter  pending  "  within  the  Judicature  Act,  1873,  sect.  24, 
Bub-sect.  7. 

The  L.  JJ.  upheld  the  decision  (I),  and  it  was  not  necessary 
for  them  to  deal  with  (2)  and  (3).  They  held,  as  had  the 
M.  E.  held,  that  the  seizure  by  the  (equitable)  execution 
creditor  was  not  "  a  lawful  seizure "  so  as  to  be  protected 
under  sect.  95. 

Chatterton  r.  Watney. 

[50  L.  J.  R,  Ch.  App.  535 ;  L.  E.,  17  Ch.  Div.  259.] 

A.  mortgaged  leaseholds  to  B.,  C.  and  D.  in  succession. 
E.,  a  judgment  creditor  of  D.,  obtained  a  garnishee  order 
against  A.,  attaching  all  debts  due  from  A.  to  D.,  to  answer 
his  judgment.  Afterwards  D.  assigned  his  mortgage  to  P. 
B.,  the  first  mortgagee,  sold  the  property  under  his  power  of 
sale  and  paid  off  himself  and  C.  There  remained  in  his 
hands  a  surplus,  but  not  enough  to  satisfy  the  claim  of  the 
third  mortgagee. 

The  M.  K. :  The  effect  of  rules  3  and  4,  Ord.  45  (1875),  is 
simply  that  the  attached  debt  is  boimd  in  the  hands  of  the 
garnishee.  What  is  the  effect  of  binding  a  mortgage  debt  P 
By  27  &  28  Vict.  c.  112,  s.  1,  no  judgment  is  to  affect  any 
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land  until  actual  deliTeiy  in  execotioiL  The  judgment, 
theieforey  does  not  affect  the  leasdiolds  of  whidii  D.  was 
mortgagee,  for  ^^  land ''  in  the  statute  indndes  ^  any  iniertMt^* 
in  ^  all  hereditaments,  corporeal  or  incorporeaL''  The  Ber- 
Tice  of  the  garnishee  order  on  the  mortgagor  does  not  operate 
as  a  transfer  of  the  mortgage. 

L-  J.  Brett :  When,  in  Ex  parte  Jaelyne  (47  L.  J.  E.,  Bank. 
92;  L.  B.,  8  CL  Div.  330),  L.  J.  James  speaks  of  a  debt 
being  ^'  absolutely  transferred  "  to  the  judgm^it  creditor  bj 
service  of  the  garnishee  order,  he  must  be  taken  to  haye 
spoken  only  colloquially,  and  in  the  same  sense  as  in  r.  3, 
Ord.  45.     The  word  "  transfer  "  is  not  used  in  that  order. 


Eager  r.  FnmivalL 

[oO  L.  J.  E.,  Ch.  537  ;  L.  E.,  17  Ch.  Div.  115.] 

A  testator  by  will  made  since  the  Wills  Act  (1834)  de- 
vised freeholds  to  his  daughter  in  fee,  for  her  separate  use. 
She  died  before  him,  intestate,  but  having  married  and  left 
issue  a  daughter  who  was  living  at  testator's  death  and 
capable  of  inheriting  the  freeholds,  lleld,  that  her  husband 
was  entitled  to  an  estate  by  curtesy  in  them. 

The  M.  11.:  Johnson  v.  Johnson  (13  L.  J.  R.,  Ch.  79;  3 
Hare,  157),  and  other  cases  following  it,  have  decided  that  the 
gift  in  the  above  case  is  to  take  effect  as  if  the  actual  death 
of  the  devisee  had  happened  immediately  after  the  death  of 
the  testator,  and  with  all  the  consequences.  This  property 
was  therefore  disposable  by  the  will  of  the  daughter,  or  de- 
scended as  on  her  intestacy  (as  here).  The  person  to  take  is, 
therefore,  her  heir,  who,  under  the  Inheritance  Act,  takes  as 
purchaser.  That  is  clear.  In  the  case  of  a  husband  and  wife 
it  is  not  so  clear.  As  to  a  husband,  this  being  a  devise  of 
the  legal  estate  with  superadded  direction  as  to  separate 
use  (wliicli,  as  I  hold  in  Cooper  v.  Macdonald  (supra,  p.  209), 
does  not  affect  a  devise  of  the  legal  estate),  the  husband 
would  take   under   his  legal   rights    without  those   rights 
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being  eut  down  by  the  superadded  direction  as  to  separate 
use. 

It  is  settled  law  that  a  husband  cannot  take  curtesy  in  pro- 
perty which  was  the  fee  simple  of  the  wife  in  possession  un- 
less there  has  either  been  entry  or  something  equivalent  to 
entry — such  as  a  receipt  of  rent — to  entitle  the  wife  to  be 
described  as  being  seised  in  fee  of  the  property.  If  it  de- 
scends to  the  wife,  for  instance,  and  the  husband  does  not 
enter  in  her  right  before  her  death,  he  does  not  get  an  estate 
by  the  curtesy ;  the  reason  is,  that  it  is  considered  to  be  the 
husband's  own  fault  for  not  entering.  He  had  an  estate  dur- 
ing the  coverture,  and  he  has  not  taken  due  advantage  of  his 
opportunities  of  becoming  seised.  But  where  he  cannot,  from 
the  nature  of  the  estate,  become  seised,  a  seisin  in  law  is 
sufficient,  and  he  is  not  deprived  of  his  curtesy  where  he 
could  not,  by  any  act  of  his  ovm,  have  obtained  legal  seisin. 

Now  here  the  husband  could  not  have  obtained  seisin.  The 
effect  of  the  Act  is  as  if  the  wife  had  died  a  moment  after 
her  father.  During  that  moment  the  husband  could  not 
have  obtained  seisin.  There  was  not  time  enough.  See  Co. 
Litt.  29,  a.  where  it  is  said  that  "Littleton  intendeth  a  seisin 
in  deed  if  it  may  he  attained  unto^  And  so  he  goes  on  to 
speak  of  the  case  of  an  advowson  or  rent  in  fee  where  the 
wife,  before  the  church  becomes  vacant,  or  the  rent  due,  dies. 
"  She  had  but  a  seisin  in  law,  and  yet  he  shall  be  tenant  by 
the  curtesy,  because  he  could  by  no  industry  attain  to  any 
other  seisin.  Et  impotentia  excxisat  legem.*'  That  exactly 
applies  here. 

[Counsel  arguendo  refers  to  the  M.  R.*s  decision  in  Pickers^ 
gill  V.  Rodger y  L.  E.,  5  Ch.  Div.  163,  as  showing  that  the 
property  fell  to  the  daughter  so  as  to  enable  her  to  dispose  of  it.] 

Comment. 

As  to  cases  coming  within .  the  Married  Women's  Property 
Act,  1882,  the  same  reasoning  applies,  as  that  statute  does  not 
affect  the  husband's  rights  on  intestacy  of  his  wife.  In  the 
argument  reference  is  made  to  the  case  of  Pearce  v.  Graham 
{atitey  p.  211),  in  which  V.-C  Kindcrsley  held  that,  notwith- 
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standing  the  fiction  as  to  suryivorsliip  created  by  sect.  3^  of  the 
Wills  Act,  a  legacy  coming  under  the  terms  of  that  section  was 
not  acquired  during  the  coverture^  within  the  meaning  of  a 
covenant  to  settle  property  so  acquired.  The  Act  could  not  pro- 
long the  coverture.  But  if  the  parent's  will  itself  contains  a 
direction  that  the  share  of  a  daughter,  if  she  survives,  shall  be 
subject  to  the  trusts  of  her  marriage  settlement,  that  must  have 
effect.  {Re  Hone's  Trusts ^  ante,  p.  211.)  The  observations  in  the 
note  to  Cooper  v.  Macdonald  apply  strongly,  having  reference  to 
these  recent  decisions.  The  statutory-  separate  use,  under  the  Act 
of  1882,  may  operate  differently  from  the  equitable  separate 
use.  Formerly,  where  no  trustee  was  intervened,  the  hus- 
band was  deemed  to  be  the  trustee  for  the  wife.  {Parker  v.  Brooke, 
9  Yes.  583.)  Now,  the  fiction  is  that  the/e»ie  covert  is  **as  if 
^feme  sole.^^  This  a2)pears  to  give  her  the  full  legal  as  well  as 
equitable  interest.  The  necessity  for  acknowledgment  in  case 
of  a  separate  use  arose  from  the  fact  that  there  was  without  it  no 
power  over  the  legal  remainder  in  fee.  (Prideaux  Conv.  8th  ed. 
p.  182.)    The  1882  Act  seems  to  give  such  a  power. 


In  re  E.  Warner's  Settled  Estates,  Warner  to  SteeL 

[50  L.  J.  E.,  Ch.  542 ;  L.  E.,  17  Ch.  Div.  711.] 

The  proviso  in  the  42nd  section  of  the  Succession  Duty 
Act,  which,  on  a  sale  of  settled  real  estate,  transfers  the  duty 
from  the  property  sold  to  that  acquired  in  substitution  for  it, 
and  charges  it  in  the  meantime  upon  the  successor's  interest 
in  the  sale  moneys,  applies  to  a  sale  under  the  Settled  Estates 
Acts  as  well  as  to  a  sale  under  a  power  in  a  settlement.  Con- 
sequently, in  either  case,  the  purchaser  is  discharged  from 
liability  to  succession  duty. 

In  fact,  sect.  22  of  the  Settled  Estates  Act,  1877,  expressly 
says  that  the  conveyance  executed  thereunder  by  the  person 
directed  by  the  Court  "  shall  take  effect  as  if  the  settlement 
had  contained  a  power  enabling  such  person  or  persons  to 
effect  such  sale,  and  so  as  to  operate  (if  necessary)  by  way  of 
revocation  and  re-appointment  of  the  use." 
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Thomas  v.  The  Patent  Lionite  Company. 

[50  L.  J.  R,  Ch.  App.  544 ;  L.  E.,  17  Ch.  Div.  250.] 

The  M.  R. :  The  result  of  the  decisions  as  to  the  cases  in 
which,  having  reference  to  sects.  163,  85,  and  87  of  The 
Companies  Act,  1862,  a  landlord  ought  to  be  allowed  to  dis- 
train after  the  winding-up  is  that  the  discretion  ought,  gener- 
ally, to  be  exercised  in  his  favour  when  he  cannot  prove  for 
his  debt  but  not  when  he  can.  Here  the  landlord  coidd  prove. 
The  10th  section  of  The  Judicature  Act,  1875,  does  not  im- 
port this  right  of  distress  as  it  would  be  in  bankruptcy  under 
sect.  34  of  The  Bankruptcy  Act,  1869.  The  landlord  is  not 
a  secured  creditor  within  the  section.  He  has  merely  a 
power  of  levying  a  distress.  True  that  the  bankruptcy  rule 
is  to  prevail  "  as  to  debts  and  liabilities  provable,"  and  that 
rent  is  a  provable  claim.  But  the  section  does  not  import 
into  a  winding-up  the  bankruptcy  rules  giving  preferential 
payment  to  certain  debts.  It  applies  to  those  who  will  get 
dividends,  not  to  those  who  wiU  be  paid  in  fuU. 

Comment. 

And  see  Ex  parte  Clemencey  re  Carriage^  ^c,  Co.,  52  L.  J.  R., 
Ch.  472  and  L.  R.,  23  Oh.  Div.  154.  As  to  poor  rates  and  local 
board  of  health  rates  made  after  the  winding-up,  the  Court  will, 
under  sect.  1C3,  only  order  payment  in  full  where  the  liquidator 
has  had  beneficial  enjoyment  for  the  purposes  of  the  company. 
{In  re  Watson  Sf  Co.,  L.  R,  23  Ch.  Div.  500.) 


Lyon  V.  Tweddell. 

[50  L.  J.  R.,  Ch.  App.  571 ;  L.  R,  17  Ch.  Div.  529.] 

The  M.  R. :  This  action  is  to  obtain  a  decree  for  dissolution 
on  the  purely  equitable  groimd  that  from  incompatibility  of 
temper  it  is  desirable  to  dissolve  it.  It  is  not  to  cany  out  or 
enforce  any  of  the  partnership  articles  [which  contained  no 
provision  for  dissolution].  In  such  a  case  the  dissolution 
should  operate  from  the  date  of  judgment. 

[James,  L.  J. :  This  applies  only  where  the  dissolution  is 
p.  B  B 
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sought  for  misoonduct  not  arising  under  the  partnership 
aitides.  We  adopt  the  rule  of  Lord  Cottenham  in  Besch  v. 
Frolich  (12  L.  J.  R.,  Ch.  118 ;  1  Ph.  172),  which  was  the 
case  of  a  dissolution  on  the  ground  of  lunacy  of  one  partner.] 

Comment. 

Where  the  misconduct  on  which,  the  dissolution  is  based  is  in 
respect  of  any  breach  or  misfeasance  of  the  articles  or  partner- 
ship contract,  the  dissolution  operates  from  date  of  issue  of  writ. 
(Ktrbyy.  Carr,  3  You.  &  C.  Exch.  184;  Shepherd  Y.  Allen,  83 
Beav.  577.) 


In  re  The  Birmingham  and  Lichfield  Junction 

Bailway  Company. 

[50  L.  J.  E.,  Ch.  594 ;  L.  R,  18  Ch.  Div.  155.] 

In  order  that,  under  The  llailway  Companies  Act,  1867 
(30  &  31  Vict.  0.  127,  ss.  4,  31,  35),  a  judgment  creditor  of 
the  company  who  has  obtained  a  charging  order  on  the  par- 
liamentary deposit  may  obtain  the  appointment  of  a  receiver, 
and  an  inquiry  as  to  the  claims  of  landowners  and  others 
injured  by  the  company's  exercise  of  their  compulsory  powers, 
there  must  be  an  "undertaking  "  within  the  meaning  of  sect.  4, 
of  which  the  receiver  is  to  be  appointed.     There  was  a  Legis- 
lative intention  that  these  bond  fide  debts  should  be  paid ;  but 
a  condition  was  imposed  that  there  must  be  either  a  winding- 
up  order  or  a  receiver.     There  is  neither  here.     The  company 
has  neither  a  railway  nor  any  other  property.     The  sum  of 
money  paid  in  by  the  promoters  never  was  part  of  the  assets 
of  the  company.     It  is  suggested  that  the  receiver  may  get 
some  money  from  calls ;  but  the  4th  section  was  not  intended 
to  preclude  the  remedy  in  the  nature  of  a  scire  facias  as  to 
these,  nor  does  a  receivership  extend  to  unpaid  calls.     The 
only  other  mode  in  which  the  deposit  could  be  made  available 
is  under  a  winding-up  after  a  Board  of  Trade  warrant  of 
abandonment,  under  The  Abandonment  of  Railways  Act, 
1850,  as  amended  by  The  Railway  Companies  Act,  1867, 
and  The  Abandonment  of  Railways  Act  of  1869.     Here  the 
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Board  of  Trade  have  declined  to  grant  a  warrant.  If  they 
have  not  power  they  ought  to  have  it  given  to  them  by  the 
legislature. 


In  re  Wade  and  Thomas  (Solicitors). 

[50  L.  J.  R,  Ch.  601 ;  L.  E.,  17  Ch.  Div.  348.] 

A  mortgagee  or  transferee  of  a  mortgage  who  is  being  paid 
off  has  a  right,  until  the  transaction  is  completed,  to  keep  one 
fair  copy  only  of  the  deed  of  re-conveyance  or  transfer,  and 
to  charge  the  mortgagor  for  making  it.  But  on  payment 
off  he  is  bound  to  hand  over  that  copy  and  all  other  copies 
of  documents  relating  to  the  property  in  his  possession  as 
mortgagee. 


Ex  parte  The  Merchant  Banking  Company  of  London, 

In  re  Durham. 

[50  L.  J.  R.,  Ch.  App.  606 ;  L.  R,  16  Ch.  Div.  623.] 

Resolutions  for  composition,  under  sect.  28  of  The  Bank- 
ruptcy Act,  1869,  differ  from  proceedings  under  sect.  126. 
The  former  are  subject  to  the  exercise  of  the  judicial  discre- 
tion of  the  judge  before  whom  the  scheme  comes  for  approval, 
and  such  judge  should  carefully  listen  to  objections  of  dis- 
sentient creditors. 


Walter  r.  Howe. 

[50  L.  J.  E.,  Ch.  621 ;  L.  R,  17  Ch.  Div.  708.] 

A  newspaper  is  a  "  periodical  work  '*  or  "  book "  within 
sect.  18  of  the  5  &  6  Vict.  c.  45,  and  must  be  registered  in 
order  to  confer  on  the  proprietor  a  copyright  in  its  contents 
and  a  right  to  sue  in  case  of  piracy  thereof.  Moreover,  the 
proprietor  of  a  newspaper  which  is  duly  registered  cannot 

bb2 
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Bue  without  the  author,  unless  such  proprietor  has  bought 
fiOTa  the  author  and  is  entitled  to  the  oopyright. 

I  decline  to  follow  Cox  v.  The  Land  and  Water  Journal 
Co.  (V.-O.  Malins),  39  L.  J.  B.  Ch.  152 ;  L.  E.,  9  Eq.  324. 


In  re  Gtosman. 

[50  L.  J.  E.,  Ch.  App.  624 ;  L.  E.,  17  Ch.  Div.  771.] 

This  was  a  petition  of  right  to  obtain  an  order  for  the 
Crown  to  pay  interest  on  a  fund  in  the  hands  of  the  solicitor 
to  the  Treasury  as  the  property  of  an  intestate  to  whom, 
however,  the  Crown  had  not  administered.  It  was  alleged 
that  in  1875  the  Crown  had  notice  of  the  claim. 

The  M.  E. :  There  is  nothing  to  be  said.  The  Crown 
never  administered.  Why  should  it  pay  interest  P  Our  law 
does  not  allow  it  except  under  statute,  by  contract,  or  the  law 
merchant. 


In  re  Enapman's  Estate,  Enapman  v.  Wreford. 

[50  L.  J.  E.,  Ch.  App.  629  ;  L.  E.,  18  Ch.  Div.  300.] 

The  M.  E. :  Certain  legatees  commenced  an  action  in  the 
Probate  Division  to  recall  probate  of  the  will  granted  to  the 
defendant  executrix,  and  to  obtain  administration  themselves. 
They  failed,  and  became  liable  to  pay  the  costs  of  that 
action.  Those  are  costs  which  the  executrix  can  recover 
from  them  as  part  of  the  testator's  estate.  Pending  that 
litigation,  but  before  judgment,  the  legatees  assign  their 
legacies.  These  assignees  took  subject  to  all  the  liabilities  of 
the  legatees  (assignors)  in  respect  of  the  legacies.  Amongst 
these  is  the  liability  to  pay  the  costs  of  the  probate  action. 
No  legatee  can  take  anything  from  the  estate  until  he  pays 
what  is  due  from  him  to  the  estate.  The  payment  of  the 
legacy  into  Court  in  no  way  alters  the  position  of  the  parties. 
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Patman  v.  Harland. 

[50  L.  J.  E.,  Ch.  642 ;  L.  E.,  17  Ch.  Div.  353.] 

The  first  question  is  as  to  the  notice  which  a  man  who 
takes  a  lease  has  of  his  lessor's  title.  It  has  been  settled  for 
more  than  a  century  that  he  has  constructive  notice  of  his 
lessor's  title,  which  means  that  the  man  who  takes  a  lease  is 
in  a  similar  position  as  to  constructive  notice  as  a  man  who 
buys  a  fee  simple.  Both  are  bound  to  investigate  the  title  in 
the  usual  manner,  and  to  make  reasonable  inquiries.  The 
lessee  must  ask  for  the  conveyance  to  the  lessor,  and  a  fair 
deduction  of  title.  Here  the  actual  conveyance  to  the  lessor 
discloses  thid  restrictive  covenant.  If  it  had  not  shown  it,  the 
conclusion  would  have  been  the  same.  It  is  said  that,  grant-* 
ing  the  constructive  notice,  a  contrary  statement  by  the  lessor 
— i,  e,y  that  there  is  no  such  restrictive  covenant — ^will  in 
equity  avoid  the  effect  of  the  notice.  I  dissent.  It  is  no 
excuse  that  you  were  told  that:  a  deed  which  forms  part 
of  the  chain  of  title,  and  of  which  you  had  notice,  con- 
tained nothing  necessitating  perusal  of  it.  It  was  your 
duty  to  read  it.  There  is  a  class  of  cases,  Jones  v.  Smith 
(11  L.  J.  E.,  Ch.  83,  and  12  L.  J.  E.,  Ch.  App.  381 ;  1  Hare, 
43,  and  1  Ph.  244)  being  the  most  notorious,  in  which  it  is 
laid  down  that  where  a  person  is  told  of  a  deed  which  may  or 
may  not  affect  the  title,  and  is  at  the  same  time  told  that  it 
does  not  affect  the  title,  such  person  is  not  to  be  deemed  to 
have  constructive  notice  of  the  deed — e,  g.y  if  you  buy  land 
from  a  married  man,  and  you  are  told  that  there  was  a 
marriage  settlement  but  that  it  does  not  affect  the  land,  you 
have  no  constructive  notice  of  the  deed.  A  settlement  may 
or  may  not  so  affect  land.  If  every  settlement  necessarily 
affected  it,  the  case  would  be  otherwise.  But  you  are  not 
bound  to  assume  an  improper  suppression  of  the  settlement 
contrary  to  the  statement  to  you.  But  that  principle  does 
not  apply  where  you  know  a  deed  does  affect  the  land, 
but  can  only  know  the  extent  to  which  it  so  affects  it  by  a 
reference  to  the  deed. 
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One  observation  of  L.  J.  Turner,  in  Wibon  v.  Hart  (35 
L.  J.  E.,  Ch.  569;  L.  E.,  1  Ch.  463),  countenances  some- 
what the  contrary  doctrine.  It  ia  that  if  an  actual  represen- 
tation to  the  tenant  had  been  made  that  the  property  was  not 
subject  to  the  restrictive  covenant  there  in  question,  he 
considered  that  equity  ought  not  to  have  enforced  the  cove- 
nant against  the  tenant.     That  is  incorrect. 

Carter  v.  Williams,  39  L.  J.  E.,  Ch.  560 ;  L.  E.,  9  Eq. 
678,  confirms  my  view.  V.-C.  James  there  means  that  the 
deed  containing  the  restrictive  covenant  was  not  there  noticed 
either  by  way  of  recital  or  by  reference  in  the  conveyance,  so 
that  a  person  might  get  a  complete  chain  of  title  without 
notice  of  the  collateral  deed  of  covenant.  It  is  rather  on  the 
doctrine  of  Jones  v.  Smith,  the  fact  of  omission  of  all  refer- 
ence to  the  deed  of  covenant  in  the  abstract  being  {quoad 
the  purchaser)  tantamoimt  to  a  statement  that  it  did  not 
exist. 

The  Vendor  and  Purchaser  Act,  1874  (sect.  2),  does  not 
alter  this  rule.  All  that  it  does  is  to  make  an  express  stipu- 
lation necessary  before  the  lessor's  title  can  be  called  for  by 
the  purchaser.     Formerly  the  law  was  otherwise. 

The  doctrine  of  Talk  v.  Moxhat/,  18  L.  J.  E.,  Ch.  83 ;  2  Ph. 
774,  applies. 

Comment. 

The  Conveyancing  and  Law  of  Property  Act,  1882  (sect.  3), 
contains  the  amended  provision,  supplementary  to  the  Vendor 
and  Purchaser  Act,  1874.  Neither  Act  applies  to  a  lease  for 
lives.  (See  AVolstenholme  and  Turner's  Conveyancing  and* Law 
of  Property  Act,  1882,  pp.  7  and  14,  2nd  ed.). 


In  re  The  Campden  Charities. 

[50  L.  J.  Efj  Ch.  App.  646 ;  L.  E.,  18  Ch.  Div.  310.] 

The  M.  E. :  The  scheme  is  made  in  pursuance  of  the  ct/* 
pris  doctrine.  The  property  has  increased  enormously  in 
value,  and  aU  the  circumstances  have  changed* 
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As  to  Lord  Campden's  will  there  is  no  question  at  all.  [It 
was  dated  in  1629,  and  contained  a  gift  of  200/.  **to  be 
yearly  employed  for  the  good  and  benefit  of  the  poor  of  the 
town  of  K.,  in  such  manner  as  certain  specified  persons  and 
the  churchwardens  of  the  parish  of  K.  from  time  to  time 
should  think  fit  to  establish  for  ever."]  The  argument 
chiefly  has  been  as  to  the  will  of  Viscountess  Campden.  She 
gives  200/.  to  be  laid  out  in  land  to  produce  10/.  a  year  upon 
trust  that  the  trustees  (the  parishioners  and  churchwardens  of 
K.  for  the  time  being)  shall  apply  the  rent  thus :  "  One 
moiety  from  time  to  time  for  ever  for  and  towards  the  better 
relief  of  the  most  poor  and  needy  people  that  be  of  good  life 
and  conversation  within  the  said  parish  of  K.,  and  the  other 
moiety  ....  shall  be  applied  yearly  for  ever  to  put  forth 
one- poor  boy  or  more,  being  of  the  said  parish,  to  be  appren- 
ticed; and  the  5/.  due  to  the  poor  to  be  paid  to  them  half- 
yearly  for  ever,  at  Ladyday  and  Michaelmas,  in  the  church  or 
the  porch  thereof  at  Kensington."  The  5/.  a  year  have  now 
come  to  1,100/.  a  year.  It  is  said  we  must  apply  that  in  the 
same  way  as  the  5/. ;  that  is,  to  apprentice  as  many  poor  boys 
as  it  will  apprentice.  Apprenticeship  was  then  compulsory 
(5  Eliz.) ;  so  the  law  remained  until  64  Geo.  3.  The  founder 
did,  therefore,  desire  an  apprenticeship  per  se^  but  only  as  a 
necessary  means  of  affording  a  livelihood.  Apprenticeship 
is  now  comparatively  obsolete.  A  sufficient  part  may  be 
expended  in  apprenticing  boys  at  the  trustee's  discretion,  and 
the  rest  either  in  apprenticing  others  as  the  necessity  arises, 
or  in  any  other  similar  purposes  for  the  poor  of  the  parish. 
As  to  the  "  doles,"  they  are  mischievous  in  operation.  Of 
course  the  founder  never  intended,  say,  500/.  to  be  distri- 
buted in  small  coins.  She  only  spoke  of  60«.  The  trustees 
have  given  the  money  to  pensioners  elected  by  them,  continu- 
ing the  payments  during  good  behaviour.  This  is  not  right. 
The  payments  contemplated  were  not  permanent  in  nature, 
but  casual.  Moreover,  such  recipients  were  not  the  most 
poor  and  needy.  [The  Charity  Commissioners  had  in  1879 
settled  a  scheme  whereby  in  effect  one  moiety  of  the  entire 
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inoome  was  applied  to  the  education  of  children  in  E., 
attending  public  elementary  schools,  and  this  was  upheld  by 
the  Appeal  Court.] 


Ex  parte  Walton,  In  re  Levy. 

[50  L.  J.  E.,  Ch.  App.  657 ;  L.  E.,  17  Ch.  Div.  746.] 

The  M.  E. :  ^^  In  construing  wills,  and  indeed  statutes  and 
all  written  instruments,  the  grammatical  and  ordinary  sense 
of  the  words  is  to  be  adhered  to  unless  that  would  lead  to 
some  absurdity  or  some  repugnance  or  inconsistency  with  the 
rest  of  that  instrument.  In  that  case  the  grammatical  and 
ordinary  sense  of  the  words  may  be  modified  so  as  to  avoid 
that  absurdity  and  inconsistency,  but  no  further."  Orey  v. 
Pearson,  26  L.  J.  E.,  H.  L.  (Ch.)  473 ;  6  H.  L.,  Ch.  61, 
per  Lord  Wensleydale.  Lord  Blackburn,  in  The  Caledonian 
Rail.  Co.  V.  The  North  British  Rail.  Co.  (L.  E.,  6  App, 
Cas.  114),  calls  that  "  the  golden  rule  for  construing  all 
written  engagements." 

This  question  arises  under  sect.  23  of  the  Bankruptcy  Act, 
1869.  The  object  of  this  section  was  that  a  bankrupt  was  not 
to  remain  liable  for  engagements  attaching  to  his  property, 
and  that  the  trustee  should  not  be  compelled  to  acquire  the 
property  with  the  liability.  No  confiscation  beyond  this  was 
intended.  The  section  must  be  read  as  if  thus  qualified:  "  but 
not  so  as  to  aflEect  the  rights  of  third  parties.^^  In  this  case  a 
lease  had  been  granted  by  W.  to  L.  for  ten  years  at  70/.  a 
year.  A  few  days  after  L.  sublet  to  M.  for  nine-and-a-half 
years  at  56/.  a  year.  L.  filed  his  petition,  and  his  trustee 
obtained  leave  to  disclaim  the  lease.  The  Court  held  that  the 
disclaimer  did  not  affect  W.'s  right  as  against  M.  to  receive 
the  rent  reserved  by  and  to  enforce  the  covenants  contained 
in  the  original  lease.  Leave  was  given  to  M.  to  prove 
against  L.'s  estate  for  his  loss  from  liability  to  pay  the 
higher  rent. 

[L.  J.  James :  The  lessor's  right  is  double :  (1)  In  personam^ 
on  tho  contract,  (2)  in  rein,  by  distress,  or  by  re-entry  under 
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the  proviso.     On  a  sub-demise  the  sub-tenant  is  not  liable 

on  the  contract,  but  he  takes  subject  to  all  the  lessor's  rights 

in  rem."] 

Comments. 

The  right  course  is  that  the  trustee  should  apply  for  the  leave 
of  the  Court,  under  Bankruptcy  Etdes,  1871,  r.  28  (see  now  46  &  47 
Vict.  c.  52,  s.  55,  sub-s.  4),  and  then  the  Court  can  and  will 
impose  proper  terms  in  favour  of  the  said  parties  and  all  con- 
cerned. See  £x  parte  Ladhury^  re  Turner  (L.  R.,  17  Ch.  D. 
532 ;  50  L.  J.  E.,  Ch.  App.  838). 

L.  J.  James  also  here  lays  down  the  following  principle : — 

The  Court  is  bound  to  ascertain  for  what  purposes,  and  be- 
tween what  persons,  a  statutory  fiction  is  to  hold,  when  the  truth 
is  that  the  act  thereby  deemed  to  be  done  has  not  been  done, 
and  to  confine  the  operation  of  the  fiction  to  these  purposes  and 
persons. 

The  same  principle  seems  applicable  to  common  law  and  equity 
fictions. 

The  observation  was  applicable  to  this  particular  sect.,  because 
it  says  the  disclaimer  shall  operate  as  a  surrender.  If  we  codi- 
fied our  law  this  f orgetf ulness  of  pre-existing  law,  when  amend- 
ments are  made,  would  not  arise. 

Another  instance  of  the  "  statutory  fiction"  is  that  created  by 
sect.  33  of  the  WUls  Act,  and  an  instance  of  the  application  of 
the  principle  mentioned  by  L.  J.  James  is  given  in  Pearce  v. 
Graham  {ante,  p.  211,  and  L.  E.,  19  Ch.  D.612),  a  decision  on  that 
section.  See  also  the  very  peculiar  case  of  In  re  Hensler,  Jones  v. 
Hensler  (51  L.  J.  E.,  Ch.  303)  under  this  section.  Again  there 
are  the  cases  where,  notwithstanding  the  statutory  provision  that 
a  wiU  shall  speak  from  the  death  of  the  testator,  it  has  been  con- 
strued, where  justice  required,  to  speak  from  the  date  of  the  will. 

Another  very  recent  instance  is  afforded  by  the  Married 
Women's  Property  Act,  1882,  which  gives  the  fictional  status  of 
a  single  woman  to  a  married  woman  so  far  as  the  holding, 
acquiring,  and  disposing  of  property  are  concerned.  The  altera- 
tion of  the  status  of  the  married  woman  by  this  fictional  position 
has,  however,  the  effect  of  ending  many  other  fictions  connected 
\N4th  her  status  as  a  married  woman.  The  fictions  contained  in 
old  maxims,  such  as  "  the  law  regards  not  fractions  of  a  day," 
are  scarcely  reliable  in  any  sense,  nowadays.  See  Salt  v.  Cooper j 
ante,  as  to  the  value  of  a  quarter  of  an  hour.  Probably  minutes 
are  more  in  modem  commerce  and  events  than  days  were  when 
the  maxim  was  written.  [Ex  parte  Walton  {supra)  was  followed 
by  the  Queen's  Bench  Division  in  Harding  v.  Preece  (51  L.  J.  E., 
Q.  B.  515 ;  L.  E.,  9  Q.  B.  Div.  281).] 
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Gkkthercole  r.  Smith. 

[50  L.  J.  E.,  Ch.  App.  (affirming  the  M.  E.)  671 ;  L.  E., 

17  Cli.  Div.  1.] 

The  M.  li.  held  that  the  Incumbents'  Eesignation  Act, 
1871  (34  &  35  Vict.  c.  44,  s.  10),  was  to  provide  for  incum- 
bents an  inalienable  provision,  and  that,  therefore,  a  retired 
incumbent  could  not,  by  set-oflE  pleaded,  be  made  to  allow  to 
the  new  incumbent  out  of  the  pension,  the  amount  of  a 
judgment  debt  recovered  against  the  retired  incumbent  prior 
to  his  retirement.  The  provision  in  sect.  10  is  that  "  such 
pension  shall  not  be  transferable  at  law  or  in  equity." 

L.  J.  James  :  There  is  no  ground  for  dissenting  from  the 
M.  E.  "  Transfer  "  is  one  of  the  strongest  words  which  can 
be  used,  and  was  intended  to  prevent  voluntary  dealings  and 
transfers,  in  invituniy  by  operation  of  law.  L.  J.  Lush :  The 
word  "  assigns  "  in  the  act  does  not  create  any  difficulty,  as  after 
the  instalments  of  pension  are  due,  the  incumbent  might 
assign  them  to  his  butcher,  or  baker,  or  other  person  to 
whom  money  is  due.  The  word  is  coUooated  with  "executors 
or  administrators." 


In  re  Jones,  Ex  parte  Jones. 

[50  L.  J.  E.,  Ch.  App.  673 ;  L.  E.,  18  Ch.  Div.  109.] 

The  M.  E.  :  I  entirely  dissent  from  Ex  parte  Lynch  (45 
L.  J.  E.,  Bank.  48  ;  L.  E.,  2  Ch.  Div.  227),  which  is  now  to 
be  considered  overruled. 

Neither  mere  trading  nor  filing  a  liquidation  petition  will 
alter  the  legal  status  of  an  infant,  who  is  not  liable  to  be 
adjudicated  a  bankrupt.  If  an  infant  expressly  represents  to 
his  creditors,  and  induces  them  to  believe  that  he  is  of  full 
age,  and  after  attaining  twenty-one  he  becomes  bankrupt, 
the  persons  defrauded  can  prove  in  the  bankruptcy  for  the 
equitable  liability. 
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In  re  Pigott  and  the  Great  Western  Railway 

Company. 

[50  L.  J.E.,  Ch.  679;  L.E.,  18  Ch.Div.  146.] 

Where  a  railway  company  has  given  notice  to  treat,  and 
the  price  has  not  been  paid,  there  is  a  contract  enforceable  in 
equity  with  all  ordinary  consequences.  The  purchaser  ordi- 
narily pays  interest  from  the  time  at  which  he  might  pru- 
dently have  taken  possession  if  offered  to  him,  t.  e.y  at  the 
time  when  a  good  title  is  shown.  These  same  principles 
apply  to  purchases  by  railway  companies  under  their  statutory 
powers. 


In  re  Brown's  Settlement,  In  re  Brown's  WilL 

[50  L.  J.  E.,  Ch.  App.  724;  L.  E.,  18  Ch.  Div.  61  (read  with 
(2)  Dawson  v.  Oliver  Massey^  45  L.  J.  E.,  Ch.  App.  21 7  &  519; 
L.  E.,  2  Ch.  Div.  753).] 

The  case  first  above  mentioned  was  before  James,  Baggallay 
and  Lush,  L.JJ.,  and  the  second  was  decided  by  James, 
Mellish  and  Baggallay,  L.JJ. 

(1)  L.  J.  James :  Dawson  v.  Oliver  Massey  was  felt  to  be  a 
very  strong  case.  The  M.  B.,  a  great  authority  on  these 
questions  of  construction,  felt  that  our  decision  was  a  violation 
of  the  first  principles  of  English  law,  that  is,  that  a  gift  upon 
a  condition  precedent  could  stand  if  the  condition  precedent 
were  not  performed.  He  said  he  could  not  so  decide.  We 
there  held  that  a  consent  of  both  parents  to  a  marriage  was 
satisfied  by  the  consent  of  a  surviving  parent.  I  am  reported 
to  have  said  that  the  same  principle  would  apply  if  both  the 
parents  had  died.  We  considered  the  special  circumstances 
and  the  intention  before  we  placed  a  construction  on  the  will 
which  the  M.  R.  considered  impossible.  Moreover,  there  it 
was  utterly  impossible  to  supply  the  want  of  a  parent  or 
parents.  Here  the  consent  required,  both  in  the  settlement 
and  the  will,  is  that  of  the  giuirdian  or  guardians.  There  was 
no  impossibility  and  no  difficulty  in  supplying,  by  fresh 
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appointments  by  the  Court  of  Chancery,  the  office.  Conse- 
quently it  would  be  an  unwarrantable  extension  (if  it  could 
be  so  called)  of  Dawson  v.  Oliver  Massey  to  hold  that  a  child 
could  take  here  without  the  consent  of  a  proper  guardian  for 
the  time  being.  A  guardian  appointed  by  the  infant  would 
not  do. 

Comment. 

The  above  affords  a  striking  example  of  the  general  accuracy 
of  the  views  of  the  M.  R.  Dawson  v.  Oliver  Massey,  as  decided 
originally  by  the  M.  R.,  would  probably  bo  restored  as  the  correct 
decision.     **  Hard  cases  make  bad  law." 


Eames  t\  Hacon. 

[50  L.  J.  R.,  Ch.  App.  740 ;  L.  R.,  18  Ch.  Div.  347.] 

De  La  Viesca  v.  Lubbock  (10  Sim.  629)  is  precisely  in  point, 
and  is  correct  in  principle.  The  principal  (Irish)  adminis- 
tratrix rightly  sued  a  limited  (Indian)  administrator  for  a 
surplus  admitted  to  be  in  the  hands  of  his  English  agents. 


Wormald  r.  Muzeen. 

[50  L.  J.R.,  Ch.  App.  776 ;  45  L.  T.  (N.  S.)  115;  29  W.  R.,  795.] 

A  testator  devised  his  real  estate  and  bequeathed  his  resi- 
duary personal  estate  on  trust,  in  the  first  place,  out  of  the 
rents  and  profits  thereof,  to  pay  his  widow  the  clear  annual 
sum  of  300/.  during  her  life,  and  to  pay  the  remainder  of 
such  rents  and  profits  to  his  sister  during  her  Jife,  and  after 
her  decease,  as  to  the  trust  estate  in  trust  for  all  the  children 
of  his  said  sister  as  tenants  in  common. 

The  M.  E. :  The  question  is  what  is  to  be  attributed  to  this 
testator  as  his  complete  intention  when  the  will  contains  only 
an  imperfectly-expressed  intention.  The  scheme  of  the  will 
is  that  the  widow  is  to  take  an  annuity  out  of  the  income, 
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and  the  sister  Is  to  take  the  remainder  of  the  inoome.  But 
the  inoome  proves  to  be  insufficient  to  satisfy  even  the  annuity 
to  the  widow.  The  testator  gave  the  remainder  of  the  income 
to  his  sister,  and  therefore  contemplated  a  surplus.  Therefore 
arrears  of  the  annuity  are  not  a  charge  upon  the  co'pusy  for 
it  evidently  never  occurred  to  the  testator  that  it  would  be 
wanted.    I  decline  to  go  into  decided  cases. 


The  Attorney  General  r.  The  Birmingham  Tame 
and  Sea  District  Drainage  Board. 

[50  L.  J.  R.,  Ch.  App.  786;  L.  E.,  17  Ch.  Div.  685.] 

A  perpetual  injunction  against  a  sanitary  authority  does 
not  continue  as  against  a  newly-constituted  authority  suc- 
ceeding the  first.  The  injunction  is  merely  against  the  then 
authority,  their  workmen  and  agents,  and  does  not  run  with 
the  land.  A  new  owner  or  purchaser  committing  the  like 
nuisance  as  was  then  restrained  can  and  must  be  subjected  to 
a  fresh  action. 


Wheeler  r.  Le  Marchant. 

[50  L.  J.  E.,  Ch.  App.  793;  L. E.,  17  Ch.  Div.  675.] 

The  protection  of  "  privilege  "  is  very  limited.  Communi- 
cations by  a  patient  to  his  doctor  with  respect  to  the  probable 
origin  of  a  disease  from  which  the  patient  suffers  are  not 
privileged.  Those  to  a  priest  in  the  confessional  are  not 
privileged,  neither  are  those  to  a  friend  on  delicate  matters  of 
reputation  and  honour.  The  protection  is  restricted  to  the 
communications  in  obtaining  the  assistance  of  lawyers  as 
regards  the  conduct  of  litigation  or  the  rights  of  property. 
The  actual  communication  to  the  solicitor  or  his  clerk,  whether 
by  the  client  or  his  agent,  is  privileged.  The  evidence  ob- 
tained by  the  solicitor  or  the  client  at  his  instance,  after 
litigation  threatened,  is  privileged.    But  if  a  solicitor  is  con- 


382  DECISIONS  OF  SIR  0.  JESSEL,  M.R. 

suited  about  a  matter  as  to  which  no  dispute  has  arisen,  and 
the  solicitor  asks  for  further  information  from  third  persons 
before  he  advises,  the  information  so  obtained  is  not  privileged. 


Freme  r.  Clement. 

[50  L.  J.  E.,  Ch.  801  ;  L.  R,  18  Ch.  D.  499.] 

A  power  of  appointment  is  a  power  of  disposition  given  to 
a  person  over  property  not  his  own,  by  someone  else,  who 
directs  the  mode  in  which  the  power  shall  be  exercised  by  a 
particular  instrument.  I  consider  that  the  donor  of  the  power 
must  mean  it  to  be  exercised  according  to  the  law  (for  the 
time  being)  governing  that  particular  instrument.  If,  for 
instance,  the  power  required  a  deed,  and  the  person  exercising 
it  appointed  by  deed  to  A.  B.  simply,  without  words  of  limi- 
tation, A.  B.  would  take  for  life  only.  If,  on  the  other  hand, 
by  power  created  since  the  Wills  Act,  the  appointment  in 
this  case  was  to  be  by  will,  a  will  as  above  would  give  A.  B. 
the  fee.  By  another  illustration,  a  gift  of  freeholds,  even 
under  the  old  law,  by  deed,  to  A.  and  his  issue,  would  not 
create  an  estate  tail,  but  by  will  it  would. 

Here  the  instrument  creating  the  power  was  dated  before 
the  Wills  Act,  and  the  power  is  exerciBable  by  deed  or  will. 
"  A  will "  means  such  a  will  when  executed — i.  r.,  at  time  of 
appointment  thereby.  If  the  law  changes  after  creation  of 
the  power  the  donor  has  himself  pointed  out  the  time  of 
exercise  of  the  power  as  that  by  which  the  law  of  execution 
is  to  be  guided.  Then  there  is  no  difference  between  the 
rules  as  to  execution  and  those  of  construction.  Both  are 
to  be  those  in  force  at  the  time  of  execution  of  the  power. 
Then  the  Wills  Act  alters  the  law  as  to  wills  made  in  exercise 
of  powers  as  well  as  other  wills.  The  words  "  devise  "  and 
"  bequeath  "  are  not  strictly  limited  to  either  real  or  personal 
estate.  The  words  "  devise  "  and  "  residuary  devise  "  in  the 
Wills  Act  (sects.  15,  26)  will  include  devises  by  way  of 
appointment  under  a  special  or  general  power  of  appoint- 
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ment.  Therefore  a  devise  which  is  void  qua  original  devise 
in  execution  of  a  power  will  pass  the  property  devised  to  the 
residuary  devisee  under  sect.  25,  if  such  residuary  devisee  is 
an  object  of  the  power. 


Dicks  V.  Yates. 

[50  L.  J.  E.,  Ch.  App.  809;  L.  R,  18  Ch.  Div.  76.] 

The  M.  E. :  If  an  order  directs  the  whole  costs  to  be  paid 
by  a  defendant  to  a  plaintifP,  and  nothing  more,  an  appeal 
from  the  order  is  not  an  "  appeal  for  costs  "  within  sect.  49 
of  the  Judicature  Act,  1873.  A  necessary  inference  from 
the  order  that  the  defendant  do  pay  the  costs  is  a  decision 
that  the  plaintiff  had  a  right  to  sue.  From  that  decision  an 
appeal  lies. 

The  plaintifE  has  a  serial  called  "  Every  Week,"  in  which 
he  publishes  novels  or  novelettes,  with  pictures.  The  defen- 
dant is  the  proprietor  of  a  weekly  newspaper  called  "  The 
World,"  of  a  totally  different  character  from  the  plaintiff's 
serial,  but  occasionally  containing  novels.  The  suggestion  is 
that  because  the  plaintiff  had  published  a  complete  novel 
called  "  Splendid  Misery,"  by  one  Htizlewood,  in  "  Every 
Week,"  the  defendant,  by  publishing  in  "  The  World,"  a 
feuilleton — that  is,  a  chapter  of  a  novel — ^under  the  title 
"  Splendid  Misery,"  by  Miss  Braddon,  has  thereby  injured 
the  plaintiff.  That  is  impossible.  There  is  no  substance  in 
the  action. 

The  plaintiff  claims  copyright  in  the  words  "Splendid 
Misery  "  as  a  portion  of  the  title  of  his  novel.  The  defendant 
objects  to  the  registration,  as  the  first  number  only  of  "  Every 
Week"  containing  the  commencement  of  the  story  was 
registered,  and  the  story  had  been  published  as  a  whole  when 
this  was  done.    There  is  nothing  in  that  objection. 

There  is  no  copyright  at  all  in  this  combination  of  words. 
There  is  actual  evidence  that  a  novel  under  the  very  title 
was  published  in  1801.  There  is  no  more  invention  in  the 
words  "  splendid  misery "  than  in  the  words  "  miserable 


381  DECISIONS  OF  Sm  0.  JESSELj  M.R« 

fiiimer."  If  the  words  were  new,  as  oombined,  they  would 
not  be  an  ^^  invention."  They  might  amonnt  to  a  trade- 
mark, but  not  copyright.  Copyright  only  applies  to  original 
work.  If  you  go  by  analogy  to  the  patent  law  prior  publi- 
cation in  England  defeats  the  claim.  So  here.  At  the  Tery 
least  re- in  vent  ion  would  have  to  be  strictly  proYcd.  Here 
there  is  no  evidence  of  it,  while  there  is  evidence  of  prior 
publication. 

L.  J.  James :  literary  property  is  subject  to  invasion  in 
three  modes — (1)  An  open  and  avowed  trespass,  where  a 
publisher  in  this  country  publishes  an  unauthorized  edition  of 
a  copyright  work,  or  introduces  and  sells  in  this  country  a 
reprint  made  abroad;  that  is  open  piracy;  (2)  Where  the 
falsely-pretending  author  of  a  book  illegitimately  appro- 
priates the  fruit  of  a  previous  author's  literary  labour.  That 
is  literary  larceny.  Against  (1)  and  (2)  the  Copyright  Act 
protects ;  (8)  Where  a  man  is  selling  a  work  under  the 
name  or  title  of  another  man ;  that  is  a  common  law  fraud, 
irrespective  of  and  anterior  to  any  copyright  legislation. 


In  re  Oreaves,  Bray  v.  Tofield. 

[50  L.  J.  E.,  Ch.  817 ;  L.  R,  18  Ch.  Div.  551.] 

The  M.  E. :  The  debt  on  which  the  claim  is  made  was 
incurred  11th  November,  1873.  The  writ  in  this  (executor's 
administration)  action  was  issued  30th  December,  1878,  and 
judgment  was  pronounced  8th  December,  1879.  This  claim 
was  brought  in  after  judgment.  Unless  the  administration 
action  saved  it,  therefore,  the  claim  is  barred.  This  is  an 
action  by  one  executor  against  the  other,  and  not  an  action  on 
behalf  of  all  the  creditors.  The  judgment  would  have  saved 
the  claim  had  it  been  pronounced  before  the  expiration  of  six 
years  from  11th  November,  1873.  There  being  no  pretence 
for  saying  that  the  action  was  brought  for  present  claimants, 
there  is  no  reason  for  getting  rid  of  the  Statute  of  Limita"' 
tions. 
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Sterndale  v.  Hankinson  (1  Sim.  393),  decided  in  1827,  was 
approved  by  Lord  St.  Leonards.  But  (1)  it  has  no  operation 
here,  and  (2)  creditors  should  not,  in  future,  rely  on  it.  The 
decision  depended  on  a  variety  of  circumstances,  of  which 
none  now  exist.  (1)  Then  the  Statute  of  Limitations  did 
not  apply  in  courts  of  equity.  Now  it  applies  in  this  and 
other  branches  of  the  High  Court.  (2)  So  far  as  personal 
estate  is  concerned  it  is  no  longer  the  practice  for  one  creditor 
to  bring  an  administration  action  on  behalf  of  others.  The 
1852  Act  enables  the  creditor  to  get  the  decree  for  administra- 
tion of  the  personal  estate.  But  as  the  Act  does  not  apply  to 
real  estate  unless  it  has  been  ordered  to  be  sold,  or  there  is  a 
trust  or  power  for  sale,  the  practice  still  prevails  where  there 
is  real  estate  to  be  administered.  (3)  The  reason  for  the 
decision  no  longer  exists.  Tou  can,  by  summons,  get  a 
decree  in  two  days,  if  there  is  a  debt  at  all.  The  rule 
cessante  rat  tone  iegis  cessai  ipsa  lex  applies.  This  plaintifE 
might,  years  since,  have  taken  out  a  summons.  It  is  only 
when  the  debt  is  nearly  barred  at  the  debtor's  death  that  a 
creditor  cannot  wait,  so  that  the  V.-O.'s  observations  as  to  the 
exercise  of  the  Court's  discretion  in  favour  of  the  creditor  no 
longer  apply. 


Truman  v.  Sedgrave. 

[50  L.  J.  R,  Ch.  830.] 

If  a  mortgagor  of  business  premises,  e.  g.y  an  hotel,  pre- 
vents his  mortgagee  from  taking  possession,  the  Court  will,  at 
the  instance  of  the  mortgagee,  appoint  a  receiver  and 
manager,  and  grant  an  injunction  to  restrain  interference 
with  the  management  of  the  business  or  possession  of  the 
premises. 


p.  c  c 
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In  re  Morgan,  Fillgrem  r.  Pillgrem. 

[50  L.  J.  R.,  Ch.  App.  834  ;  L.  R.,  18  Ch.  Div.  93.] 

The  M.  R. :  The  executor  here  was  appointed  with  direc- 
tions under  which  he  became  in  effect  trustee  of  the  late 
testator's   business,  which   the  executor  was  to  carry  on^ 
accounting  for  the  profits  to  the  cedui  que  trusts.     The  will 
was  proved  in  September,  1870.     The  trustee  did  not  sell  the 
property,  but  continued  to  carry  on  the  business  as  directed 
by  the  will.     In  1876  he  surrendered  the  lease  of  the  busi- 
ness premises,  and  took  a  new  lease  of  them  for  a  longer 
period,  and  also  of  two  adjoining  cottages,  and  continued  to 
carry  on  the  business  in  them.     The  renewed  lease  would  not 
have  been  granted  but  for  the  surrender.     As  a  trustee  can 
get  no  personal  benefit  from  a  dealing  with  the  trust  property, 
it  must  be  held  that  he  was  trustee  of  the  new  lease.     In  1879 
he  borrowed  a  sum  of  money  from  the  appellant  in  his  own 
name,  and  for  his  own  use  in  carrying  on  the  business,  and 
deposited  the  lease  as  security.     The  appellant  had  no  notice 
that  the  trustee  was  not  the  legal  owner  of  the  property  com- 
prised in  the  lease.     Had  he  inquired  into  the  landlord's 
title  he  would  not  have  got  any  such  notice.     He  was  there- 
fore a  purchaser  without  notice,  but  who  did  not  get  the 
legal  title,  and  therefore  he  must  take  subject  to  prior  equities ; 
that  is,  to  the  trust  on  which  it  was  held.     Then  he  issued 
execution  against  his  debtor's  chattels,  and,  amongst  them, 
this  leasehold  interest.    In  order  to  enable  the  sheriff  to  seize, 
the  lease  was  handed  to  him.     Trust  property  cannot  be 
seized  under  afi./a.  for  debt  of  the  trustee.     The  execution 
gave  no  legal  title  to  the  property.     He  got  tw  legal  title, 
and  his  equitable  interest  is  to  be  postponed  to  the  claims  of 
the  cestui  que  trust. 
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The  Cercle  Bestaurant  Castiglione  Company 

r.  Laveiy. 

[50  L.  J.  E.,  Ch.  837 ;  L.  E.,  18  Ch.  Div.  555.] 

If  a  company  is  proved  to  be  solvent,  a  creditor's  petition, 
founded  on  a  debt  as  to  which  there  is  a  bond  fide  dispute,  to 
wind  up,  may  be  restrained  by  injunction. 


Peters  r.  the  Lewes  and  East  Grinstead  Railway 

Company. 

[50  L.  J.  E.,  Ch.  App.  839 ;  L.  E.,  18  Ch.  Div.  429.] 

The  M.  B. :  The  first  point  is  as  to  the  time  during  which 
a  power  of  sale,  given  by  will,  can  last.  You  cannot 
have  a  power  of  sale,  the  exercise  of  which  will  change 
interests,  so  limited  as  to  exceed  the  time  prescribed  by 
the  rules  against  remoteness  or  perpetuity.  The  Courts  have 
decided  that  powers,  although  framed  in  general  terms,  are 
limited  by  the  nature  of  the  limitations  contained  in  the 
settlement  or  will,  so  that  when,  by  expiration  or  cesser  of 
the  limitations  in  the  settlement  (whether  by  will  or  deed), 
the  absolute  interests  come  into  existence,  then  the  power  is 
considered  to  be  at  an  end.  Inasmuch  as  all  valid  settle- 
ments are  limited  to  the  prescribed  periods,  the  powers  con- 
tained in  them  are,  therefore,  valid.  That  doctrine  is  estab- 
lished by  LanUhery  v.  Collie^^  (25  L.  J.  E.,  Ch.  672;  2  K. 
and  J.  709),  and  a  long  line  of  cases.  But  that  does  not 
apply  to  cases  where  the  power  is  only  to  take  effect  contem- 
poraneously with  the  coming  into  existence  of  the  absolute 
limitations.  To  put  it  in  other  words,  it  does  not  apply  to 
a  power  where  there  is  nothing  but  absolute  limitations  of 
interests  given  in  the  first  instance.  If  a  man,  having  a 
dozen  children,  gave  all  his  real  and  personal  property  to 
trustees  upon  trust  to  divide  amongst  such  children,  and,  to 
make  such  provision,  empowered  them  to  sell,  the  power  is 

cc2 
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valid.  The  divifiion  is  to  be  made  within  a  reaaonable  time. 
If  they  postpone  too  long,  without  express  power  to  postpone, 
there  is  a  breach  of  trust.  Twenty-one  years  would  be  an 
unreasonable  time  to  wait  in  such  a  case.  So  if  there  were 
a  prior  life  estate  in  the  widow  (as  here),  and  then  a  direc- 
tion to  sell  and  divide  amongst  the  twelve  children,  the 
power  of  sale  incident  would  be  equally  valid ;  and  not  the 
less  so  because  all  the  children  might  have  attained  twenty- 
one.  Of  course  if  all  the  children,  not  under  disability,  take 
a  conveyance  from  the  trustees,  the  trust  is  ended,  and  so  is 
the  power.  Or  they  might  direct  a  conveyance  to  a  pur- 
chaser. Here,  I  think,  the  power  was  not  to  be  exercised  until 
the  death  of  the  widow.  [The  residuary  devise  and  bequest 
in  question  was  to  trustees  upon  trust  for  the  wife  for  life, 
and  after  her  decease  to  pay,  transfer,  assign,  or  assure  the 
same  unto  the  testator's  two  daughters,  in  equal  shares,  foi^ 
their  separate  use,  as  tenants  in  common,  with  a  substitutional 
gift  over  in  favour  of  the  issue  of  the  daughters  in  certain 
events  which  did  not  happen,  and  "  for  the  purposes  of  divi- 
sion "  the  testator  thereby  empowered  his  trustees  to  sell  his 
residuary  estate.]  For  the  purpose  of  division  amongst 
whom  P  Between  anyone  who  is  entitled  to  division,  «.  e,f 
whether  the  two  daughters  or  one  daughter  and  the  children 
of  the  other. 

A  general  power  exercisable  at  any  period  would  be  bad ; 
but  this  I  think  good.  Here  there  was  no  exercise  of  the 
power  for — (1)  The  whole  of  the  transaction  began  before 
the  power  was  exercisable.  The  first  notice  to  treat  was  given 
in  the  testator's  lifetime ;  it  was  after  his  death,  but  in  the 
lifetime  of  the  tenant  for  life  (his  widow)  that  the  trustees 
called  on  the  railway  company  to  take  the  property.  That 
could  not  be  under  the  power.  Then  the  action  was  instituted 
and  the  money  paid  into  Court.  Then  the  tenant  for  life 
died.  I  agree  that,  although  the  transaction  began  without 
reference  to  the  power,  yet  if  it  came  into  existence  only  at 
the  death  of  the  tenant  for  Ufe,  the  trustees  could  still  make 
a  title  under  the  power.     But  this  was  not  attempted.    They 
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professed  to  act  under  the  powers  of  the  Lands  Clauses  Act, 
1845.  They  did  not  intend  to  convey  anything  except  under 
the  Act  of  parliament.  The  conveyance' thereunder  would 
not,  for  instance,  pass  the  minerals  unless  mentioned.  Now 
trustees  reserving  minerals  can  only  do  so  in  the  terms  of 
the  Special  Act  (25  &  26  Vict.  c.  108).  They  did  not  then 
intend  to  exercise  the  power. 

If  trustees  sell  under  the  Lands  Clauses  Act  they  may 
agree  to  sell  at  such  a  price  as  shall  be  fixed  by  two  surveyors^ 
and  as  shall  be  afterwards  adopted  by  them.  A  contract  to 
adopt  the  judgment  of  others  would  not  bind,  but  if  they 
afterwards  [exercise  their  own  judgment  on  the  report  and] 
approve,  that  will  do. 

As  regards  clause  7  of  the  L.  C.  C.  Act  there  is  no  distinction 
between  a  trustee  for  a  married  woman  absolutely  entitled  for 
her  separate  use,  and  not  restrained  by  anticipation,  and  a 
trustee  for  a  man  [who  is  suij arts'].  It  is  to  a  trusteeship  for  a 
cestui  que  trust  under  disability  that  the  clause  has  reference. 
The  trustee  cannot  convey  so  as  to  bind  a  cestui  que  trusty  who 
is  sui  juris.  Trustees  cannot,  under  sect.  9,  appoint  one  of 
themselves  (a  surveyor)  to  value.  The  nomination  of  a  valuer 
is  intended  to  be  a  check  upon  the  price  fixed  by  the  person 
who  has  the  power  of  sale. 


Holroyde  r .  Smith. 

[45  J.  P.  437.] 

A  solicitor  can  only  withdraw  one  bill  and  deliver  another, 
when  he  can  prove — (1)  mistake;  (2)  accident;  (3)  insertion 
of  items  through  a  misrepresentation.  (Re  Heathery  L.  R., 
5  Ch.  App.  694,  followed.) 

Marginal  note  in  Re  Chambers  (34  Beav.  177)  corrected. 
The  M.  E.  there  only  held  that  there  must  be  special  cxrcum^ 
stames  to  warrant  a  re-delivery. 
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In  re  Harris^  Ex  parte  Graves. 

[51  L.  J.  E,,  Ch.  App.  1 ;  L.  E.,  19  Ch.  Div.  1.] 

The  M.  E. :  A  convict  is  liable  to  pay  his  debts.  The 
Felons  Act,  1870  (33  &  34  Vict.  c.  23),  expressly  reserves 
to  every  creditor  right  to  issue  execution  as  before  (sect.  27). 
The  convict  may  be  made  a  bankrupt  if  he  does  not  pay. 
The  power  of  the  Crown  to  intervene  and  appoint  an  adminis- 
trator is  for  the  benefit  of  the  convict  and  his  family,  and 
does  not  affect  the  rights  of  the  convict's  creditors. 


In  re  Coltman,  Coltman  i\  Coltman. 

[51  L.  J.  E.,  Ch.  App.  3 ;  45  L.  T.,  N.  S.  392.] 

The  M.  E. :  The  trustees  of  a  friendly  society  are  by  the 
Act  of  1875  empowered,  with  certain  consents,  to  lend  the 
funds  of  their  society  on  certain  securities,  "  not  being  per- 
sonal securities."  This  only  makes  the  lending  contrary  to 
the  provision — e,  g.y  on  promissory  notes,  as  here — a  breach 
of  trust.  The  loan  is  not,  per  se,  illegal,  and  therefore  this 
action  against  the  borrowers  must  prevail.  I  am  not  satisfied 
that  even  if  the  statute  had  expressly  prohibited  such  loans, 
the  prohibition  would  have  made  any  difference.  It  would 
be  wrong,  and  liable  to  be  treated  as  an  appropriation  of  the 
funds  to  the  trustee's  own  use.  But  it  is  not  illegal  to  lend 
or  to  recover  the  money  back  to  the  purposes  of  the  society. 
The  trustees  must  be  competent  to  redress  a  wrong.  How  the 
borrowers  can  set  up  the  doctrine  of  illegality  as  a  defence  to 
a  claim  for  repayment  I  cannot  understand. 


In  re  The  Great  Britain  Mutual  Life  Assurance 

Society. 

[51  L.  J.  E.,  Ch.  App.  10;  L.  E.,  16  Ch.  Div.  246.] 

The  M.  E. :  The  form  of  the  arrangement  made  upon  the 
establishment  of  this  [unregistered]  society  and  its  substance 
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is,  that  the  policy-holders  shall  pay  the  premiums  on  their 
policies  and  no  more.  Out  of  the  moneys  so  received  current 
expenses  are  to  be  paid,  and  out  of  the  surplus  the  policies 
are  to  be  paid  as  they  become  claims.  If  the  policy-holder 
likes  to  surrender  his  policy  he  can  do  so.  The  only  question, 
in  insolvency  and  winding-up  of  the  company,  is  in  what 
proportions,  after  payment  of  costs,  the  funds  shall  be  dis- 
tributed amongst  the  policy-holders.  Under  sect.  21  of  the 
Life  Assurance  Companies  Act,  1870,  the  Court  can  wind- 
up  such  a  company  as  this  under  the  Companies  Act,  1862. 
If  the  society  dispute  the  validity  of  a  particular  policy  the 
onus  is  on  the  society.  If  a  large  number  of  policy-holders 
desire  the  dismissal  of  the  winding-up  order,  and,  in  lieu,  an 
order  under  sect.  22  of  the  above  Act  (33  &  34  Vict.  c.  61), 
for  reduction  of  contracts,  the  Court  will  order  accordingly  if 
the  necessary  majority  so  wish,  and  will  adjourn  the  winding- 
up  proceedings  for  such  reasonable  time  as  will  enable  the 
real  wishes  to  be  ascertained. 


CoUyer  v.  Isaacs. 

[51  L.  J.  E.,  Ch.  App.  14;  30  W.  E.  70.] 

The  M.  R. :  A  debtor  executed  a  mortgage  security  to  his 
creditor,  which  contained  in  form  an  assignment  of  all  future 
chattels  which  should  be  brought  in  certain  premises.  Then 
the  debtor  liquidated  and  obtained  his  discharge.  After  his 
discharge  he  brought  other  chattels  on  the  premises,  and  the 
creditor  claimed  these  under  his  mortgage  security.  The 
debtor  brought  this  action  to  restrain  the  creditor  from  selling 
the  after-acquired  chattels. 

The  assignment,  in  fact,  only  amoimted  to  a  contract  to 
give  the  creditor  the  after-acquired  chattels.  The  liability 
caused  by  that  contract  (which  was  allowed  to  prevail,  con- 
trary to  the  common  law  rule,  under  the  principle  that  what 
ought  to  be  done  is  treated  as  done)  is  one  provable  under 
bankruptcy.  Discharge  in  that  bankruptcy,  therefore,  ends  the 
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liability  on  it.  It  was  a  liability  in  respect  of  property  whioh 
the  mortgagor  had  at  the  time  he  became  bankrupt. 

Without  saying  that  this  would  apply  to  the  case  of  a 
marriage  settlement  containing  a  covenant  to  settle  after- 
acquired  property,  when  you  have  a  debt  and  a  covenant  to 
secure  that  debt  in  a  particular  manner,  it  would  be  a  strange 
result  if  you  could  bar  the  debt  and  not  the  ancillary  covenant. 
Without,  therefore,  saying  that  this  applies  to  a  definite  con- 
tract for  the  settlement  of  a  specific  property  non-existing  at 
the  time,  I  am  of  opinion  that  where  there  is  a  general 
liability  in  respect  of  a  debt  which  is  barred  by  the  bank- 
ruptcy, and  a  liability  in  respect  of  a  contract  to  secure  that 
debt,  the  bankrupt  then  is  not  only  discharged  from  the 
principal  liability  to  pay  the  debt,  but  also  from  the  andllary 
liability  to  give  security  for  it  on  his  after-acquired  chattels. 
Thus  the  present  and  future  property  is  discharged,  and  the 
after-acquired  chattels  are  not  liable  to  seizure  by  the  creditor. 

Comments. 

See  now  45  &  46  Viet.  c.  43,  ss.  5  and  6,  preventing  the  afPecting 
by  bills  of  sale  of  after-acquired  property,  save  as  there  men- 
tioned. This  applies  to  bills  of  sale  made  after  1  st  November,  1 882. 

The  effect  of  the  discharge  in  bankruptcy  upon  the  covenant 
in  a  marriage  settlement  to  settle  after-acquired  property  may 
probably,  in  accordance  with  what  the  M.  E.  says,  be  held  to  be 

(a)  That  as  to  property  which  vests  in  the  covenantor  and  be- 
comes subjec^t  to  the  covenant  at  any  time  before  the  discharge, 
the  liability  is  thereby  ended,  subject  to  proof  against  the  estate. 

(b)  But  that  as  to  any  accruing  subsequently  there  will  be  no 
discharge.  The  pro\'i8ion8  in  the  new  Bankruptcy  Act  seem  to 
be  similar  in  these  respects  to  that  of  1869,  see  46  &  47  Vict, 
c.  52,  s.  30. 

The  analogy  of  Sutton  v.  Sutton  (L.  E.,  22  Ch.  Div.  511)  (infra) 
seems  to  apply.  This  decision  was  followed  by  Fr}'-,  J.,  in  a  case 
where  the  bond  was  given  separately  to  secure  a  simi  also  secured 
by  mortgage  of  even  date.  {Fearnside  v.  Flinty  52  L.  J.  E., 
Ch.  479 ;  L.  E.,  22  Ch.  Div.  579.) 

It  is  apprehended  that  having  regard  to  the  provisions  of  the 
Married  Women's  Property  Act,  1 882,  the  form  of  a  covenant  to 
settle  after-acquired  property  will  be  considerably  varied.  As 
the  intending  man  and  wife  will  be  on  an  equal  footing  as  to  the 
capacity  to  hold  and  dispose  of  property,  in  cases  where  each  has 
about  the  same  amount  of  property,  the  covenant  in  question 
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should  have  regard  to  that  fact.  By  sub-sect.  5  of  sect.  1  the 
married  woman  who  trades  separately  from  her  husband  will,  in 
respect  of  her  separate  property,  be  subject  to  the  bankruptcy 
laws,  but  this  risk  is  of  course  less  than  that  attaching  to  the 
liability  of  the  man  to  become  bankrupt.  Having  gone  so  far  in 
equalizing  the  position  would  it  not  be  logical  to  equalize  the 
liabilities,  and  to  abolish  the  incidental  rights  of  both  surviving 
husband  and  wife  in  default  of  dispositions  by  either  of  them  ? 


Emden  v.  Carte. 

[51  L.  J.  E.,  Ch.  41  ;  L.E.,  17  Ch.  Div.  768.] 

The  remuneration  of  an  uncertificated  architect  passes  to 
the  trustee  in  his  bankruptcy.  The  argument  that  the  daily 
wages  of  an  artizan  did  not  pass,  because  he  must  live,  does 
not  apply.  As  to  a  medical  man  this  was  decided,  as  we 
decide  here,  in  Elliot  v.  Claytm,  20  L.  J.  E.,  Q.  B.  217;  16 
a.  B.  581, 


Cockbiim  V.  Edwards. 

[51  L.  J.  E.,  Ch.  App.  46;  L.  E.,  18  Ch.  Div.  449.] 

The  M.  K. :  The  defendant  was  the  plaintiff's  solicitor  in 
a  mortgage  transaction,  his  client  being  the  mortgagor,  and 
the  defendant  himself  being  the  mortgagee.  The  advance 
was  one  from  solicitor  to  client,  in  fact.  He  inserted  an  un- 
usual power  of  sale,  not  providing  for  the  usual  notice. 
Fry,  J.,  found  that  the  power  was  unusual.  Whether  I 
should  have  thought  so  I  do  not  say.  The  mortgage  was  a 
second  one,  and  I  am  not  prepared  to  say  that  the  qualification 
as  to  notice  which  is  inserted  in  a  first  mortgage  should  be  in 
a  second.  It  is  a  common  practice  to  insert  more  stringent 
provisions  in  the  second  mortgage,  but  in  the  absence  of  proof 
that  it  is  a  settled  practice  we  cannot  so  assume. 

Solicitors  lending  to  their  clients  should  ordinarily  have  the 
intervention  of  another  solicitor.  Here  the  defendant  sold 
the  house  without  notice,  and  without  interest  being  in  arrear 
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for  three  months  (the  ordinary  form  would  have  allowed  that 
grace).  A  mortgagee  who  ties  possesaion  may  receive  moi« 
than  enough  rent  to  pay  his  interest,  but  the  profit  thereby 
made  would  be  accounted  for  only  as  "  profit,"  and  not  as 
against  principal  and  interest.  Until  an  account  is  taken 
there  is  no  appropriation  or  set-off.  That  is  more  plain  as  to 
the  user  of  a  mortgaged  or  pledged  chattel.  A  pledgee  of  a 
horse  letting  it  for  hire  may  deduct  the  price  of  the  keep  of 
the  horse  from  the  money  received  for  hire. 

The  dictum  in  Brocklehurst  v.  Jessop  (7  Sim.  438  (V.-C. 
Shad  well)  442),  that  receipt  of  rents  is  pnmd  facie  evidence  of 
payment  within  the  Statutes  of  Limitation  is  wrong,  and 
opposed  to  Chinnenj  v.  EvanSy  11  H.  L.  0.  115. 

If  it  were  right,  it  would  follow  that  the  mortgagee  who 
took  possession  still  had  the  ordinary  rights  of  a  general 
creditor.  But  the  mortgagee  is  the  legal  owner  of  the  estate, 
the  rents  whereof  are  his  rents,  and  he  takes  qu&  legal  owner 
(of  course  subject  to  redemption).  It  is  only  therefore  a 
receipt  by  a  legal  proprietor  of  something  belonging  to  him 
in  that  character. 

In  Chinneryy,  Evans  {sup,)  the  whole  question  was,  "whose 
agent  was  the  receiver  who  had  been  there  appointed  P  "  It 
was  held  that  to  take  the  case  out  of  the  statute  the  payment 
must  be  by  the  "  party  chargeable  or  his  agents  The  receiver 
there  was  the  mortgagor's  agent.  If  the  dictum  in  Brocklc' 
hurst  V.  Jessop  was  right  it  would  have  been  immaterial  whose 
agent  the  receiver  was,  because  even  if  he  had  been  the  mort- 
gagee's agent  his  receipt  would  have  sufficed  to  take  the  case 
out  of  the  statute. 

By  agreement  rents  received  by  a  mortgagee  may  be  appro- 
priated to  interest.  This  was  done  here,  and  the  final  accoimt 
shows  that  the  interest  was  not  three  months  in  arrear. 

As  to  damages  I  am  not  sure  that  I  should  have  allowed 
any,  but  we  allow  10/.  The  plaintiff  is  not  entitled  to  the 
estimated  costs  of  making  a  new  investment,  nor  to  the  dif- 
ference between  party  and  party  and  solicitor  and  client 
costs  of  action.     Had  not  the  house  been  sold  at  an  advanced 
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price  we  should  not  have  heard  of  this  action.  The  charge 
of  sale  at  iinder-value  fails,  and  the  defendant  must  have  the 
costs  incident  to  that  issue.  No  costs  of  appeal,  which  partly 
succeeds  and  partly  fails. 

Comment. 
See  also  Harlock  v.  Ashberry  {post). 


Bowles  t\  Drake. 

[51  L.  J.  E.,  Q.  B.  66 ;  L.  E.,  8  Q.  B.  Div.  825.] 

An  action  brought  in  the  High  Court  but  remitted  for  trial 
to  the  County  Court  under  30  &  31  Vict.  c.  142,  s.  10, 
becomes  thereby  a  County  Court  action  to  all  intents  and 
purposes. 


Bobertson  t\  Bobertson. 

[51  L.  J.  R,  P.  D.  &  A.  5;  L.  E.,  6  P.  Div.  119.] 

The  M.  R. :  Where  a  decree  nisi  is  made  on  a  husband's 

petition  for  divorce  he  must,  nevertheless,  pay  the  wife's  costs 

properly  incurred  in  defending  herself  from  the  charges.     In 

my  opinion  it  is  very  proper  that  the  husband  should  pay  the 

costs  incurred  by  the  wife  in  defending  herself  from  the 

heinous  charge  of  adultery.     By  our  law,  failing  a  settlement, 

all  her  property  goes  to  the  husband.     The  solicitor  who  acts 

for  her  is  not  to  blame  that  the  wife  is  wrong.    {Flower  v. 

Fhicer,  42  L.  J.  E.,  P.  &  M.  45 ;  L.  R.,  3  P.  &  D.  132.)    He 

should  be  paid. 

Comment. 

The  main  reason  mentioned  here  is  now  ended  by  the  provi- 
sions of  the  Married  Women's  Property  Act,  1882.  Should  not 
the  rule  be  now  altered  so  as  at  any  rate  to  make  such  costs  pay- 
able out  of  the  wife's  separate  property,  if  she  has  any  ? 
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In  re  Wainwright,  Ex  parte  Greener. 

[51  L.  J.  R.,  Ch.  App.  67 ;  L.  E.,  19  Ch.  Dir.  140.] 

If  there  has  been  no  scheme  of  settlement  of  the  debtor's 
affairs  imder  sect.  28  of  the  Bankruptcy  Act,  1869,  and  no 
resolutions  for  the  close  of  the  liquidation  or  discharge  of  the 
debtor  under  sect.  125,  the  trustee  can  take  possession  of  anj 
new  business  which  the  debtor,  under  the  supposition  that  he 
was  free  to  do  so,  has  got  together. 


In  re  The  Silkstone  and  Dods worth  Coal,  &c.» 
Company  (Limited),  Whitworth's  Case. 

[51  L.  J.  E.,  Ch.  App.  71 ;  L.  E.,  19  Ch.  Dir.  118.] 

A  witness  has  no  locus  standi  to  appeal  against  an  order  to 
attend  and  be  examined,  nor  is  there  any  ground,  except 
want  of  jurisdiction,  to  make  the  order  to  attend,  on  which 
the  order  can  be  contested.  The  examination  is  usuallj 
given  to  the  liquidator,  but  the  Court  may  commit  it  to 
creditors  or  contributories. 


Patching  v.  Bamett. 

[61  L.  J.  E.,  Ch.  App.  74 ;  45  L.  T.  292.] 

The  M.  R. :  Where  the  age  is  part  of  the  description  of 
the  devisee,  if  the  gift  is  to  the  devisee  who  should  attain 
that  age,  and  the  period  for  vesting  is  beyond  the  life  in 
being  and  twenty-one  years,  the  gift  fails.  The  testator  did 
not  intend  the  youngest  grandson  (who  was  to  take  after 
certain  life  interests)  to  take  unless  ho  attained  twenty-five. 
lie  provided  a  maintenance  for  the  grandson  if  he  were 
under  twenty-one  at  the  testator's  death,  and  he  states  what 
is  to  be  done  with  the  income  between  his  age  of  twenty-one 
and  twenty-five — viz.,  he  orders  an  accumulation.  If  the  grand- 
son dies  imder  twenty-five,  the  gift  and  these  accumulations 
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are  to  fall  into  the  residue.  If  the  gift  had  been  valid  and 
he  had  attcuned  twenty-five  he  would  get  these  rents  and 
profits.  The  gift  fails  as  to  all  provisions  after  the  grandson 
attains  twenty-one,  and  therefore  fails  in  substance.  The 
provision  for  maintenance  until  twenty-one  is  alone  good. 

An  annuity  which  is  charged  on  two  specific  farms  "  to  the 
end  and  intent  that  the  annuitant  may  be  fully  paid  and 
satisfied  the  annuity,  and  with  powers  of  entry  and  distress," 
is  a  legal  limitation  of  a  rent  charge,  and  does  not  charge  the 
personal  estate  at  all. 

If  real  and  personal  estate  are  being  administered  to- 
gether the  increased  costs  occasioned  by  the  administration  of 
the  real  estate  are  borne  by  it.  The  proper  course  is  for  the 
judge  to  name  some  sufficient  aliquot  sum  to  represent  the 
costs  to  be  borne  by  the  realty.  {In  re  Middleton- Thompson 
V.  Harris^  60  L.  J.  R.,  Ch.  625  (Fry,  J.),  is  overruled  both 
by  this  case  and  expressly  so.  See  61  L.  J.  R.,  Ch.  App. 
273.) 


In  re  Spindlor,  Ex  parte  Bolph. 

[51  L.  J.  E.,  Ch.  App.  88 ;  L.  R.,  19  Ch.  Div.  98 ; 

30  W.  R.  52.] 

Both  the  41  &  42  Vict.  c.  31,  s.  8,  and  the  sect.  8  of  45  & 
46  Vict.  c.  43,  which  repeals  the  first-named  section,  require 
the  consideration  for  a  bill  of  sale  to  be  truly  set  forth. 

The  M.  R. :  In  this  case  the  consideration  was  partly  a 
payment  of  money  and  partly  an  agreement  to  pay  a  rent 
which  was  not  actually  due.  The  bill  of  sale  was  given 
23rd  March,  1881.  No  rent  was  due  until  the  25th  March, 
1881.  Then  25/.  became  due  for  rent,  but  this  rent  was  not 
actually  paid  imtil  the  30th  March,  1881.  [The  consideration 
was  thus  stated :  "  In  consideration  of  the  sum  of  50/.  by 
the  assignee  paid  to  the  assignor  at  or  immediately  before 
the  execution  hereof  (the  receipt  whereof  the  assignor  doth 


hfEifhy  MkiK*«lBdge\^  He  real  qootitm  ia^  Did  ilie  bor- 
Tower  ever  reoare  the  2->7.?  No.  The  lender  was  not 
intewfwg  to  trost  the  bumimei  with  die  sum,  hot  to  save  the 
goods  irom  distres  br  paying  it  The  ooofidention  leally 
thonld  hare  been  stated  as  ao  mnch  paid  and  so  mndi  coto- 
nanted  to  be  paid.  Again,  it  is  qnite  oertain  that  the  woids 
**  30/.  paid  at  or  iaawhediaMy  be/ore  the  exeeuHom  hereof  ^^  are 
false.  The  money  was  not  paid  nntQ  seren  days  afterwards. 
Nor  was  there  any  then  appropriation  of  the  25/.  to  meet  the 
rent.  A  request  and  a  promise  to  pay  do  not  amount  to  an 
appropriation,  but  only  to  a  contract. 

In  In  re  Hayne$j  Ex  parte  The  Kational  Mercantile  Bank 
(49  L.  J.  E.,  Bank.  62 ;  L.  R.,  15  Ch.  Div.  42),  all  the  money 
stated  in  the  bill  of  sale  to  hare  been  paid  was  actually  paid 
in  notes  and  gold.  The  actual  question  was  whether  the 
money  so  paid  was  the  roal  consideration,  or  whether  the  true 
transaction  was  not  that  the  grantor  should  have  less,  and  the 
balance  of  the  nominal  consideration  be  retained.  The  Court 
of  Appeal  decided  that  the  consideration  actually  paid  in 
form  was  the  real  consideration,  and  that  the  bargain  that  a 
part  should  be  repaid  to  meet  the  liabilities  on  the  bill  was  a 
collateral  bargain  (whether  they  were  right  or  wrong  in  that 
conclusion  is  immaterial),  and  that  the  Act  did  not  render  it 
necessary  to  state  in  the  bill  the  collateral  bargain  as  to  the 
disposition  of  the  money  advanced. 

In  re  Rogers,  Ex  parte  ChaUinor  (L.  E.,  16  Ch.  Div.  260), 
presents  more  difficulties.  The  question  was  one  of  fact. 
Part  of  the  sima  expressed  to  have  been  paid  was  not  actually 
paid,  but  deducted  to  meet  certain  expenses  due,  and  a  debt 
presently  payable.  The  judges  thought  that  it  was  a  mero 
form  wliioh  had  been  omitted  by  not  handing  the  money 
retained  backwards  and  forwards.  It  was,  moreover,  only  a 
small  Bimi  in  proportion  to  the  amount  secured,  and  the 
money' was  retained  in  pursuance  of  a  prior  agreement.  In 
the  particular  circumstances  of  the  case  I  agree  that  the  deci- 
sion was  correct.  Neither  of  the  cases  supports  the  contention 
that  a  honA  Jidv  loan,  of  which  the  borrower  has  the  substantial 
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benefit,  is  sufficiently  stated  in  the  deed  if  described  as  a  cash 
payment. 

Comments. 

See  also  Hamilton  v.  ChatnCj  50  L.  J.  R.,  Q.  B.  456 ;  L.  R., 
7  Q.  B.  D.  1  ;  and  Ex  parte  Charing  Cross  Advance  and  Deposit 
Bank,  In  re  Parker,  50  L.  J.  R.,  Ch.  157  ;  L.  R.,  16  Ch.  Div.  35. 
Cotton,  L.  J.,  in  Hamilton  v.  Chaine,  explained  that  the  Act  was 
intended  **  to  put  a  stop  to  the  fraudulent  practices  of  money- 
lenders "  in  deducting  interest  and  commission  as  parts  of  an 
advance. 

See  also  Ex  parte  Bolland,  In  re  Roper  (L.  R.,  21  Ch.  Div.  543  ; 
52  L.  J.  R.,  Ch.  App.  113),  where  the  M.  R.  further  considered 
the  Act.  The  consideration  there  was  stated  to  bo  *'  2,000/.  to 
the  mortgagor  paid  by  the  mortgagee  immediately  before  the 
execution  of  these  presents."  The  grantor  owed  the  grantee 
2,000/.,  the  balance  of  2,500/.  purchase-money  for  a  leasehold 
brewery.  He.had  paid  500/.  ia  cash,  and  gave  the  bill  of  sale 
for  the  balance,  and  this  was  accepted  by  the  grantee  in  pay- 
ment.    Held  that  the  consideration  was  truly  stated. 

The  M.  R. :  The  grantee's  acceptance  of  the  bill  of  sale  as 
payment  amounted  to  payment.  It  would  support  a  plea  of 
payment.  A  bond  fide  transaction  of  this  kind  is  treated  as  a 
pajTuent.  Ex  parte  Challinor  did  not  decide  that  the  money 
must  be  applied  in  payment  of  a  debt  duo  by  the  grantor  to  a 
third  party. 

Cotton,  L.  J. :  L.  J.  James,  in  Ex  parte  Challinor,  states  the 
principle  as  to  this:  ** Whether  the  whole  of  the  mortgage 
money  is  actually  paid  by  the  lender  into  the  hands  of  the 
borrower,  or  whether  part  of  it  is  with  his  privity  or  by  his 
direction  employed  in  the  payment  of  a  debt  due  by  him,  it  is 
equally,  in  a  legal  sense,  i)ai<i  to  him." 

See  also  Ex  parte  Firth,  In  re  Cowburn  (51  L.  J.  R.,  Ch.  473  ; 
L.  R.,  19  Ch.  Jbiv.  419),  where  the  M.  R.  distiaguishes  between 
an  advance  on  terms  of  the  lender  pajang  out  of  it  a  debt  due 
by  the  borrower  to  a  third  person,  a  portion  of  that  simi  being 
handed  back  again  to  the  lender,  or  handed  over  by  him  to  other 
persons  who  are  creditors  of  the  borrower,  and  a  sum  of  money 
being  retained  which  is  not  truly  a  debt  until  after  the  transac- 
tion itself  is  completed — t.  e,,  a  sum  which  consists  of  the 
expenses  of  the  h'ansaction  itself. 
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Harlock  r.  Ashberry. 

[51  L.  J.  E.,  Ch.  App.  96;  30  W.  R  112.] 
Under  Ord.  LVIII.  r.  15,  the  poverty  of  on  appellant  is 

alone  sufficient  ground  for  requiring  from  him  security  for 

the  costs  of  an  appeal. 

The  M.  E. :  Rourke  v.  the  White  Moss  Colliery  Co.  (L.  E., 

1  C.  P.  Div.  556),  has  never  been  followed  by  the  Court  of 

Appeal  sitting  at  Lincoln's  Inn. 


Harrison  v.  The  Cornwall  Minerals  Railway 

Company. 

[51  L.  J.  R.,  Ch.  98;  L.  E.,  18  Ch.  Div.  334.] 
The  M.  E. :  The  vested  rights  of  persons^  acquired  before 
the  passing  of  a  special  or  general  Act  are  not,  in  the  absence 
of  the  very  strongest  and  clearest  words,  to  be  considered  as 
interfered  with  by  such  Act. 

Comment. 

See  this  case,  and  Robinson  v.  Drakes  (L.  E.,  23  Oh.  Div.  98), 
for  the  practice  as  to  costs  of  cross-appeals. 


Otto  V.  Lindford. 

[51  L.  J.  E.,  Ch.  App.  102;  L.  E.,  18  Ch.  Div.  394.] 
The  M.  E. :  Where  an  action  has  been  dismissed  by  the 
Court  below,  with  costs,  such  Court  has  jurisdiction  to  enter- 
tain an  application  for  a  stay  of  proceedings  to  enforce  the 
certificate  for  costs  pending  the  appeal. 

Wilson  V.  Church  (48  L.  J.  E.,  Ch.  690;  L.  E.,  11  Ch. 
Div.  576  ;  Seton  on  Decrees,  4th  ed.,  p.  1618),  was  quite  dif- 
ferent. The  plaintiffs  there  were  asking  for  an  injunction 
to  restrain  the  defendants  from  dealing  with  the  trust  funds 
pending  an  appeal.  The  Court  below  had  already  dismissed 
the  action,  and  therefore  could  not  grant  an  injunction  asked 
as  incident  to  it. 
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Fowler  r.  Barstow. 

[51  L.  J.  E.,  Ch.  App.  103;  30  AV.  E.  114;  45  L.  T.  603.] 

Where  under  Ord.  XI.  a  plaintifl  has  obtamed  leave  to 
serve  a  writ  on  a  defendant  out  of  the  jurisdiction,  the  defen- 
dant, on  moving  to  discharge  the  order,  may  go  into  evidence 
to  show  that  no  cause  of  action  has  arisen  against  him  within 
the  jurisdiction. 

On  this  point  the  Great  Australian  Gold  Mining  Co.  v. 
Martin,  46  L.  R.,  8  Ch.  289;  L.  E.,  5  Ch.  Div.  1,  is  overruled. 


Redgrave  v.  Hurd. 

[51  L.  J.  E.,  Ch.  App.  113;  45  L.  T.  485.] 

The  M.  E.:  As  regards  the  rescission  of  a  contract  the 
former  difference  between  the  common  law  and  equity  rules 
is  now  unimportant,  as,  by  the  Judicature  Act,  the  latter  pre- 
vail. According  to  equity,  in  order  to  set  aside  a  contract  it 
is  not  necessary  to  prove  that  the  person  who  obtained  it  and 
sought  to  keep  it,  if  he  obtained  it  by  material  misrepresent- 
ation, knew  at  the  time  that  the  representation  was  false. 
It  was  put  in  two  ways,  either  of  which  induced  the  inter- 
ference of  equity,  to  rescind.  (1)  A  man  is  not  to  be  allowed 
to  get  a  benefit  from  a  statement  which  he  now  admits  to  be 
false.  (2)  Even  assuming  that  you  want  moral  fraud  in  order 
to  set  aside  a  contract,  you  have  it  where  a  man,  having  ob- 
tained a  beneficial  contract  by  a  statement  which  he  now 
knows  to  be  false,  insists  upon  keeping  that  contract.  That 
was  and  is  the  rule  in  equity.  At  common  law  it  was  not 
quite  so  wide.  According  to  the  later  cases  at  common  law 
the  statement  must  have  been  made  recklessly  and  without 
care,  whether  it  was  true  or  false.  Lord  Caims,  in  The  Reese 
Ricer  Silver  Mining  Co.,  Smith's  case  (36  L.  J.  E.,  Ch.  385, 
618;  L.  E.,  2  Ch.  604),  states  the  rule  in  equity  as  I  have 
stated  it. 

p.  i>  D 


So,  if  a  man  is  indoced  bv  a  false  representation  to  enter 
into  a  contract,  it  is  not  a  sufficient  answer  to  him  to  say,  *^  If 
yon  had  used  dne  diligence  yon  wonld  hare  found  out  the 
untruth  ;  you  had  the  means  afforded  you  of  discoTering  its 
falsity/'  It  is  the  settled  equitable  rule,  both  as  to  resdssion 
and  specific  performance,  that  this  is  no  answer,  of  course 
subject  to  the  exception  o{  the  Statute  of  limitations  when 
made  a  statutoiy  answer  on  the  ground  of  delay.  The  delay 
counts  under  those  statutes  from  the  time  at  which,  by  due 
diligence,  the  fraud  might  have  been  discoTered.  The  effect 
of  false  representation  is  not  avoided  by  negligence.  The 
most  familiar  modem  instances  of  this  are,  peihaps,  false 
prospectuses  referring  the  public  to  the  actual  contracts, 
which,  if  everyone  saw,  would  show  the  falsity.  So  as  to  a 
false  statement  as  to  the  covenants  in  a  lease,  which  the  in- 
tending purchaser  could  have  seen  himself. 

AtUtood  V.  Small  (6  CI.  &  F.  344),  was  relied  on  below  as 
conflicting  with  this  proposition.  The  judge  (Fry,  J.),  says  the 
defendant ''  inquired  into  (the  statements)  to  a  certain  extent, 
and  if  he  did  it  carelessly  and  inefficiently  that  is  his  own 
fault."  The  lords  were  three  to  five  in  this  case  of  Attwood 
V.  Small.  We  can  only  look  at  the  judgments  of  those  who 
decided  the  case.  These  give  independent  reasons  for  their 
judgments.  The  Earl  of  Devours  ground  was  that  the  pur- 
cl lasers  did  not  rely  upon  any  statements  made  to  them,  but 
resolved  to  examine  and  judge  for  themselves.  A  good 
ground  if  borne  out,  but  not  agreeing  with  the  reasons  given 
by  the  other  judges.  The  L.  C.  (Cottenham)  says  in  effect 
(p.  393)  that  he  found  no  fraud,  but  that  all  the  material 
facts  were  known  before  the  contract  was  made.  Neither  of 
these  reasons  is  anjthing  like  the  proposition  of  J.  Fry,  that 
partial  inefficient  inquiry  avoids  the  effect  of  a  false  statement. 
Lord  Brougham's  grounds  are  (1)  no  fraud;  (2)  no  relianoe 
on  statements,  but  on  their  own  inquiries.  No  cursoiy  re- 
marks by  a  law  lord  should  unsettle  the  principle. 

Now  the  plaintiff's  advertisement  in  the  Law  Times  [he 
was  a  solicitor  wishing  to  dispose  of  a  practice  and  a  suburban  . 
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house]  meant  in  every  lino  this :  "  There  is  a  moderate  prac- 
tice ;  I  shall  not  take  a  premium  for  it,  if  you  will  take  my 
house  off  my  hands," — /*.  e,,  the  purchase  of  the  house  is  the 
consideration  for  giving  the  defendant  the  partnership  in  this 
moderate  business.  Xow  the  plaintiff  admits  on  oath  that 
he  had  no  business  of  any  kind  worth  mentioning  to  sell,  but 
that  he  only  intended  to  sell  his  house  as  the  principal  trans- 
action.    Can  credit  be  given  to  him  ? 

A  material  representation  calculated  to  induce  another  to 
enter  into  a  contract  is  not  to  be  got  rid  of  by  saying  that 
the  defendant  does  not  prove  that  he  entered  into  the  contract 
in  reliance  upon  it.  The  plaintiff's  action,  for  specific  per- 
formance of  the  agreement  to  buy  the  house,  is  dismissed. 
The  defendant  raised  an  issue  of  misrepresentation  as  to  the 
value  of  the  house,  and  the  quality  of  water  supplied  to  it, 
as  to  which  he  has  failed.  He  must  pay  the  costs  of  that 
issue,  but  have  the  general  costs  of  the  action  and  the  costs 
of  the  appeal. 

Palmer  r.  Locke. 

[51  L.  J.  R.,  Ch.  App.  124;  L.  R.,  18  Qi.  Div.  381.] 

J.  G.  had,  under  an  appointment  made  by  his  father,  a 
reversionary  interest  in  the  residuary  estate  of  his  grand- 
father, which  estate  had  been  paid  into  Court  in  an  adminis- 
tration suit.  J.  G.  petitioned  for  liquidation  in  1873,  and  in 
June  of  that  year  a  trustee  was  appointed.  Subsequently 
(17th  July,  1873)  J.  G.  mortgaged  all  his  interest  under  the 
will  to  E.  to  secure  650/.  On  the  1st  April,  1875,  J.  G. 
mortgaged  {iitfcr  alia)  the  same  interest,  subject  to  prior 
charges,  to  P.  to  secure  9,500/.  On  the  22nd  October,  1875, 
P.  obtained  a  stop  order  on  J.  G.'s  share  of  the  fund  paid 
into  Court,  and  on  the  8th  November,  1875,  E.  obtained  a 
stop  order  on  the  same  share.  On  the  2Gth  November,  1875, 
J.  G.  mortgaged  his  interest  in  the  fund  to  H.,  and  on  the 
7th  December,  1875,  H.  obtained  a  stop  order  on  the  same 
share.     II.  had  no  notice  of  the  liquidation.     On  the  20th 

1)  I)  2 
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March,  1^76,  the  trustee  Tinder  the  liquidation  obtained  a 
stop  order  on  J.  G.'s  interest. 

The  plaintiffs  in  this  action  who  had  purcliased  the  interest 
of  the  trustee,  and  also  the  interests  of  E.  and  P.  in  J.  G.'s 
share  (which  was  still  reversionary),  put  up  this  sliare  to 
auction  in  May,  1879,  at  which  sale  the  defendant  purchased 
it  for  2,000/.  This  was  an  action  to  enforce  specific  perform- 
ance of  the  contract.  The  vendors  did  not  abstract  H.'s 
mortgage.  The  purchaser  objected.  The  vendor  disclaimed 
all  knowledge  of  H.'s  deed,  stating  that  the  deed  and  stop 
order  of  P.  were  both  prior  to  H.'s  deed  and  order,  and 
declined  to  satisfy  or  discharge  the  incumbrances. 

The  M.  E. :  The  decisions  in  In  re  Barr^s  Trusts  (27  L. 
J.  E.,  Ch.  548 ;  4  K.  &  J.  219)  and  In  re  Atkinson  (2  De  G., 
M.  &  G.  140 ;  4  De  G.  &  S.  548)  come  to  this,  that  where 
there  are  no  negative  words  in  the  Bankruptcy  Acts  as  to 
equitable  choses  in  action,  the  mere  enactment  that  the  pro- 
perty shall  vest,  whether  on  the  execution  of  a  conveyance  or 
Avithout  any  conveyance,  does  not  give  the  trustee  a  complete 
title  in  this  sense,  that  a  person  who  takes  an  assignment  or 
charge  without  notice  of  the  bankruptcy,  and  gives  notice  to 
the  trustees  of  the  fund  before  the  assignee  or  trustee  in 
bankruptcy  gives  notice,  obtains  priority.  Bankruptcy  is 
not  notice  to  all  the  world.  Neither  does  bankruptcy  so 
absolutely  vest  all  the  bankrupt's  property,  such  as  his  equit- 
able interest  in  a  fund,  in  the  trustee,  so  that  the  bankrupt 
could  not  divest  it.  If,  suppressing  the  absolute  assignment 
caused  by  bankruptcy,  he  assigns  to  some  one  else,  who  finds 
the  trustee  has  not  given  notice,  and  thereupon  gives  notice, 
that  second  purchaser  is  preferred  by  reason  of  the  negligence 
of  the  first,  a  kiud  of  postponement  which,  as  we  know  from 
the  doctrine  in  Dearie  v.  Uall  (3  Euss.  1),  is  not  confined  to 
equitable  choses  in  action.  The  Court  of  Appeal  (Lord  Sel- 
bome,  L.  C,  and  L.J  J.  Baggallay  and  Lush)  did  not  think 
it  necessary  to  decide  the  actual  question,  as  the  title  was  too 
doubtful  to  force  on  a  purchaser.  They  held  that,  imder  the 
circumstances,  E.  and  P.  (who  had  notice  of  the  iosolvenoy) 
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only  had  a  security  on  the  surplus  after  the  whole  adminis- 
tration in  bankruptcy.  E.  and  P.  must  stand  in  the  place  of 
the  bankrupt,  and  not  higher,  as  against  every  one. 

H.  had  no  notice  of  the  insolvency,  and  that,  under  the 
cases  cited  by  the  M.  R.,  gave  him  priority  over  the  trustee. 

As  to  In  re  Brig/it's  Scttkment  (L.  E.,  13  Ch.  Div.  413) 
the  M.  R.  thought  that  perhaps  that  might  have  been  differ- 
ently decided  on  the  arguments  addressed  to  him.  It  was  a 
decision  on  the  Bankruptcy  Act  of  1841  (sect.  41).  Lord 
Selborne  observes  that,  if  it  was  a  good  decision,  it  seems  to 
have  depended  on  the  special  negative  words  in  the  statute 
there  in  question.     These  do  not  occur  in  the  Act  of  1869. 


The  Yorkshire  Fire  and  Life  Insurance  Company 

V.  Clayton. 

[51  L.  J.  R,  a  B.  App.  82 ;  30  W.  E.  174.] 

The  M.  E. :  The  41  Vict.  c.  15,  s.  13  (Inhabited  House 
Duty  Amendment  Act),  which  was  passed  in  consequence  of 
the  decision  in  The  Aif.-Gen.  v.  The  Mutual  Tontine  West" 
minster  Chambers  Association  (45  L.  J.  R.,  Exch.  886 ;  L.  R., 
1  Exch.  Div.  469),  does  not  exempt  sets  of  rooms  in  one  entire 
building  having  an  outer  door  common  to  all,  and  occupied 
partly  as  business  oiRces  and  partly  as  residential  chambers. 
The  word  "  tenements  "  in  the  Act  can  and  must  be  read  as 
equivalent  to  that  which  is  a  house  at  law.  "Flats  "  are,  for 
legal  purposes  and  by  modem  usage,  separate  houses. 


Erichsen  r.  Last. 

[51  L.  J.  R.,  Q.  B.  &o.  App.  8*G ;  L.  R.,  1  Q.  B.  Div.  414.] 

The  M.  R. :  This  question  arises  on  the  Income  Tax  Act 
(16  &  17  Vict.  c.  34,  s.  2,  sched.  D.).  The  Divisional  Court 
decided — (1)  That  the  appellant  company  carries  on  trade  in 
this  country  within  the  Act;  (2)  That  the  profits  of  such  trade 


^'^  _«r:.  >if    V'      t    'ill     T.    -i> 


.  '-.  iior  *:i£r   rgmnmy  azuxi^r  it**iTTf^  smiL  tK  pr^ts  wnj 
TTTag'^Tr^    r  -tsCHLar— I  ir.nr  ViHa  vnxiii  ac^roe   if  die 

Mr 

ZLircfLLii.  msLtiif  r-mnan-y  "^h?^  ^ikeg  imlrrizisnfQi 


joriiiii  IT  Z'l'^'rr  izii  tr^-r^*^  jc  -ralass  azzfies  p^BKn^as  from 

-  rriik  ""  is  tiff  L5rrsii!e  3«*CTr°«L  ti*  price  rw«Ted  and 
tie  M!fr  trii-*^.  Fr:nL  ti*  •cyT«'irpr  rrt^xed  *Ji3ii3£t  costs  of 
tn:i.-=TTT>fi':a>  loii  tie  Li-ir^ni*:  3  tie  tJsaBie  profit.  It  is 
xkLl  *iiir  ii»*  f:r^Lri  ^oiLes  earn,  tie  pr^lic.  Thejdo  not; 
tiiie  i.«  :t  tiecL  3iaj  I'T.'-i'ffl  tie  ex^^nse  of  earning  a  profit, 
az.'i  ti-is  -iiziiiLsii  tie  -!t:«t  f  rL.-e*  azid  that  is  alL  [And  see 
J^'f  JT'.-vy  /*:#;.«  f  I'f  ffi.-^jtj^tr  Ajtr-I  T.  Lftopt^  51  L.  J.  B., 
Q.  B.  114,  f.*/-'/.] 

Hornby  ;.  Cardwell  Hanbmy  third  puty). 

51  L.  J.  K-.  a  B.  ± :.  rj :  L  K..  S  U.  B.  Dir.  329.] 

An  underlessee,  wb>5e  underlease  is  ••subject  in  all  respects 
to  the  terma  of  the  existing  lease  and  tie  corenants  and  stipu- 
lations c«jntained  therein,"  is  pDperiv  made  a  third  paity 
under  the  Judicature  Act,  X'^l'-l  s.  '^4,  sub-s.  3,  and  Qrd. 
XVI.  r.  >*;,  and  the  whole  e-sts,  including  those  of  an  action 
hy  the  original  lessor  against  the  lessee  [underlessor],  are  in 
the  discretion  of  the  Court.  iL.JJ.  Brett  and  Cotton  held 
that  the  original  lessee  could  also  recover  any  such  costs 
ngainftt  tlie  underlessce  as  damages,  the  contract  between 
them  inr;luding  one  of  indemnity  against  such  costs. 

Comment. 

TIm»  prmi'/liin*  n^iiiiiHt  tin?  '"third  party"  8t»t;m8  to  l>e  much 
fitiipliHcil  hy  Ihi*  iM'W  riil^H.     It  has  been  innnttsl  out  that  there  is 
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an  omission  of  power  to  try  a  claim  made  by  the  third  party 
against  the  defendant.     This  should  be  rectified. 


In  re  Johnson,  Hx  parte  Edwards. 

[51  L.  J.  E.,  a  B.  108 ;  L.  E.,  8  Q.  B.  Div.  262.] 

A  London  agent  for  a  country  solicitor  cannot  retain  docu- 
ments in  respect  of  a  lien  for  a  claim  on  such  country  solicitor. 
The  Court  ^vill  exercise  summary  jurisdiction  over  any  London 
agent  so  attempting,  and  order  him  to  hand  over  the  docu- 
ments. 


The  Mersey  Docks  and  Harbour  Board  v.  Lucas. 

[51  L.  J.  E.,  Q.  B.  114  ;  46  J.  P.  388.] 

"Local  enactments  directing  that  the  revenue  shall  be 
ajjplied  to  certain  purposes,  and  no  others,  are  directory  only, 
and  mean  that  after  all  charges  imposed  by  law  on  the 
revenue  have  been  discharged,  the  surplus  or  free  revenue 
which  otherwise  might  have  been  disposed  of  at  the  pleasure 
of  the  recipients  shall  be  applied  to  these  purjioses."  (Black- 
bum,  J.,  in  T/te  Merset/  Docks  and  Harbour  Board  v.  Cameron^ 
35  L.  J.  E.,  M.  C.  lo.) 

The  if .  E. :  That  applies  to  all  local  Acts,  for  the  good 
reason  that  persons  who  obtain  them  are  not  checked  by  the 
public  nor  by  public  representatives ;  they  are  dealing  with 
their  owti  proi)erty,  and  not  mth  the  public  right,  to  obtain 
taxes  from  that  property,  or  in  respect  of  it. 

Then  the  income-tax  is  granted  to  the  Crown,  which  is  not 
bound  by  any  local  Act,  subject  to  certain  exceptions  which  do 
not  apply  to  tliis  Act.  The  prerogative  of  the  Crown  has 
nothing  to  do  with  the  mode  of  applying  the  tax.  On  this 
ground  it  was  held  in  Ex  parte  The  Post/naster-Generat,  Re 
Bonham  (48  L.  J.  E.,  Bank.  84 ;  L.  E.,  10  Ch.  Div.  693), 
that  the  prixileges  of  the  Crown  in  this  respect  extend  to  the 
Postmaster-Grcnoral.     There  is  as  much  reason  for  applying 


the  doctrine  wh«i  the  reTenue  is  applicable  to  public  pup- 
poees  as  to  the  private  purposes  of  the  Sovereign,  who 
formeriv  had  personal  control  over  revenues  the  control 
wheret>f  L?  now  porliamentarr. 

Then  the  Im^me  Tax  Act  in  question  is  subsequent  in  date 
to  the  Lx-jJ  Act,  which  is  therebv  impliedlv  repecded  to  the 
necessar\'  extent. 

What  are  "  profits  "  ?  The  "  profits  of  a  farm  *'  mean  the 
"  net  produce  of  the  hmdJ^  That  is  the  meaning  in  Hules  2 
and  3,  Sched.  A.  Then  {inter  aha)  Enle  3  applies  to  docks. 
Tolls  or  d<x>k  rates  are  got  on  a  dock  or  a  navigation,  and  the 
profits  are  the  net  proceeds  after  deducting  the  expenses  of 
carrying  on  the  d^icks.  The  tax  is  payable  by  the  person  or 
corpoi-ation  (this  board  is  a  corporation)  carrying  on  the  con- 
cern. 


Feat  r.  Jones  ft  Co. 

[51  L.  J.  E.,  Q.  B.,  &c.  128 ;  L.  E.,  8  a  B.  Div.  147.] 

If  a  trustee  under  a  liquidation  sues  for  a  debt  due  imder  a 
contract  made  with  the  debtor,  the  defendant  may  set  off  a 
claim  for  unliquidated  damages  arising  out  of  an  alleged  breach 
of  such  contract  bv  the  debtor. 


The  China  Transpacific  Steamship  Company  r.  The 
Commercial  Union  Assurance  Company. 

[51  L.  J.  E.,  a  B.  132 ;  L.  E.,  8  Q.  B.  Div.  142.] 

In  an  action  to  recover  particular  average  on  a  marine 
policy  of  insiu*anoe  the  defendant  company  can  without  affi- 
davit, and  under  'the  old  practice,  stay  the  proceedings  xmtil 
the  ship's  papers  and  other  documents  have  been  produced  by 
the  plaintiff  and  others  interested  in  the  proceedings  and 
insurance. 
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The  Att.-Oen.  v,  Noyes  and  Others. 

[51  L.  J.  E.,  Q.  B.  135 ;  L.  R,  8  Q.  B.  Div.  125.] 

Conveyance  by  B.  by  two  separate  deeds  of  certain  govern- 
ment annuities  and  a  sum  of  16,000/.  consols  to  trustees  on 
trust  to  pay  the  annuities  and  current  income  arising  from 
consols  to  B.  for  four  years  from  date  of  deeds,  if  he  should 
so  long  live,  and  then,  from  and  after  such  period,  or  B.'s 
death,  'whichever  should  first  happen,  on  trust  to  pay  the  same, 
as  directed,  to  certain  of  B.'s  nieces.  B.  died  before  the  ex- 
piration of  the  four  years. 

Held  that  succession  duty  was  payable  on  the  entire 
annuities  and  the  whole  16,000/.  consols,  and  at  3  per  cent. 

The  M.  E. :  This  is  a  "  succession  "  within  16  &  17  Vict, 
c.  51,  s.  2.  The  death  of  B.  was  the  event  by  which  his 
nieces  became  entitled,  and  B.  was  the  predecessor.  Sect.  32 
applies  certain  provisions  of  the  Legacy  Duty  Act  (36  Geo.  3, 
c.  52),  and  sect.  10  gives  amounts  of  duties  to  be  paid  in 
different  successions.  Sect.  5  is  the  only  other  section  aiding 
the  construction  of  sect.  2.  Its  effect  is  that  cesser  of 
charges,  &c.,  is  chargeable  with  duty  as  against  persons  in 
possession  of  property.  It  was  said  that  B.'s  death  only 
caused  a  gain  of  the  amoimt  of  income  which  accrued  in  the 
four  years,  but  the  Act  applies  not  merely  to  the  increase  of 
benefit  which  would  accrue  to  the  successor,  but  also  to  the 
property  which  is  acquired  on  the  happening  of  the  event. 

In  the  case  of  an  estate  limited  to  a  person  during  widow- 
hood, if  the  widow  married  again  the  successor  would  not 
have  to  pay  duty ;  but  if  she  died  before  she  married  again, 
then  the  duty  would  be  payable.  An  estate  may  be  limited 
in  twenty  various  ways,  one  of  which  might  be  death.  If 
that  happened  succession  duty  would  accrue,  although  on  the 
nineteen  other  events  it  might  not.  A  very  old  man  might, 
no  doubt  by  free  gift,  avoid  the  Act  [but  the  gift  must  be 
absolute,  and  not  a  mere  device  to  evade  the  statute]. 
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Ex  parte  Sadler,  In  re  Hawes. 

[51  L.  J.  E.,  Ch.  App.  201  ;  L.  E..  19  Ch.  Div.  122.] 

If  a  lessor  is  dissatisfied  with  an  order  in  bankruptcy 
gi^dng  a  trustee  leave  to  disclaim  a  lease,  he  should  apply  to 
the  Court  to  stay  proceedings  under  it  pending  an  appeal.  If 
he  does  not,  and  the  trustee  has  executed  the  disclaimer,  the 
lessor  cannot  appeal. 

In  re  The  Cape  Breton  Company. 

[51  L.  J.  E.,  Ch.  App.  202 ;  L.  E.,  19  Ch.  Div.  77.] 

A  bankrupt  contributory  to  a  company  has  no  locus  standi 
to  make  any  application  in  the  winding-up  (sect.  77  of  the 
Companies  Act,  1862),  passing  all  his  rights  to  his  trustee. 


Burrowes  v.  Forrest. 

[L.  E.,  19  Ch.  Div.  56;  51  L.  J.  E.,  CTi.  206,  cited  to  aud  fol- 
lowed by  Chitty,  J.,  in  Jones  v.  Wedgwoody  51  L.  J.  E.,  Ch. 
206;  L.  E.,  19  Ch.  Div.  56.] 

If  an  action  in  the  Chancery  Di\d8ion  is  referred  to  an 
arbitrator  the  award  need  not  be  made  a  rule  of  Court  before 
enforcuig  it. 

Webber  r.  The  London,  Brighton  and  South  Coast 

Railway  Company. 

[51  L.  J.  E.,  Q.  B.  App.  154.] 

The  Appeal  Court  ^vill  not  stay  execution  to  enable  a  party 
dissatisfied  wth  the  amount  of  damages  to  consider  as  to  an 
appeal  to  the  House  of  Lords. 

The  application  is  only  granted  where  an  appeal  has  been 
presented,  or,  if  the  House  of  Lords  be  not  sitting,  there  is  an 
undertaking  to  present  it. 
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Rosenberg  t\  Cook. 

[51  L.  J.  R.,  Q.  B.  App.  170 ;  L.  E.,  8  Q.  B.  Div.  162.] 

The  M.  R. :  In  this  case  the  vendor,  believing  that  he  had 
a  title  to  this  piece  of  ground  which  he  had  purchased  from 
the  railway  company,  and  which  had  a  tunnel  under  a  con- 
siderable part  of  it,  put  it  up  for  sale  subject  to  certain 
conditions.  One  of  these  precluded  any  objection  being 
made  to  the  title  imless  taken  within  seven  days  from  de- 
livery of  the  abstract,  and  as  to  that,  it  was  stated  in  the 
condition  that  time  was  to  be  of  the  essence  of  the  con- 
tract. The  purchaser  knew  the  contents  of  the  conveyance 
under  which  the  vendor  claimed  to  hold.  It  turned  out  that 
the  conveyance  was  ultra  vires  and  void.  The  conveyance, 
therefore,  passed  no  property  at  law,  and  the  vendor  only  had 
a  bare  possession.  The  purchaser's  solicitors  were  boimd  to 
take  the  objection  within  the  time.  The  title  of  a  disseisor  in 
this  country  is  a  freehold  title,  and  although  a  very  bad  one  and 
liable  to  be  defeated  by  the  company,  yet  it  was  good  as 
against  the  rest  of  the  world.  A  title  could  be  acquired 
under  the  Statute  of  Limitations  even  as  against  the  com- 
pany. The  vendor  sold  fairly,  not  knowing  the  infirmity  of 
his  title,  and  is  not  to  be  dejmved  of  the  benefit  of  the  special 
condition  requiring  objections  within  a  specified  time.  This 
action,  to  recover  the  deposit  paid,  fails. 


Nuth  r.  TampUn. 

[51  L.  J.  R.,  Q.  B.  177  ;  L.  R.,  8  Q.  B.  Div.  2i7.] 

By  virtue  of  sect.  23  of  41  &  42  Vict.  c.  26,  the  notice  of 
claim  and  declaration  of  every  lodger  claimant  to  a  borough 
parliamentary  vote,  whether  claiming  imder  the  former  statute 
(30  &  31  Vict.  c.  102,  s.  4)  or  this  statute,  constitute  primd 
facie  evidence  of  qualification,  and  the  lodger  need  not  attend 
on  the  first  occasion  unless  he  wishes  to  meet  any  objection 
which  may  have  been  made. 
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Bradley  r.  Baylis,  Morfee  r.  Norris,  and  Kirby 

r. 


[51  L.  J.  E.,  Q.  B.  App.  183;  L.  E.,  8  Q.  B.  Div.  195.] 

The  questions  involved  were  the  several  cases  in  -which  the 
claimants  were  "  inhabitant  occupiers  "  and  "  lodgers  "  re- 
spectively within  the  30  &  31  Yict.  c.  102,  ss.  3  &  4,  and 
41  &  42  Vict.  c.  20,  s.  5. 

The  AT.  11. :  As  to  a  lodger  in  unfurnished  lodgings,  where 
the  owner  does  not  lot  the  whole  house,  but  retains  a  part  for 
his  OAVTi  use,  and  resides  there,  and  does  not  let  out  the  pas- 
sages and  staircases  to  the  outer  door,  but  only  lets  to  the 
tenants  the  right  of  ingress  and  egress,  the  owner  retaining 
control  over  the  staircases  and  passages  to  enter  doors ;  i .  ^., 
where  he  retains  the  right  to  interfere  and  turn  out  trespassers, 
&c.,  there  the  landlonl  is  the  occupying  tenant  and  the  inmate 
is  a  lodger. 

If  the  landlord  lets  the  whole  house  in  separate  apart- 
ments, and  lets  out  each  floor  separately  so  as  to  demise  the 
passages,  reserving  simply  to  each  inmate  of  the  upper  floors 
a  right  of  ingress  and  egress  over  the  lower  passages,  parting 
altogether  Avith  the  whole  legal  ownership,  and  retaining 
no  control  over  the  house,  there  the  inmates  are  the  occu- 
pying tenants,  and  rateable  as  such.  If  the  inmates  have 
latch  keys  to  tlie  outer  door  and  a  latch  key  to  the  inner  door, 
or  if  the  landlord  does  not  reside  liimself  but  has  resident 
servants  who  occupy  on  his  behalf  part  of  the  house,  the 
inmates  are  still  lodgers.  Nor  does  it  make  any  difference  in 
these  cases  whether  the  landlord  repairs  or  pays  rates  and 
taxes.  On  tlie  other  hand,  where  the  whole  house  is  demised, 
except  the  staircases  and  passages,  tlie  mere  fact  that  these 
are  not  demised  does  not  distinguish  the  inmates  from  occu- 
pying tenants. 

[The  M.  R.  pointed  out  that  of  course  a  "house"  was  dif- 
ferently defined  by  the  effect  of  the  Taking  Acts,  so  that 
decisions  under  them  did  not  apply.] 
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In  re  The  Sutton  Coldfield  Grammar  School. 

[51  L.  J.  E.,  p.  C.  C.  8  ;  L.  E.,  7  App.  Cas.  91.] 

The  M.  R. :  The  Endowed  Schools  Acts,  1869  &  1873, 
enable  the  Charity  Commissioners  to  make  schemes  "  from 
time  to  time  "  and  with  due  regard  to  the  future.  Sect.  11 
of  the  1860  Act  preserves  "  the  privileges  or  educational  ad- 
vantages to  which  a  partictdar  class  of  persons  are  entitled." 
Held  that  the  word  "entitled"  is  meant  to  protect  vested 
legal  interests.  A  person  is  not  "  entitled  "  to  that  which  he 
has  enjoyed  by  permission  or  bounty. 


In  re  The  Haven  Gold  Mining  Company. 

[51  L.  J.  E.,  Ch.  App.  242;  L.  E.,  20  Ch.  Div.  151.] 

The  M.  R.  :  The  mere  fact  of  there  being  in  the  prospectus 
statements  which  are  afterwards  proved  to  be  fraudulent  is 
not  sufficient  to  induce  the  Court  to  make  a  winding-up  order. 
A  company  may,  if  they  think  fit,  waive  the  fraud  and  go  on. 
But  where  the  whole  property  which  is  the  whole  substratxmi 
and  raiaon  d^etre  of  the  company  is  gone,  the  majority  cannot 
bind  the  minority  to  enter  into  a  new  speculation.  The 
objects  for  which  the  company  was  formed  having  failed,  the 
petitioners,  although  a  very  small  minority  of  the  shareholders, 
and  although  the  company  may  be  solvent,  have  a  right  to 
say,  **  Stop,  divide  what  you  have  between  those  entitled,  and 
do  not  involve  me  in  a  further  speculation  to  which  I  never 
consented  to  be  a  party  [the  extension  of  the  leases  supposed 
to  have  been  acquired  by  the  company],  and  which  never 
could  be  beneficial  to  anyone." 


Truscott  r.  The  Diamond  Bock  Boring  Company. 

[51  L.  J.  E.,  Ch.  App.  259;  L.  E.,  20  Ch.  Div.  251.] 

The  M.  E. :  The  simple  question  is  whether  a  lease  can  be 
well  granted  under  the  power  contained  in  the  settlement  of 
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18G3,  wliieli  provides  that  the  lease  must  be  to  a  tenant  "who 
shall  covenant  or  agree  to  improve  or  repair."  An  agree- 
ment (as  hero)  to  do  "  necessary  repairs  "  meets  that.  It  is 
an  agreement  to  repair  simply,  for  if  repairs  are  wanted  at 
all  thoy  are  necessary,  and  if  they  are  not  wanted  they  are 
not  neces8arv% 

It  is  not  necessarj'  to  say  whether  all  the  dicta  in  Doe  v. 
Wif/wrs  (1  L.  J.  R./k.  B.  38;  2  B.  &  Ad.  896),  are  good  law; 
it  is  sufficient  to  say  that  the  case  is  not  binding  on  this  Court. 


In  re  Wood,  Jtljr  parte  Horrocks. 
[ol  L.  J.  R.,  Ch.  App.  261 ;  L.  E.,  19  Ch.  Div.  3C7.] 

In  a  liquidation  by  pai^tners  a  resolution  for  transfer  of  the 
proceedings  from  one  county  court  to  another,  imder  r.  288, 
is  not  valid  unless  a  similar  resolution  is  passed  at  the 
meetings  of  the  separate  creditoi's  of  each  debtor. 


Biggs  f .  Bree. 

[ol  L.  J.  R.,  Ch.  App.  261);  Hi)  W.  R.,  278;  4G  L.  T.  8.] 

In  an  administration  action  real  estate  was  sold  imder  an 
onler  of  the  Court.  The  piu-chaser's  deposit  was  paid  by 
cheque  dra^Mi  payable  to  the  auctioneer  or  order.  Before 
certificate  of  result  of  sale,  B.,  a  member  of  the  firm  of  soli- 
citoi-s  who  had  the  conduct  of  the  «de,  vnx>te  in  the  name  of 
the  firm  for  and  obtained  from  t]i(»  auctioneer  the  cheque, 
which  the  auctioneer  indoi'seil  to  him,  tliat  the  money  miglit 
be  paid  into  Court.  B.,  unknown  to  liis  partners,  cashed  the 
cheque  and  absconded.  Held  that  it  was  fairly  within  the 
scope  of  the  solicitor's  authority  to  apply  for  the  cheque,  in 
order  to  pay  it  into  Court,  even  before  certificate,  and  there- 
fore that  B.'s  partners  must  make  good  his  defalcations. 
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Sanders  r.  Sanders. 

[51  L.  J.  R.,  Ch.  App.  276 ;  L.  R.,  19  Ch.  Div.  373.] 

The  M.  E. :  The  V.-C.  appears  to  have  decided  that  where 
one  tenant  in  common  has  by  twenty  years'  adverse  possession 
imder  the  Statute  of  Limitations  acquired  an  absolute  inde- 
feasible title,  he  could,  by  a  subsequent  payment  of  rent  or 
acknowledgment,  after  the  expiration  of  the  twenty  years, 
revest  in  his  co-tenant  that  old  title.  I  dissent  from  that 
proposition  of  law.  "We  have  held  the  contrary  in  //*  re 
Alison,  L.  E.,  11  Ch.  Div.  284.  That  does  not  affect  the 
question  as  to  admitting  even  a  subsequent  acknowledgment 
as  evidence  of  pa;yTnent  within  the  twenty  years.  When  you 
look  at  Stansfield  v.  Hohson  (22  L.  J.  E.,  Ch.  457;  16  Beav. 
236;  3  De  Gr.,  M.  &  Gr.  620),  the  point  was  not  noticed  in  the 
judgments  though  mentioned  in  argimient.  But  in  this  case 
the  imexplained  payment  or  accounting  to  the  co-tenant  for 
fifteen-and-a-half  years  before  action  brought  for  a  moiety  of 
the  rents,  is  good  evidence  from  which  a  jury  would  infer  pre- 
\dous  payment.  The  Statute  of  Limitations  is  therefore  out 
of  the  case. 


Errington  r.  The  Metropolitan  Distriet  Railway 

Company. 

[51  L.  J.  E.,  Ch.  App.  305 ;  L.  E.,  19  Ch.  Div.  559.] 

The  M.  E. :  Under  the  powers  of  the  Lands  Clauses  Act, 
1845,  and  the  Eailways  Clauses  Act,  1845,  a  company  which 
has  the  usual  powers  to  take  lands  in  the  special  Act  can  com- 
pulsorily  take  minerals  without  the  land.  And  although  the 
company  may  not  have  originally  purchased  more  than  the 
surface  without  the  minerals,  they  may,  within  the  statutory 
limit  as  to  time,  afterwards  purchase  the  minerals.  As  to 
whether  the  land  or  the  minerals  are  "necessary  for  the  pur- 
poses of  the  undertaking,"  the  bond  fide  opinion  of  the  engineer 
of  the  company  guides  the  Court. 
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(1)  "  Land  "  (by  the  interpretation  dause)  indodes  '^here- 
ditaments,"  which,  of  course,  includes  tninerab.  (2)  The 
power  to  purcha8e  can  only  be  taken  away  by  the  expiration 
of  the  statutory  jwriod.  (3)  The  company,  acting  bo9id  fidty 
are  to  judge  what  they  require.  See  Lord  Cranworth's  obser- 
vations ill  The  StocJdon  and  Darlington  Bail.  Co,*s  Ca^e^  9 
U.  L.  C.  t>40. 


///  re  Baker,  Collins  r.  Rhodes.    In  re  Seaman, 

Rhodes  \\  Wish. 

[51  L.  J.  E.,  ( 'h.  App.  315 ;  L.  R.,  20  Ch.  Diy.  230.] 

Mere  delay  by  a  specialty  creditor  in  not  suing  on  his 
specialty  for  eighteen  years  does  not,  either  at  law  or  in 
equity,  deprive  him  of  his  right  to  sue.  A  covenant  dear 
ill  teniis  cannot  be  controlleil  by  any  recital. 


Marshall  r.  Berridge. 

[51  L.  J.  E.,  Ch.  App.  329;  L.  K,  19  Gh.  Div.  233.] 

The  M.  It. :  This  question  is  whether  there  was  an  agree- 
ment [for  a  lease]  at  all  between  the  parties.  The  Court 
below  [Fry,  J.]  held  that  because  the  agreement  itself  had  a 
date  that  was  taken  to  bo  the  date  from  which  the  lease  was 
to  mill  [the  agreemoiit  being  silent  as  to  this].  There  is  no 
authority  for  such  a  proposition,  but  much  against  it.  Blore 
V.  Sutton  (3  Mer.  237)  is  exactly  in  point.  Fry,  J.,  attempted 
to  distinguish  this  in  Jaques  v.  Millar  (47  L.  J.  R.,  Ch. 
544;  L.  R.,  G  Ch.  Div.  153),  on  the  gromid  that  it  did  not 
appear  from  the  report  in  Merivale  that  the  agreement  there 
had  a  date.  I  concluded  otherwise  fi'om  the  report,  and  I 
have  sent  for  the  record,  which  shows  that  there  was  a  date 
in  the  mem.  there. 

I  cannot  agree  with  Jaques  v.  Millar  {supra). 

No  doubt  if,  on  a  given  day,  A.  agrees  to  let,  and  B.  to 
take,  a  house,  and  that  operates  as  a  lease  or  present  demise 
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at  law,  then  the  words,  being  in  the  present  tense,  relate  to 
the  date  of  the  instrument,  and  the  term  commences  from 
that  date.  That  is  the  meaning  of  Doe  v.  Benjamin  (8  L. 
J.  E.,  Q.  B.  117 ;  9  Ad.  &  E.  644 ;  1  P.  &  D.  440)  and  that 
class  of  cases.  It  is  equivalent  to  saying,  "  On  this  day  I 
demise,"  and  there  is  no  such  difficulty  as  there  is  in  an 
executory  agreement  to  grant  a  lease.  In  such  an  agreement 
not  only  is  it  not  to  be  supposed  that  it  is  to  operato  from  its 
date,  but  the  very  opposite  is  to  be  presxmied.  There  is  always 
something  more  to  be  done.  There  is  a  lease  to  be  prepared. 
Here  there  are  the  very  words  pointing  to  the  formal  lease 
which  "is  to  be  prepared  and  executed."  Such  preparation 
is  a  condition  precedent. 

I  rest  ray  decision  on  the  groimd  that  the  mere  fact  of 
there  being  a  date  to  the  agreement  does  not  show  that  from 
it  the  lease  is  to  operate.  The  plaintiff  has  also  asked  the 
Court  to  apply  a  different  construction  from  that  which  the 
facts  show  he  alleged  below. 

Comment. 

In  The  Rock  Portland  Cement  Co.v,  Wilson  (52  L.J.  R,  Ch.  214) 
Kay,  J.,  thought  that  the  words  in  the  agreement  for  a  lease, 
**  immediate  possession  if  required,"  did  not  distinguish  the  case 
from  Marshall  v.  Ber ridge  {supra). 

In  re  Bobson,  Emly  t\  Davidson. 

[51  L.  J.  E.,  Ch.  App.  337 ;  L.  E.,  49  Ch.  Div.  156.] 
The  M.  R. :  A  man  entitled  to  personalty  above  20,000/. 
in  value,  half  consisting  of  pure  personalty,  and  the  other 
half  of  some  debts  due  from  a  mercantile  firm,  secured  by 
equitable  mortgage  on  chattels  real,  or  what  we  call  property 
savouring  of  the  realty  or  impure  personalty,  was  minded  to 
make  a  voluntary  settlement.  He  intended  to  settle  the  bulk 
upon  his  wife  for  life,  then  to  himself  for  life,  and  then  as 
his  wife  should  by  will  appoint.  But  when  the  settlement 
was  executed  (8th  August,  1868)  both  husband  and  wife  con- 
templated that  the  wife  would  survive,  and  that  she  wotdd 
make  a  will  giving  the  property  to  charities.  Accordingly, 
p.  E  E        . 
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when  the  settlement  was  made,  the  husband  covenanted  to 
pay  20,000/.  to  trustees  within  twelve  months,  upon  such 
trusts  as,  after  the  death  of  the  survivor,  the  wife  should 
by  will  appoint.  By  her  will  made  same  day  the 
wife  appointed  the  20,000/.  to  trustees,  who,  after  paying 
certain  legacies,  were  to  pay  the  residue  to  such  purposes 
as  the  wife  should  by  deed  poll  direct.  By  deed  poll 
executed  the  same  day  the  wife  directed  the  trustees  to  pay 
the  fund  to  certain  other  trustees  for  charitable  purposes. 
The  deed  remained  in  the  covenantor's  possession ;  but  if  he 
had  paid  the  money  according  to  his  liability  imder  the 
covenant  it  would  have  been  invested  in  consols,  and  this 
question  would  not  have  arisen.  It  was  an  ordinary  debt, 
and  would  have  been  provable  in  bankruptcy.  It  is  a  mere 
accident  that  by  our  law  a  debt  can  be  enforced  out  of  realty, 
and  there  was  no  intention  to  avoid  the  Statute  of  Mortmain, 
of  which  the  man  probably  never  heard.  [He  died  in  1877 
without  having  paid  the  money,  his  wife  having  died  before 
him.  This  was  an  action  to  administer  his  estate,  which 
scarcely  amoimted  to  20,000/.  in  all,  and  the  greater  part  of 
which  was  invested  in  an  equitable  mortgage  of  leaseholds.] 

The  mischief  avoided  by  the  statute  is  not  affected  by  this 
case.  The  creditors  cannot  get  real  estate  in  any  shape; 
they  are  only  entitled  to  have  the  mortgage  called  in,  and  to 
have  the  mortgaged  property  turned  into  money  to  pay  their 
debts.  Nothing  is  devoted  to  land,  or  an  interest  in  land,  or 
kept  out  of  the  power  of  alienation,  which  it  was  one  of  the 
real  objects  of  the  statute  to  keep  unfettered. 

In  the  great  case  of  Jeffries  v.  Akxander  (31  L.  J.  R.,  Ch.  9 ; 
8  H.  L.  Cas.  594),  two  circimistances,  which  do  not  occur  here, 
were  the  grounds  of  the  decision.  They  were — (1)  That  the 
testator's  assets  consisted  entirely  of  real  assets,  and  that  he 
knew  that  the  charities  could  not  be  provided  for  except  out 
of  real  assets ;  that  he  had  consulted  a  coimsel  who  had  made 
the  law  of  assets  his  special  study  with  the  view  of  devising 
a  scheme  to  apply  his  real  assets  to  charitable  purposes,  and 
that  such  counsel  had  devised  such  a  scheme.    It  was  a  device. 
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in  fact.  (2)  That  the  form  of  the  instrument  was  such  that 
no  action  could  be  brought  upon  it  in  the  testator's  lifetime, 
and  it  only  provided  for  pajTuent  if  he  thought  fit,  because 
it  was  a  covenant  to  pay  out  of  the  remainder  or  residue  of 
his  personal  estate  after  paying  debts  and  legacies ;  and  he 
might  have  incurred  any  amount  of  debts  afterwards,  or  given 
any  number  of  legacies,  in  which  case  there  would  have  been 
nothing  wherewith  to  pay  the  Bum.  covenanted  to  be  paid. 
It  was,  in  fact,  a  settlement  of  the  residue,  or  bulk  of  the 
residue,  of  his  personal  estate  which  he  shotdd  die  possessed 
of ;  and,  of  course,  so  far  as  it  was  impure  personalty,  it  was 
in  that  way  a  disposition  of  impure  personalty  after  his  death 
by  way  of  gift. 

Now  here  the  right  of  action  occurs  in  the  covenantor's 
lifetime.  The  fact  that  a  creditor  requires  the  real  assets  to 
be  sold  or  turned  into  money,  because  it  is  the  only  substan- 
tial remedy  which  he  has,  is  not  within  the  purview  of  the 
statute  at  all.  Then  the  terms  of  the  deed  itself  do  not  bring 
it  wdthin  such  purv4ew.  The  charity  is  to  provide  poor  women 
with  lodgings.  There  is  a  trust  ^o  hire  rooms,  to  which  the 
dictum  of  Lord  Eldon  applies.  The  trustees  who  hire  rooms 
do  not  put  anything  into  them.  The  hiring  is  only  to  be 
temporary,  and  different  rooms  are  hired.  The  charity  can 
be  established  without  building  anything  to  be  permanently 
devoted  to  charity.  The  docimient  called  a  deed  would 
(having  been  attested  by  two  witnesses)  be  admitted  to  pro- 
bate as  a  testamentary  instrument. 

Comment. 

If  the  action  had  been  brought,  say  at  the  expiration  of  the 
twelve  months,  and  therefore  against  the  covenantor  in  his  life- 
time, the  plaintiffs  might  have  had  the  ordinary  judgment 
creditor's  remedies  against  the  land,  and  it  is  to  be  noted  that 
the  remedy  by  elegit  or  equitable  execution  amounts  to  more 
than  a  conversion  of  realty  into  money,  viz.,  to  a  taking  of  the 
land  itself.  But  it  seems  to  follow  from  Alexander  v.  Brame  (7 
De  G.,  M.  &  G.  525),  the  judgments  in  Jeffries  v.  Alexander 
{supra),  and  L.  J.  Lindley's  judgment  in  the  above  case,  that 
this  option  to  creditors  does  not  bring  the  case  within  the  Statute 
of  Mortmain. 

ee2 


420  DECTSIOXS  OF  SIR  G.  JESdEL,  M.B. 

7/1  re  The  Fadstow  Total  Loss  and  Collision  Assur- 
ance Association^  Ex  parte  Bryant. 

[ril  I..  J.  R.,  Ch.  App.  344  ;  L,  K..  20  Ch.  Div.  137.] 

Tlif*  M.  \{. :  An  illegal  eomi>any  cannot  be  wound  up  under 
Ili»»  I!M>tli  s«»rt.  of  the  Companies  Act.  Sect.  4  prevents  this, 
iiiasTnucli  as  it  prevents  the  formation  of  an  illegal  company. 
Is  this  mutual  marine  association  illegal  within  sect.  4,  not 
having  Inrn  registered  ?  The  only  evidence  which  we  have 
of  tlicj  ohjtMts  of  the  company  is  in  the  form  of  its  policies. 
Tlicy  txiv  in  tlie  ordinary  form  of  Lloyd's  policies.  Each 
j)oli('y  is  one  eff vested  on  a  ship  by  certain  persons  described 
as  as8un*rs,  and  who  sign  by  procuration  through  a  person  so 
nigning  "  for  the  several  members  of  the  Padstow,  &c., 
Assurance  Association."  Every  member  bears  his  equal 
j»roj)oHi()n  of  tho  loss,  according  to  the  simis  mutually 
assuH'd  tlicrcin ;  therefore  that  follows  the  ordinary  form  of 
nuirino  nssuraiioe  bv  the  assiu*ers  who  are  members  of  the 
assncialion.  Two  things  are  provided  for  (1)  Marine  cases, 
llie  total  or  ])arlial  loss  of  a  ship,  or  the  liability  incurred  by 
running  down  some  otlior  sliip,  and  (2)  The  mutual  guarantee 
of  cacli  other's  s<jlvonev  as  regards  the  making  up  of  the 
amount  of  tlie  loss.  The  anioimt  of  the  loss  is  the  only 
limit  to  the  (daim.  The  company  was  intended  to  last  many 
years,  was  goveniiul  liy  a  committee,  and  has  every  feature  of 
a  marine*  mutual  assurance  company.  The  primarj"  object  of 
1h<^  (^oinjiany  was  *'  mutual  insurance ;"  but  it  also  has  for  an 
ol)je(!t  the  acquisition  of  gain  by  its  members.  They  pay  a 
snuiU  sum  with  a  view  of  rccei\iiig  a  large  one  in  an  uncer- 
tain event,  which,  if  it  happens,  would  othen\i8e  cause  them 
a  larg(?[r]  loss.  Is  it  the  l(»ss  an  acquisition  of  gain  because 
the  event  whi(;h  makes  it  payable  happens  to  be  a  loss?  The 
Act  intende<l  that  such  associations  should  be  registered. 

I  dissfiut  from  the  dictum  of  L.  J.  James  in  The  South 
WalvH  Atlmitic  Stcmmhip  Co,  (46  L.  J.  E.,  Ch.  177 ;  L.  R.,  2 
Ch.  Div.  7C3)  that  an  illegal  association  can  be  wound  up. 
L.  J.  James  there  seems  to  have  thought  that  even  if  the 
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X50inpaiiy  could  be  wound  up,  it  could  only  be  wound  up 
without  contribution  between  the  members ;  but  if  the  order 
could  be  made,  the  right  of  contribution  would  follow  under 
sect.  38. 

L.  J.  Brett  pointed  out  that  an  association  might  be 
illegal  although  registered ;  he  did  not  feel  justified  in  saying 
that  it  might  not  then  be  wound  up  although  illegal.  I 
think  the  question  is  whether  the  company  ever  legally 
existed.  If  it  is  within  sect.  4,  then  that  says  in  effect 
that  it  never  was  formed,  and  therefore  never  did  exist.  I 
withdraw  my  expressions  of  opinion  as  to  marine  insurance 
companies  [at  p.  54  of  the  L.  J.  E.,  and  p.  280  of  the  L.  E.] 
in  Smith  v.  Anderson  (supra),  which  I  now  feel  cannot  be 
maintained. 

Lindley,  L.  J.,  agreed  that  the  diminution  of  loss  was  a 
gain  within  sect.  4. 

Comments. 

The  question  which  Brett  and  Lindley,  L.J  J.,  apparently  leave 
open  is  whether  a  company  registered,  but  illegal,  can  be  wound 
up.  The  M.  R.  puts  the  matter  thus : — If  the  4th  sect,  pro- 
hibits the  formation,  it  is  not  to  be  supposed  that  the  199th  sect, 
gives  powers  to  make  an  order  to  wind  up,  which  includes  the 
statutory  consequences  of  liabiUty  to  contribution  under  sect. 
38,  &c.  Lindley,  L.  J.,  puts  the  case  of  a  contract  with  fifteen  or 
sixteen  persons,  who  were  in  fact  (but  unknown  to  the  creditor) 
associat<Hl  with  thirty  or  forty  more,  and  says  that  those  fifteen 
or  sixteen  might  bo  sued,  and  judgment  obtained  against  them, 
and  an  order  to  wind  up  that  association  of  fifteen  or  sixteen  persons 
which  the  creditor  knew,  obtained.  If  they  were  to  set  up  that 
they  w('r<»  associated  with  thirty  or  foi-ty  more,  and  were,  there- 
fore, an  illegal  association,  he  doubted  whether  that  would  avail 
them  either  in  the  action  or  on  the  winding-up.  But  if  the 
creditor  sued  all  the  members  of  the  illegal  association,  or  peti- 
tioned to  wind  it  up,  ho  would  be  in  the  difficulty  of  having 
to  invoke  an  illegal  contract  to  aid  him  in  making  out  his  case 
against  those  persons  of  whom  he  never  before  heard. 

It  is  presumed  that  this  refers  to  an  association  of  the  fifteen 
or  sixteen  not  coming  within  sect.  4.  If  it  is  within  sect.  4  it 
must  be  registered ;  if  registered,  must  not  the  company,  as 
registeredy  be  sued  or  petitioned  against,  and  could  the  fifteen  or 
sixteen  be  then  dissociated  from  the  thirty  or  forty  ? 

See  also  Shaw  v.  Benson  (52  L.  J.  R.,  Ch.  App.  575)  and 


Jummim^M  t.  J9mjm>W    51  L.  J.  B^  a  B.  493;  L  B.,  9  a  B. 

DtT.  22.5  . 


Shardlow  r.  CotterilL 

'ol  L.  J.  R.  Ch.  App.  :W3 :  L  B..  20  Ch.  Dir.  90.] 

The  M.  K. :  The  plaintiff  l»uglit  bj  aucdona  house  at  the 
Son  Inn.  Pinxton.  on  the  irnh  Marek  1880,  for  420/.,  paid  his 
defjosit.  an*  I  obtalnetl  a  n?ceif»t  ift  the  foUowing  tenns: — 
*•  Keoeivi^l  of  S.  the  sum  of  "21/.  as  deposit  <m  ppoperty  pdir- 
ehaaed  at  4'JO/..  at  .Sun  Inn^  Pinxton^  on  the  aboTe  date  (29th 
Marrh,  l-V^O  — W.  Cr.  Cotterill,  owner."  It  is  not  ccm- 
tested  that  if  the  auctioneer  had  said  *^  house  purchased 
that  would  do,  but  it  is  said  that  because  the  word  "property 
»  ui^ed,  that  ^ill  not  do.  At  the  same  sale  conditions  of  sale 
were  i»ro<luced,  headed  ''Property  sale  at  the  Sun  Inn,  March 
20th,  18X0, — W.  G.  Cotterill,  o^ner,"  and  at  the  bottom 
ocf-ur  the  words,  "  the  property  duly  sold  to  Shardlow,  and 
deiK>sit  paid  at  close  of  sale,^'  which  memorandum  the 
aurrtioneer  signed.  J.  Kay  rightly  held  that,  having  regard 
to  the  wr>rd  "  i>urcha.sed  "  in  the  receipt,  and  the  production 
oi  the  conditions  of  sale',  the  two  documents  were  suflSciently 
connf?cted  to  be  read  together,  but  he  thought  that,  taken 
together,  they  afforded  no  adequate  description  of  the  pro- 
perty to  satisfy  the  Statute  of  Frauds.  I  do  not  agree.  I 
think  that  the  receipt  alone  contained  a  sufficient  description, 
liefer  to  the  statute  itself.  Decisions  are  apt  to  drift  away 
from  the  statute.  Sects.  4  and  5  are  alike  as  to  the  sufficiency 
of  description  of  parcels  bought  or  devised  by  will.  I  oon- 
sidor  that  any  two  specific  terms  applj-ing  to  the  subject 
matt^T  afford  a  suffi(?ient  description.  If  you  have  "the 
estate  of  A.,  in  the  county  of  C,"  that  is  specific  on  its  face  ; 
or,  "the  ostalo  of  A.  which  he  bought  of  B.,"  or,  "the  estate 
of  A.  devised  by  B."  These  ^^dll  suffice.  In  the  case  of  a 
will  no  one  would  doubt  tlio  sufficiency  of  the  description 
(He(!t.  5).  Wliy,  then,  will  ho  upon  a  contract  (sect.  4)  P 
In  both  cases  pai*oI  evidence  is  necessary  to  show  what  the 
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property  is.  If  that  suffices,  why  not  "  the  property  of  A. 
which  he  bought  of  B.  on  such  a  day  ?  "  That  would  suffice 
in  a  will.     Why  not  in  a  contract  ? 

There  are  three  things  here — (1)  a  given  day,  (2)  at  a 
given  place,  (3)  belonging  to  Gr.  Cotterill  (a  given  person). 
The  description  is  ample  to  enable  anyone  to  find  out  the 
property.  Admittedly,  the  word  "  farm  "  or  "  house  "  would 
have  done  ;  but  there  might  have  been  the  same  dispute  as  to 
either  of  these  as  here.  The  conditions  clearly  refer  to  real 
property.  There  is  nothing  requiring  an  inseparable  incident 
to  be  added  to  the  description.  A  separate  incident  is  quite 
as  good.  Thus  "  all  that  farm,  in  the  tenancy  of  A.,  devised 
to  B.,  and  now  conveyed  to  C,"  would  be  quite  sufficient, 
although  there  is  no  connection  between  the  reference  to  the 
tenancy  and  the  devise.  The  property  may  have  passed  as 
residue,  yet  it  is  a  very  good  description.  It  requires  parol 
evidence  to  identify  the  property. 

There  is  no  rule  that  because  you  have  a  general  form  in 
one  document  you  may  not  make  it  certain  by  reference  to 
another.  Thus  the  old  words  in  the  deeds  to  make  tenants  to 
the  preecipe  were,  "All  the  lands,  &c.,  of  which  A.  B.  is 
tenant  for  life."  They  caught  everything,  but  outside  evi- 
dence was  necessary  to  make  out  what  the  properties  were. 


In  re  Talbot. 

[51  L.  J.  E.,  Ch.  App.  360 ;  L.  E.,  20  Ch.  Div.  269.] 

Although  the  Court  of  Limacy  here  has  a  discretionary 
power  under  the  Lunacy  Regulation  Act,  1853  (sect.  52),  to 
act  upon  proceedings  in  lunacy  taken  in  Ireland,  and  of 
which  a  transcript  has  been  transmitted  and  entered  of  record 
in  this  country,  the  Court  will  not  exercise  the  jurisdiction  to 
rectify  an  alleged  miscarriage  of  justice  in  Ireland.  And  if 
the  lunatic  is  no  longer  of  unsoimd  mind,  application  for  a 
supersedeas  ought  to  be  made  in  the  ooimtry  in  which  the 
proceedings  were  originally  taken. 
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Upon  an  application  for  a  supersedeas,  sexnble,  that  th^ 
Court  has  no  power  to  direct  the  question  of  the  lunatic's 
soundness  of  mind  to  be  determined  by  a  jury. 


In  re  Latham,  Hx  parte  Oregg. 

[51  L.  J.  E.,  Ch.  App.  367 ;  L.  E.,  19  Ch.  Div.  7.] 

The  M.  E. :  The  lease  contained  this  proviso  :  "  That  the 
lessee,  his  executors,  administrators,  and  assigns,  may  at  any 
time  or  times  during  the  continuance  of  the  said  term,  or 
within  twelve  calendar  months  from  the  expiration  op 
sooner  determination  thereof,  but  not  afterwards,  remove 
any  buildings  or  machinery  which  he  or  they  may  have 
erected  on  the  said  premises  for  trade  purposes."  That  is 
a  licence  to  remove  trade  fixtures  within  a  certain  time 
after  determination  of  the  lease.  The  lessee  filed  a  petition 
in  liquidation,  and  his  trustee  in  the  liquidation,  acting 
imder  that  licence,  removed  the  fixtures  and  then  disclaimed 
the  lease.  The  landlord  says  :  "  You  have  done  a  wrongful 
act ;  the  effect  of  your  disclaimer  is  to  determine  the  lease 
and  every  provision  therein."  Sect.  23  of  the  Bankruptcy 
Act,  1869,  says,  a  disclaimer  is  to  operate  from  the  adjudica- 
tion. Here  it  would  be  from  the  date  of  the  appointment  of 
the  trustee.  The  lease  was,  therefore,  here  surrendered  the 
day  before  the  trustee  removed  the  fixtures.  That  being  so, 
what  he  has  done  cannot  be  justified. 

Comment. 

See  also  in  Iti  re  Fussellj  Ex  parte  Allen,  51  L.  J.  E.,  Ch.  App. 
724;  L.  E.,  20  Ch.  Div.  341  {post))  and  The  East  and  West  India 
Dock  Co,  V.  Hill,  52  L.  J.  E.,  Ch.  App.  45 ;  L.  E.,  22  Ch.  Div, 
14.     See  also  now  the  Bankruptcy  Act,  1883,  sect,  h^. 
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Schjott  V,  Schjott. 

[51  L.  J.  R,  Ch.  App.  368 ;  L.  K.,  19  Ch.  Div.  94.] 

The  next  friend  of  a  suing  married  woman  must,  on  being 
challenged,  produce  his  authority  to  commence  the  action,  or 
such  action  will  be  dismissed  with  costs. 


Ooodier  v.  Johnson. 

[51  L.  J.  R,  Ch.  App.  369;  L.  R,  18  Ch.  Div.  441.] 

A  testator  by  will  dated  22nd  November,  1837,  devised 
real  estate  to  trustees  upon  trust  to  pay,  out  of  the  rents, 
annuities  to  his  daughter  M.  and  son  W.  and  their  respective 
issue,  and  directed  the  trustees  after  the  death  of  the  longest 
liver  of  them,  his  son  W.,  and  his  widow  (if  any),  and  his 
daughter  M.,  to  stand  possessed  of  the  same  upon  trust  to 
sell  and  to  stand  possessed  of  the  proceeds  of  sale  upon  trust 
to  divide  them  "  equally  amongst  all  and  every  the  child  and 
children  of  my  son  W.  and  my  daughter  M.  share  and  share 
alike,  and  the  issue  of  such  of  them  as  may  be  then  dead 
leaving  issue,  such  issue  to  be  entitled  to  no  more  than  their 
parent,  or  respective  parents,  would  have  been  if  living." 
The  testator  directed  that  if  his  daughter's  son  (then  living) 
should  die  without  leaving  issue,  or  leaving  issue,  all  of  them 
should  die  imder  age  and  immarried,  the  trustees  should  pay 
the  share  which  would  have  been  payable  to  him  under  the 
above  trusts  to  the  children  of  J. ;  and  that  if  W.  died  with- 
out leaving  issue,  or  leaving  issue,  all  of  them  should  die 
imder  age  and  immarried,  the  trustees  should  pay  the  share 
which  would  have  been  payable  to  them  under  the  trusts 
aforesaid  to  the  children  of  J.  and  M.  W.  survived  M.,  and 
died  leaving  a  widow  and  several  children,  of  whom  some 
survive  still.  The  testator's  heir-at-law  claimed  the  trust 
estate  on  the  ground  that  the  disposition  of  the  proceed9 
of  sale  was  void  for  remoteness,  as  being  a  gift  to  a  class  not 
ascertainable  until  the  death  of  the  son's  widow — ^the  period 
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of  distribation — ^who  might  be  a  peiaoii  nnboni  at  the  testa- 
tor's death. 

The  M.  R. :  The  question  really  is.  What  is  the  class  to 
take  ?  The  gift  to  all  the  children  of  W.  and  M.,  and  the 
Lsfriie  of  such  of  them  as  may  be  dead  at  the  period  of  distri- 
bution, c-anuot  be  read  as  a  gift  to  such  of  the  children  as  are 
then  li\*inp,  and  the  issue  of  such  of  them  as  may  then  be 
dead.  The  son  of  M.  would,  but  for  the  gift  over,  take  a 
tshare  indcjK^-ndcntly  of  the  question  whether  he  survived  the 
jKrriod  of  distribution  or  not.  So  also  as  regards  the  son  W. 
If  tlie  issue  attain  twenty-one,  or  many,  they  are  to  take 
under  the  preceding  gift  whether  they  do  or  do  not  surrive 
the  i>erio<l  of  distribution,  because  the  gift  over  is  of  the 
"  shan^  which  would  have  been  payable  to  the  child  or 
children  of  W.  imder  the  trusts  aforesaid."  It  would  be 
absurd  to  suppose  that  if  a  child  die  leaving  issue,  his  repre- 
Bf^ntatives  can  take  a  share  imder  the  first  part  and  his  issue 
take  another  share  under  the  second  part  of  the  sentence. 
Therefore  such  secf>nd  part  contains  a  substitutional  gift. 
The  meaning  clearly  is  that  the  issue  are  to  have  the  share 
which  the  parent,  if  ho  or  she  had  sunived  the  period  of 
distribution,  woidd  have  taken.  Therefore  there  is  a  gift  to  a 
class  who  must  be  ascertainable  within  the  prescribed  limits, 
subject  to  gifts  over  of  the  shares  in  certain  events.  If  any 
of  the  gifts  over  ore  invalid,  the  original  gift  remains  un- 
affected. 


Emden  r.  D'Oyley  Carte. 

[51  L.  J.  K.,  Oh.  App.  371 ;  L.  E.,  19  Ch.  Div.  311.] 

If  an  undischarged  bankrupt  brings  an  action  for  services 
ron(lore<l  since  his  bankniptoy,  in  which  the  trustee  after- 
wards inten'enes  as  co-plaintifF,  the  bankrupt's  solicitor  will 
1)0  entitled  to  a  charge  on  the  amount  recovered,  imder 
sect..  28  of  the  Solicitors  Act,  1860. 
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Blake  v.  Blake. 

[51  L.  J.  R.,  P.  D.  &  A.  App.  36;  51  L.  J.  R.,  Ch.  377;  L.E., 

7  P.  Div.  102.J 

The  M.  R. :  The  testatrix  did  not  sign  her  name  in  the 
presence  of  the  two  witnesses,  but  before  they  came  in.  Then 
what  is  a  sufficient  "  acknowledgment "  of  a  will  within  the 
Wills  Act  (sect.  9)  ?  The  witnesses  must  either  see  or  have 
had  it  in  their  power  to  see  the  signature  (Jarm.  Wills,  vol.  i., 
p.  108,  4th  ed.).  It  would  not  be  enough  if  the  testator  said, 
**  my  signature  is  inside  there,"  imless  the  attesting  witnesses 
actually  saw  it. 

Hudson  V.  Parker  (3  Robert.  25)  is  clear,  and  we  approve  it. 

Bechtt  V.  Howe  (39  L.  J.  R.,  P.  &  M.  1 ;  L.  R.,  2  P.  &  D.  1) 
we  disapprove.  Lord  Penzance  there  lays  down  that  if  the 
testator  acknowledges  the  paper  to  be  his  wdll,  and  his  signa- 
ture is  there  when  the  witnesses  hear  this  his  acknowledgment, 
it  is  sufficient.  I  dissent  from  that.  It  will  not  do,  although 
it  is  in  fact  signed,  if  the  witnesses  did  not  see  the  signature. 

Gtcillini  V.  GiciUim  (3  Sw.  &  Tr.  200)  does  not  contain  the 
doctrine  which  Lord  Penzance  says  it  contains,  for  there  Sir 
C.  Creswell  concluded  that  in  fact  the  signature  was  made  in 
the  presence  of  the  witnesses. 


Harlock  r.  Ashberry. 

[51  L.  J.  R.,  Ch.  App.  394 ;  L.  R.,  19  Ch.  Div.  539.] 

A  foreclosure  action  is  an  action  to  recover  land  within 
7  Will.  4  &  1  Vict.  c.  28,  which  is  additional  to  and  explana- 
tory of  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27, 

A  payment,  by  a  tenant,  to  the  mortgagee  of  rent  of  the 
mortgaged  premises  is  not  a  payment  within  the  Act  of  prin- 
cipal and  interest  coming  within  the  Act.  Such  a  payment  must 
be  one  by  the  mortgagor  or  by  some  person  bound  or  entitled  to 
pay  principal  or  interest  on  his  behalf.  Payment  of  rent  of 
part  of  a  property  in  mortgage  does  not  keep  alive  the  right 
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of  distribution— who  might  be  a  pew^    '  mortgaged  property 
tor's  death.  -  V^^- 

The  M.  E. :  The  question  rer'  ^'rinciple  of  all  the  Statutes 
take  ?  The  gift  to  all  the  o'  ^.ment  to  take  a  case  out  of  the 
issue  of  such  of  them  as  r  ,  /^  ^  P^son  liable  as  an  acknow- 
bution,  caimot  be  read  -  /Hi^  ^^'««  ^"'X  »  payment  which  the 
then  living,  and  th-"  . ^..  bo^^^^^  ^'^  make.  There  is  no  appro- 
dead.  The  son  -;,j':*i*  pniioipal  and  interest  (as  between 
Bliare  indepen^  ' -f^i^tigagoe)  until  the  final  result  of  the 
period  of  ^'  /  >"^ iiet^yeen  tlieni  is  knoA\ii.  Expenses  may 
If  the  ^  .y^r*^[  tbcTonis  reooived.  The  doctrine  of  ratifica- 
nnder  r'^i^^^*"*'*  payment  by  the  mortgagor  would  not 
the  '*^'/'^tbe  original  character  of  the  pajTnent  could  not  be 
«  '"'^r.  '^"'j^ttv'cen  mortgagor  and  mortgagee. 


Waller  c.  Loch. 

^51  L.  J.  li.,  0.  B.  App.  274;  L.  E.,  7  Q.  B.  Div.  619.] 

Ji  soci f»ty  for  tho  suppression  of  mendicity  commimicated 
to  persons  who  made  inquiries  respecting  the  plaintiff,  with 
the  view  of  assisting  her  or  recommending  lier  to  others, 
certain  n»ports  which  the  plaintiff  alleged  wei-e  libellous.  She 
brought  tliis  action  for  the  libel.  lEeld  tliat  the  reports  were 
published  in  tlie  disdiarge  of  a  moral  and  social  duty,  and 
were  therefore  privileged. 

D(mr-s  V.  Siicari  (.i!)  L.  J.  11.,  H  B.  202  ;  L.  It.,  o  Q.  B.  608) 
approved.  J.  Bhitkburn  there  concisely  states  the  law  to  ])o 
that  where  a  pei'son  is  so  situated  that  it  becomes  right,  in  the 
interests  of  soeiety,  that  lie  should  tell  to  a  tliird  person  cer- 
tain facts,  tlien  if  he,  bond  Jidc^  and  without  maUee,  does  tell 
them,  it  is  a  privileged  communication. 
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Chard  v.  Jervis. 

I.J.  R,  Ch.App.  429  and  Q.B.  442;  L.R.,9  Q.  B.  Div.  178.] 

M.  E. :  If  under  the  Debtors  Act,  1869  (32  &  33 

V62),  the  debtor  can  displace  the  primd  fame  ease  in 

5  means  made  by  the  judgment  creditor,  and  each 

.or  explains  in  detail  to  the  satisfaction  of  the  Appellate 

Oourt  that  he  has  no  means  except  the  amount  which  his  wife 

may  feel  disposed  to  allow  out  of  her  separate  income,  no 

order  for  committal  will  be  made. 

Harper  v.  Scrimgeour  (L.  R.,  5  C.  P.  Div.  366),  not  followed. 

The  expression  of  L.  J.  James  in  Esdaile  v.  Visser  (L.  R., 

13  Ch.  Div.  421),  that  an  "  overwhelming"  case  was  necessary 

to  induce  the  Court  of  Appeal  to  difPer  from  the  Court  below,. 

qualified. 


In  re  Tanqueray-Willaume  and  another  io  Landau. 

[51  L.  J.  R,  Ch.  App.  434;  L.  R,  20  Ch.  Div.  465.] 

The  M.  R. :  The  first  question  is,  under  what  circumstances 
there  is  a  charge  for  the  pajTnent  of  debts  created  by  the 
direction  to  pay  debts  out  of  a  freehold  estate.  "  Where 
there  is  a  direction  that  the  executors  shall  pay  the  testator's 
debts,  followed  by  a  gift  of  all  his  real  estate  to  them,  either 
beneficially  or  on  trust,  all  the  debts  will  be  payable  out  of 
all  the  estate  so  given  to  them.  The  same  rule  applies 
whether  the  executors  take  the  whole  beneficial  interest,  as  in 
Hetivelly.  Whitaker  (3  Russ.  343),  or  only  a  life  interest,  as  in 
Finch  V.  Hattersley  (3  Russ.  345,  n.),or  no  beneficial  interest 
at  all,  as  in  Hartland  v.  Murrell  (27  Beav.  204)."  Fry,  J.,  in 
Bailey  v.  Bailey  (48  L.  J.  R.,  Ch.  628,  629;  L.  R.,  12  Ch. 
Div.  268,  273) — That  is  a  correct  statement  of  the  law. 

Here,  and  in  all  the  cases  where  there  is  a  devise  of  the 
legal  estate  to  the  executors,  you  can  give  the  legal  estate. 
There  is  no  distinction  between  such  a  charge  of  debts,  with 
the  implied  power  of  sale  which  follows  from  it,  and  a  trust 
for  payment  of  debts  where  the  legal  estate  is  expressly 
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devised  to  trustees  for  the  purpose  of  xnaMng  such  a  payment. 
In  these  cases,  where  the  death  is  recent,  you  do  not  inquire 
whether  there  are  debts  to  pay  or  not.  You  say  to  the  trustee, 
"  You  have  the  legal  estate,"  and  if  you  have  not  inquired, 
and  have  no  notice  that  the  debts  are  paid,  you  are  quite  safe. 
So  where  you  have  a  charge  of  debts  with  an  implied  power 
of  sale  and  get  the  legal  estate,  you  would  be  protected  by 
equity  whether  there  are  debts  or  not.  The  purchaser  is  quite 
safe.  There  is  much  in  this  will  to  show  that  the  trustees  do 
take  the  legal  estate.  (1)  There  is  the  devise  to  the  wife  and 
son  as  trustees  of  "  all  real  estate  whatsoever  and  wheresoever 
of  or  to  which  I  or  any  other  person  or  persons  in  trust  for 
me  is  or  are  seised  or  entitled."  That  is,  he  includes  a  free- 
hold estate  of  which  he  has  only  an  equitable  estate.  Pm- 
session  was  therefore  intended  to  be  given.  Then  the  will 
continues:  "To  hold  the  same  unto  them,  their  heirs  and 
assigns,  upon  trust  to  pay  the  rents,  &c.  unto  or  permit  the 
same  to  be  received  by  my  wife  during  her  life,"  and  then, 
after  her  death,  to  raise  and  pay  certain  legacies,  and  then  the 
residue  is  given  to  the  son  with  power  to  him  to  postpone 
payment  of  the  legacies  for  two  years  after  the  wife's  death. 

Doe  V.  Bif/gs  (2  Taunt.  109)  was  cited  to  show  that  the  wife 
would  take  the  legal  estate.  That  case  was  simply  decided 
on  the  rule  that  the  last  of  two  inconsistent  words  or  clauses 
should  be  taken  in  a  will..  A  decision  on  such  narrow  grounds 
does  not  bind.  [The  M.  R.  {ante,  p.  79)  had  already  expressed 
his  disapproval  of  Doe  v.  BiggsJ]  Here  the  wife  is  one  of 
the  trustees.  You  can,  therefore,  give  effect  to  both  words; 
the  other  trustee  could  pay  to  her  or  she  could  receive  them 
herself.  You  do  not,  therefore,  want  the  above  "rule  of 
thumb."  The  direction  to  pay  legacies  must  give  the  trustees 
some  estate.  The  gift  to  the  son  of  the  residue  is  not  a  new 
gift  of  the  real  estate,  nor  is  the  power  to  him  to  delay  pay- 
ment of  the  legacies  inconsistent  with  his  office  of  trustee. 
The  wife  and  son,  as  trustees,  take  the  legal  estate. 

A  direction  "  to  my  executors  to  pay  my  debts  "  has  been 
held  to  mean  a  direction  to  pay  them  out  of  personal  estate ; 
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but  if  it  is  followed  by  a  devise  of  real  estate  to  the  executors 
either  as  such  or  in  their  own  name,  and  then  it  is  devised,  it 
confers  a  legal  estate  upon  them,  either  with  or  without  a 
beneficial  estate.  We  have,  therefore — (1)  A  good  charge ; 
(2)  a  good  power  of  sale ;  (3)  a  good  legal  estate. 

As  to  whether  a  lapse  of  ten  and  a  half  years  will  raise 
the  presumption  that  there  are  no  debts  remaining,  I  difiper 
from  Sahin  v.  Heap,  27  L.  J.  E.,  Ch.  79 ;  27  Beav.  553. 
But  only  on  that  point  do  I  differ  from  that  case.  In  my 
opinion  the  reasonable  time  is  twenty  years.  Within  that 
time  a  purchaser  will  be  safe  in  taking  a  title  from  the  exe- 
cutors. After  that  they  should  expressly  inquire  and  get 
evidence  of  the  existence  of  debts  such  as  will  justify  the 
sale. 


Briggs  V.  Massey. 

[61  L.  J.  E.,  Ch.  App.  447 ;  30  W.  E.  325 ;  46  L.  T.  354.] 

New  shares  allotted  in  respect  of  original  shares  forming 
part  of  a  trust  estate,  being  accretions  to  the  original  shares, 
become  part  of  the  trust  estate.  The  allotment  is  subject  to 
calls,  and  these  calls  have  been  paid.  The  loss  to  the  resi- 
duary estate  from  the  default  of  the  trustee  in  not  getting  in 
such  shares,  which  formed  part  of  such  residuary  estate,  is 
the  amount  of  the  shares  less  the  sum  paid  for  calls. 


In  re  Claggett,  Fordham  r.  Claggett. 

[51  L.  J.  E.,  Ch.  App.  461 ;  L.  E.,  20  Ch.  Div.  134.] 

The  disallowance  of  a  creditor's  claim  brought  in  imder  an 
administration  judgment  is  a  "refusal"  within  the  meaning 
of  Ord.  LVIII.  r.  15  (1875),  from  which  an  appeal  can  be 
brought  without  drawing  up  any  order. 


Erp^trft  Eirhdile  mud  anoUiary  Im  rt  Fklmar. 

^51  L  J.  E..  CH.  App.  4«2;  L.  B-.  19  Cli.  Dir.  409.] 

The  M.  B. :  At  the  time  when  a  post-dated  deque 
giren  in  jarm^nt  an  a^:t  of  hanknq)teT  had  heen  committed 
br  the  paree,  bat  the  givers  of  the  cfaeqne  had  no  notice  of 
this.  Conse^nentir  the  dealing  wa^  in  good  fidth,  fffotected 
bj  sect.  S4,  sub-*.  3,  of  the  Bankrapter  Act,  1869.  It  was 
the  giving  of  that  which,  in  hiw,  is  a  l»Il  of  exchange  for  the 
balance  of  pxirehaae-m<»ieir  dne  to  the  debtor.  There  is  no 
obligation  on  a  person  paving  by  bill  of  exchange  to  refuse 
payment  of  the  bill  if  the  payee  becomes  bankrupt,  or  to 
direct  the  drawer  not  to  pay  it. 


Biseoe  r.  Jackson. 

[51  L.  J.  B.,  Ch.  App.  464.] 

A  bequest  of  2,500/.  out  of  pure  personalty  to  be  applied 
by  the  trostees,  so  far  as  they  lawfully  could  without  violating 
the  laws  against  mortmain,  as  to  a  sum  not  exceeding  1,000/: 
part  thereof  in  establishing  a  chapel  at  A.,  and,  as  to  the 
residue,  upon  certain  trusts  for  providing  a  stipend  for  the 
minister  of  such  chapel,  held  valid. 


Jarmain  r.  Chatterton. 

[51  L.  J.  R.,  Ch.  App.  471 ;  L.  R.,  20  Ch.  Div.  493.] 

The  M.  R. :  An  appeal  lies  from  a  refusal  by  a  judge  of 
first  instance  to  commit  for  contempt  of  Court.  Ashworth 
v.  Outram  (No.  2)  (L.  R.,  5  Ch.  Div.  943)  only  means  that 
in  that  particular  case  the  discretion  of  the  Court  below  could 
not  be  interfered  with. 

Comment. 

See  also  Jervis  v.  Lawrence^  52  L.  J.  E.,  Ch.  242 ;  L.  R.,  22 
Ch.  Div.  202. 
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In  re  The  Oeneral  Financial  Bank. 

[51  L.  J.  R.,  Ch.  App.  490;  L.  R,  20  Ch.  Div.  276.] 

The  M.  E. :  The  Court  will  not  appoint  an  ofl&cial  liquidator 
on  the  hearing  of  a  petition,  but  refers  the  appointment  to 
chambers. 

A  bond  fide  creditor  who  presents  a  petition,  without  notice 
of  a  prior  petition,  is  entitled  to  his  costs  up  to  the  time  when 
lie  has  notice  of  the  prior  petition.  If  he  has  reasonable 
ground  for  doubting  the  bona  fides  of  the  prior  petition  he 
will  be  allowed  his  costs  if  he  proceeds  with  his  own  petition. 


In  re  Sparrow. 

[51  L.  J.  R.,  Ch.  App.  497 ;  L.  R.,  20  Ch.  Div.  320.] 

An  allowance  made,  in  spite  of  opposition  from  some  of  the 
next  of  kin,  out  of  the  surplus  income  of  a  lunatic  tenant  for 
life  of  real  estates,  to  his  nephew,  first  t-enant  in  tail,  upon  the 
terms  of  the  nephew  charging  the  estates  with  the  simis 
received  in  respect  of  the  allowance,  the  L. JJ.  as  protectors 
consenting  to  the  barring  to  the  extent  necessary  to  let  in 
the  charge. 

Gk)lden  r.  Oillam. 

[51  L.  J.  R.,  Ch.  App.  503;  (aflRrming)  L.  R.,  20  Ch.  Div.  389.] 

The  M.  R. :  Where  a  deed  is  made  for  valuable  considera- 
tion you  cannot  set  it  aside  at  the  instance  of  the  creditors 
unless  you  show  mala  fides.  Sometimes  it  has  been  said  that 
a  transaction  is  so  gross  that  a  mere  statement  of  it  shows 
mala  fides.  The  mere  fact  of  the  whole  property  of  the 
debtor  being  sold,  and  there  not  being  enough  to  provide  for 
creditors,  or  that  some  only  of  his  creditors  are  provided  for, 
is  not  of  itself  sufficient.  This  was  intended  to  be  an  honest 
transaction.  Circumstances  rendered  it  undesirable  for  Mrs. 
J.  to  make  a  will.  Heavy  legacy  duty  would  have  been  pay- 
able.    She  had  provided  for  her  sons.     She  wished  to  provide 
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for  her  daughters.  She  therefore  gave  them  her  farm  in  oon- 
sideration  of  their  agreeing  to  pay  her  fanning  debts  and  to 
maintain  her  as  she  had  been  maintained  before.  It  is  true 
that  some  debts,  not  being  farming  debts,  are  unprovided  for. 
There  is  no  evidence  that  the  value  was  inadequate.  I  do 
not  know  what  the  farm  was  worth ;  but  very  little  (if  any- 
thing), it  appears,  beyond  the  mortgage  money  owing  on  it. 
The  farming  stock  (also  given  to  the  daughters)  was  worth 
about  400/.  We  have  no  evidence  as  to  the  amount  of  the 
farm  debts,  nor  as  to  the  value  of  the  growing  crops.  When 
reaped  they  paid  expenses.  The  farm  debts  may  have  been 
more  than  the  value  of  the  chattels  assigned.  The  transac- 
tion was  not  fraudulent. 


//}  re  The  Oreat  Britain  Mutual  Life  Assurance 

Society. 

[51  L.  J.  K.,  Ch.  App.  506 ;  L.  E.,  20  Ch.  Div.  351.] 

Where  under  sect.  22  of  The  Companies  Act,  1862,  the 
Court,  instead  of  making  a  winding-up  order,  directs  a  scheme 
to  be  settled  for  tlie  reduction  of  contracts,  the  date  of  the 
presentation  of  the  petition  is  ordinarily  the  period  at  which 
the  rights  of  the  policy-holders  and  annuitants  will  be 
adjusted. 

The  theory  is  that  if  a  company  is  insolvent  the  company's 
contracts  may  be  reduced  all  round  to  the  necessary  extent, 
instead  of  having  the  expense  of  a  winding-up.  The  result 
is  advantageous  to  all.  Policy-holders,  whose  claims  have 
matured  after  the  petition  to  Avind  up  was  presented,  but 
before  settlement  of  scheme  for  reduction,  suggest  that  they 
should  bo  paid  in  full — ^but  why,^  If  the  winding-up  had 
proceeded  they  would  only  liave  got  a  dividend. 
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Union  Bank  of  London  v.  Ingram. 

[51  L.  J.  E.,  Ch.  App.  508 ;  L.  E.,  20  Ch.  Div.  463.] 

The  Court  may,  under  the  44  &  45  Vict.  c.  4,  s.  25,  sub-s.  2 
(Conveyancing  and  Law  of  Property  Act,  1881),  make  an 
order  for  sale  before  the  foreclosure  has  become  absolute. 


Tomer  v.  Hancock. 

[51  L.  J.  E.,  Ch.  App.  517 ;  L.  E.,  20  Ch.  Div.  303.] 

The  M.  R. :  A  trustee  is  entitled  to  his  costs  out  of  the 
trust  fund,  unless  he  has  forfeited  them  by  some  misconduct. 
Cotterell  v.  Stratton  (42  L.  J.  E.,  Ch.  417;  L.  E.,  8  Ch.  295), 
Lord  Selbome.  The  rule,  which  in  In  re  Hoskins^  Trusts 
(46  L.  J.  E.,  Ch.  817;  L.  E.,  6  Ch.  Div.  281),  L.  J.  James 
thus  laid  down:  **  the  case  where  a  trustee  has  been  deprived 
of  his  costs  for  impropriety  of  conduct  is  no  exception  from 
the  general  rule  that  an  appeal  for  costs  will  not  lie,"  con- 
flicts with  the  above,  and  we  disapprove  of  what  L.  J.  James 
there  said.  The  appeal  lies.  Ord.  LV.  preserves  the  right 
to  such  costs. 

Comment, 

But  this  only  applies  where  the  action  is  one  in  which  the 
trusts  are  allowed  to  continue,  t. «.,  in  which  the  instrument  con- 
taining them  is  maintained.  If  the  trust  deed  is  set  aside  the 
right  to  costs  falls  also,  and  an  appeal  will  not  lie  {Button  v. 
Thompson,  L.  E.,  23  Ch.  Div.  278  ;  52  L.  J.  E.,  Ch.  App.  66). 


Ex  parte  Bussell,  In  re  Butterworth. 

[51  L.  J.  E.,  Ch.  App.  521 ;  L.  E.,  19  Ch.  Div.  588.] 

The  M.  E. :  The  debtor  carried  on  a  small  baker's  business 
in  Manchester,  with  fair  results  up  to  August,  1878.  He 
had  saved  money,  and  invested  it  in  houses.  He  had  furni- 
ture at  his  private  residence.  Then  he  contemplated  taking 
a  grocer's  shop  near,  and  actually  purchased  a  grocery  busi- 
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ness  wdthin  a  month  after  the  settlement  next  mentioned. 
In  August,  1878,  he  went  to  a  solicitor  and  told  him  that  he 
wanted  to  settle  his  property  on  his  wife  and  children.  A 
voluntary  settlement  was  prepared,  which  did  not  leare  out 
enough  to  pay  his  then  debts  without  the  aid  of  the  settled 
property.  Now  the  principle  of  Machay  v.  Douglas  (41  Jj.  J. 
E.,  Ch.  539 ;  L.  R.,  13  Eq.  106),  and  that  line  of  cases,  is 
that  a  man  is  not  entitled  to  go  into  a  hazardous  business  and, 
immediately  before  doing  so,  to  settle  all  his  property  volun- 
tarily,  the  object  being  this: — "If  I  succeed  in  this  busi- 
ness I  make  a  fortune  for  myself.  If  I  fail,  my  creditors  will 
bear  the  loss.  I  leave  them  unpaid."  The  settlement  is  bad 
both  under,  sect.  91  of  the  Bankruptcy  Act,  1869,  and  under 
13  Eliz.  c.  5. 


The  London  and  South  Western  Railway  Company 

V.  Gomm. 

[51  L.  J.  E.,  Ch.  App.  530 ;  L.  R,  20  Ch.  Div.  562.] 

The  M.  E.:  The  questions  are— (1)  Whether  the  railway 
company's  deed  of  sale  to  the  defendant's  predecessor  in  title 
is  open  to  objection,  because  the  covenant,  giving  an  option  of 
purchase,  is  obnoxious  to  the  rule  against  remoteness;  and  (2) 
whether  the  deed  itself  is  void  under  the  Eailways  Clauses 
Act,  1845,  sect.  127. 

Now  the  purchaser  covenanted  in  this  deed  with  the  com- 
pany that  he,  his  heirs,  and  assigns,  owner  and  owners  for 
the  time  being  of  the  land,  would,  at  any  time  thereafter, 
whenever  the  land  might  be  required  for  the  works  of  the 
company,  upon  certain  notice  given,  and  upon  receiving  the 
purchase-money,  re-convey  to  the  company.  [The  land  was 
such  as  was  not  wanted  at  the  time,  but  woidd  probably 
eventually  be  required.] 

The  covenant  isimlimited  as  to  time,  and  is  obviously  intended 
so  to  be.  The  very  essence  of  the  contract  is  that  it  shall  be 
indefinite  in  point  of  time.  The  suggestion,  founded  on 
Kemp  V.  The  South  Eastevn  Rail.  Co.  (41  L.  J.  E.,  Ch.  404 ; 
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L.  E.,  7  Ch.  364),  to  insert,  by  intendment,  a  limitation, 
that  the  land  should  be  taken  before  the  time  for  executing 
all  the  works  had  expired,  cannot  be  adopted  here,  because 
that  time  had  already  expired  when  the  conveyance  was 
executed.  This  is  an  unlimited  covenant,  then.  Is  it  an 
interest  in  land  ?  If  it  is  a  mere  personal  contract,  of  course 
the  rule  does  not  apply.  But  if  only  personal,  the  appellant 
could  not  be  bound,  for  he  did  not  enter  into  the  contract. 
It  binds  the  land,  and  amounts  to  [an  intended]  equitable 
interest  in  the  land — the  right  to  call  for  a  conveyance. 
That  being  so,  there  is  no  distinction  between  one  kind  of 
equitable  interest  and  another  (imless  the  case  falls  within 
one  of  the  exceptions,  like  charities).  As  to  the  rule  against 
perpetuities,  there  is  no  distinction  between  a  contract  for 
purchase,  an  option  for  purchase,  and  a  limitation  on  condi- 
tion, or  conditional  limitation. 

Oilbertson  v.  Richards  (28  L.  J.  E.,  Exch.  158 ;  29  L.  J. 
E.,  Exch.  213;  4  H.  &  N.  277;  5  H.  &  N.  453),  and  The 
Birmingham  Canal  Co.  v.  Cartwriyht  (48  L.  J.  E.,  Ch.  552 ; 
L.  E.,  11  Ch.  Div.  421),  must  be  considered  as  overruled. 

I  cordially  accede  to  the  decision  of  the  Court  of  Appeal  in 
Hayicood  v.  The  Brunstcick  Benefit  Building  Society  (51  L.  J. 
E  ,  Q.  B.  73),  that  the  doctrine  of  Tulk  v.  Moxhay  (18  L.  J. 
E.,  Ch.  83  ;  11  Beav.  571)  is  not  to  be  extended  to  affirma- 
tive covenants.  [This  overrules  Cooke  v.  Chilcott  (L.  E.,  3 
Ch.  Div.  694).] 

Then,  on  the  second  point,  I  think  the  provisions  of  the 
Eailway  Clauses  Act  mean  that  at  the  expiration  of  the 
statutory  period,  if  the  land  is  superfluous,  the  company  must 
sell  it,  imder  penalty  of  losing  it  by  its  re-vesting  in  the 
adjoining  owner.  The  fact  as  to  its  being  superfluous  may  be 
determined  and  acted  upon  either  during  or  directly  on  the 
expiration  of  the  statutory  period  but  not  afterwards. 

Comment. 

The  legalized  perpetuities  are — (1)  Entails;  (2)  Gifts  to  charit- 
able uses,  Chrisf  8  Hospital-^.  Granger  (1  M.  &  G.  460). 
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Cooper  r.  Crabtree. 

[51  L.  J.  E.,  Ch.  App.  544  ;  L.  E.,  20  Ch.  Div.  589.] 

The  M.  11. :  The  plaintiff,  the  reversioner  of  a  cottage  let 
on  a  weekly  tenancy,  has  abandoned  all  his  complaints  except 
that  the  defendant  has  put  up  two  small  poles  with  a  small 
piece  of  hoarding  to  obstruct  a  window  in  the  plaintiff's 
cottage.  The  defendant  has  a  right  to  put  up  such  a  pole 
and  board,  his  object  being  to  prevent  the  acquirement  of 
the  right  to  light.  It  is  only  temporary,  and  can  be  moved 
in  five  minutes.  It  is  not  an  obstruction.  The  plaintiff 
cannot  maintain  trespass,  because  his  tenant  is  in  possession. 
An  injimction  to  restrain  a  trespass  for  which  an  action  for 
trespass  cannot  be  maintained  will  not  be  granted.  The 
amount  of  injury  done  is  a  very  material  element  as  to 
granting  injunctions. 


Ew  parte  Hall,  In  re  Cooper. 

[51  L.  J.  E.,  Ch.  App.  556  ;  L.  E.,  19  Ch.  Div.  580.] 

The  M.  E. :  If  a  debtor  says  to  his  creditor,  "  I  am  about  to 

become  bankrupt,"  or,  "  I  shall  stop  payment  in  a  week,"  and 

the  creditor  thereupon  says,  "Pay  me  my  debt  or  I  will  sue  you," 

this  is  not  pressure  by  the  creditor  such  as  will  prevent  a 

fraudulent  preference  if  payment  is  made.     Of  course  if  the 

creditor  did  not   know  the   state   of    affairs  it  would    be 

different. 

Comment. 

Under  the  Bankruptcy  Act,  1883,  such  a  notice  to  a  creditor 
would  apparently  be  an  act  of  bankruptcy,  sect.  4  (h).  And  see 
post. 


In  re  The  German  Date  CoffSee  Company,  Limited. 

[51  L.  J.  E.,  Ch.  App.  564;  L.  E.,  20  Ch.  Div.  169.] 

If  the  whole  substratum  and  object  of  a  company  be  re- 
moved, even  a  minority  may  successfully  apply  to  wind  it  up. 
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(See  In  re  The  Haven  Oold  Mining  Co.y  51  L.  J.  R.,  Ch. 
242,  ante,) 

The  M.  R. :  "  It  is  exactly  like  Baring  v.  Dix  "  (1  Cox, 
213).  The  shareholders  who  seek  the  order  may  say,  "  We 
did  not  enter  into  partnership  on  these  terms." 


Worsley  r.  Swann. 

[51  L.  J.  R,  Ch.  App.  576.] 

An  application  for  injunction  against  the  construction  of 
buildings  in  the  course  of  erection  which  are  seemingly 
only  adapted  for  a  user  which,  if  it  takes  place,  will  be  in 
breach  of  a  covenant,  must  not  be  made  imtil  such  user  has 
taken  place. 

Su£fell  r.  The  Bank  of  England* 

[51  L.  J.  R.,  Q.  B.  401 ;  L.  R,  9  Ch.  Div.  555.] 

The  M.  R. :  Important  distinctions  exist  between  a  Bank 
of  England  note  and  an  ordinary  promissory  note. 

No  doubt  has  ever  been  raised  as  to  the  validity  of  the 
second  resolution  in  Pigot^s  Cane  (11  Rep.  26,  b).  The  altera- 
tion wliich  will  avoid  the  instrument  must  be  in  a  point 
material.  That  resolution  applies  only  to  deeds,  but  the 
principle  has  been  extended  to  instruments  not  imder  seal 
{Master  v.  Miller,  4  T.  R.  320 ;  5  ib,  367  (1791).) 

It  is  suggested  that  an  alteration  is  not  "  material "  within 
the  rule  unless  it  affects  the  contract.  But  there  are  many 
cases  where  there  is  no  contract.  Then  it  is  said  that,  in  a 
case  where  rights  are  conferred  otherwise  than  by  contract, 
those  rights  must  be  affected  by  the  alteration.  Whether  any 
rational  person  could  say  that  anything  not  affecting  the 
contract  could  be  treated  as  material,  it  may  hereafter  become 
necessary  to  consider.  Thus,  it  may  be  said  that  the  number 
put  on  a  bill  of  exchange  or  a  cheque  may  not  alter  the  con- 
tract ;  but  as  to  a  company's  debenture,  a  turnpike  trust  bond 
or  one  of  a  foreign  government,  or  of  an  English  municipal 
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corporation,  where  the  bonds  would  be  paid  aooording  to 
numbers  drawn  by  lot,  the  contract  would  be  affected  not  on 
its  face  but  in  another  way.  The  special  nature  of  the  contract 
must  therefore  be  considered  with  reference  to  the  effect  of 
the  alteration  in  it. 

A  Bank  of  England  note  is  not  an  ordinary  commercial 
contract  to  pay,  but  is  a  part  of  the  English  currency ;  it  is  a 
legal  tender  for  any  sum  above  5/. ;  it  must  be  issued  for 
a  certain  amount  of  bullion  (7  &  8  Vict.  c.  32,  s.  4),  and  any 
one  may  demand  it  to  use  it  as  currency.  It  is  protected 
specially  against  mutilation  and  alteration. 

The  nimibering  of  these  notes  has  dated  from  a  very  long 
period.  The  person  bringing  bullion  imder  the  above  statute 
is  entitled  to  notes  in  the  ordinary  form,  and  this  includes 
numbering.    Again,  the  number  is  useful  to  trace  notes. 

I  do  not  agree  with  Caldwell  v.  Parker  (Ir.  E.,  3  Eq.  519, 
626). 

Gandy  r.  Gandy. 

[51  L.  J.  E.,  P.  41 ;  L.  E.,  7  P.  Div.  168.] 

The  M.  E. :  A  separation  deed  was  executed  between 
husband  and  wife,  after  adultery  by  the  husband  known  to 
the  wife,  the  origin  of  the  separation  being  the  husband's 
adultery.  The  husband  covenanted  to  provide  for  the 
maintenance  of  the  children  and  to  allow  the  wife  252/, 
a  year,  and  she  covenanted  not  to  demand  more,  &c. 
Subsequently  the  husband  again  committed  adultery,  and 
then  the  wife  obtained  a  judicial  separation.  One  of  her 
objects  was  to  obtain  the  custody  of  the  two  younger  children 
(girls),  and  another,  doubtless,  to  obtain  increased  alimony, 
the  husband's  fortune  having  increased  by  a  successful  inven- 
tion. The  judge  below  decided  that  she  was  entitled  to 
increased  alimony. 

The  contract  made  by  the  deed  is  not  affected  by  the  sub- 
sequent adultery.  The  husband  woidd  be  liable  under  it 
even  if  the  wife  had  committed  adultery.     The  legislature 
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has  not  given  the  Court,  in  cases  of  judicial  separation,  the 
powers  to  vary  post-nuptial  and  ante-nuptial  settlements  which 
it  has  in  cases  of  dissolution  of  marriage. 

The  Court  cannot  allow  the  alimony  which  it  thinks  just, 
because  it  has  no  power  to  set  aside  the  deed  or  stop  an  action 
against  the  husband  on  it,  supposing  it  thought  the  alimony 
ought  to  be  less  than  the  amount  covenanted  to  be  paid.  Can 
we,  therefore,  increase  the  allowance  ?  Unless  one  of  the  parties 
had  so  acted  as  to  disentitle  himself  or  herself  to  rely  on  the 
contract  at  all,  why  should  the  Court  interfere  with  it  ?  The 
reason  f oimded  on  public  policy  is  about  the  most  dangerous 
to  give.  The  misconduct  of  the  husband  subsequent  to  the 
deed  has  not  affected  the  position  of  the  wife  imder  the  con- 
tract. The  fortune  of  the  husband  might  have  diminished,  but 
his  covenant  would  have  bound  him.  It  is,  therefore, 
unaffected. 

The  Att.-Gen.  r.  The  Guardians  of  the  Poor  of  the 

Union  of  Dorking. 

[51  L.  J.  E.,  Ch.  App.  585 ;  L.  E.,  20  Ch.  Div.  595.] 

Giossop  V.  The  Heston  and  Isleworth  Local  Authority  (49 
L.  J.  E.,  Ch.  89 ;  L.  E.,  12  Ch.  Div.  102)  is  substantially  in 
point  here.  There  (and  I  assume  here)  the  sewers  were 
vested  in  the  local  authority.  Then  there,  as  here,  certain 
persons  proved  by  twenty  years'  user  the  right  to  send  their 
sewage  down  these  sewers  so  vested.  There,  as  here,  the 
nuisance  arising  from  user  by  other  people  than  those  having 
the  right,  was  gradually  increasing.  The  plaintiff  complains 
6i  this  additional  pollution  of  his  stream  into  which  the 
sewage  goes. 

(1)  Would  the  plaintiff  have  a  right  of  action  at  common 
law,  irrespective  of  these  Public  Health  and  Eivers  Pollution 
ActsP 

(2)  If  not,  does  the  Eivers  Pollution  Act,  or  any  other, 
give  him  such  a  right  ? 

As  to  (1)  the  sewers  are  only  vested  in  the  local  authority 
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for  a  very  limited  ownership.  A  landowner  through  whose 
land  a  sewer  ran  could  stop  it  without  asking  anyone,  but  the 
local  authority  could  not.  I  think  the  landowner  would  be 
allowed  an  injunction  as  against  those  persons  not  having  the 
prescriptive  right,  because  if  they  went  on  for  twenty  years 
they  would  get  a  right.  It  would  be  permanent  injury  to 
his  property.  But  if  he  does  not  care  to  get  an  injunction, 
those  who  have  land  below  him  and  are  affected  cannot  com- 
pel him  to  do  so. 

You  are  not  to  enjoin  a  man,  or  corporation,  under  the 
penalty  of  sequestration  of  his  property  (there  are  other 
penalties  as  regards  individuals),  to  prevent  a  certain  state  of 
things  unless  you  are  aware  of  any  means  by  which  he  or 
they  can  stop  that  state  of  things  (L.  J.  Cotton  in  6lo8sop*8 
case  {supra) ).  And  the  Court  always  looks  at  the  balance  of 
convenience.  If  the  defendants  in  due  course  neglect  to  put 
in  force  their  parliamentary  powers  to  remedy  that  which 
they  have  not  caused,  but  which  now  exists,  a  remedy  would 
be  found  for  the  plaintiff  [who  was  interested  in  a  stream, 
the  pollution  of  which  was  being  increased  by  increasing 
discharges]. 

Comments. 

Other  decisions  of  the  M.  R.  on  this  matter  are  Taylor  v.  The 
Corporation  of  Oldham  (4  Ch.  Div.  411)  and  Roderick  v.  The  Aston 
Local  Board  (5  Ch.  Div.  328).  The  right  to  lateral  supjwrt 
of  the  sewers  is  a  matter  left  in  doubt.  ISee  In  re  an  Arbitration 
between  Corporation  of  Dudley  and  the  Earl  of  Dudley  (8  Q.  B.  IHv. 
86).  Brett,  L.  J.,  thought  the  right  was  not  to  be  implied. 
Cotton,  L.  J.,  thouglit  the  easement  might  have  to  be  purchased 
by  the  authority,  but  the  M.  B.  thought  it  existed  already 
{Roderick  v.  Aston,  sup.).  The  Support  of  Sewers  Amendment 
Act,  1883,  now  provides  for  this.  In  Charks  y,  Finchley  Local 
Board,  L.  B.  23  Ch.  D.  767  (52  L.  J.  B.,  Ch.  89),  Pearson,  J. 
pointed  out  that  if  the  person  or  authority  complained  of  could 
physically  abate  the  nuisance,  an  injunction  would  go  against 
him. 
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Smith  r.  Chadwick. 

[51  L.  J.  E.,  Ch.  App.  597;  L.  E.,  20  Ch.  Div.  27.] 

The  M.  R. :  If  a  man  has  by  carelessness  made  untrue 
statements,  the  untruth  of  which  he  ought  to  have  known,  he 
is  liable  for  an  action  of  deceit.  He  does  not  escape  because  he 
may  have  had  no  intention  to  defraud.  If  the  statement  is  one 
which  on  its  face  would  tend  to  induce  a  person  to  contract  in 
reliance  on  it,  the  inference  is  that  he  so  relied.  You  want 
no  evidence  to  that  effect.  Escape  from  the  consequences  can 
only  be  by  showing  (1)  that  the  fact  was  known  before  con- 
tract made,  or  (2)  that,  avowedly,  no  reliance  was  placed  on 
the  statement  {Brownlie  v.  Campbell^  L.  R.,  5  App.  Cas.,  925). 
If  the  statement  in  question  appears  to  the  Court  to  be  am- 
biguous the  plaintiff  must  say  in  which  sense  he  understood 
it.  If  the  defendant  made  the  statement  in  good  faith,  and 
with  reasonable  ground  for  believing  its  truth,  he  is  protected. 
So  if  the  statement  is  trivial,  and  such  that  the  Court  thinks 
it  could  not  have  affected  the  plaintiff's  mind,  or  induced  the 
contract;  or  if  the  means  of  ascertaining  the  untruth  of  the 
statement  were,  although  within  the  defendant's  knowledge, 
yet  such  as  required  careful  investigation,  and  there  was 
reasonable  ground  for  believing  what  was  stated,  the  defendant 
would  succeed. 


Teevan  v.  Smith. 

[51  L.  J.  E.,  Ch.  App.  621 ;  L.  E.,  20  Ch.  Div.  724.] 

[The  omission  held  to  exist  in  this  case  in  the  Conveyancing 
and  Law  of  Property  Act,  1881,  was  supplied  by  the  45  &  46 
Vict.  c.  39,  s.  12,  extending  the  right  to  enforce  an  assign- 
ment of  the  mortgage  instead  of  re-conveying  it,  notwith- 
standing any  intermediate  incumbrance,  with  due  regard  to 
priority  to  the  requisition  of  an  incimibrancer  over  that  of 
the  mortgagor  and  to  the  priorities  of  incumbrancers  as 
between  themselves.] 
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In  re  Jelley  &  Co/s  Application  cited 

[51  L.  J.R.,Ch.  639,  n.  46L.T.  381,  n.  and  followed  by  North,  J., 
in  In  re  Brahy^s  Application,  51  L.  J.  E.,  Ch.  637;  L.  K.,  21 
Ch.  Div.  223.] 

Under  the  Trades  Marks'  llegistration  Act,  1875,  a  new 
mark  may  be  registered  for  some  of  the  goods  in  a  class 
althougli  a  similar  old  mark  has  been  already  registered  for 
other  goods  iu  the  same  class,  if  the  goods  are  so  distinct  as 
to  prevent  confusion  arising. 

Comment. 
See  46  &  47  Yict.  c.  57,  ss.  65,  66,  &c. 


The  Prison  Commissioners  r .  The  Clerk  of  the  Peace 

for  Middlesex. 

[51  L.  J.  E.,  Q.  B.  433;  L.  E.,  9  Q.  B.  Div,  506.] 

The  M.  E. :  The  justices  are  parties  to,  and  therefore 
boimd  by,  this  conveyance  to  the  clerk  of  the  peace  in  trust 
for  the  purposes  of  the  Prison  Act,  1875,  and  therefore  by 
the  statement  contained  in  it  as  to  the  objects  of  the  purchase. 
As  the  only  purpose  for  which  land  can  be  purchased  under 
the  Act  (sects.  23  and  44)  are  prison  purposes,  the  land  passes  to 
the  Prison  Commissioners  under  sects.  48  and  60  of  the  Prison 
Act,  1877,  without  payment. 


Jenkins  r.  Jones. 

[51  L.  J.  E.,  Q.  B.  438;  L.  E.,  9  Q.  B.  Div.  128.] 

Cotton,  L.  J.,  delivered  the  judgment  herein,  but  the  M.  R. 
concurred  in  it. 

It  was  argued  that  the  8  &  9  Vict.  c.  106,  s.  6,  which 
enables  contingent  and  other  like  estates  to  be  disposed  of  by 
deed,  impliedly  overruled  32  Hen.  8,  c.  9,  s.  2,  which  prevents 
the  sale  and  purchase  of  "  any  pretenced  rights  or  titles,  or 
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the  taking,  promising,  granting  or  covenanting  to  have  any 
right  or  title  of  any  person "  to  any  lands,  &c.,  unless  the 
grantor,  or  those  by  whom  he  claims,  have  been  in  possession 
of  the  same  or  the  reversion  thereof  "  by  the  space  of  one 
whole  year  next  before  "  the  grant  made. 

Held,  that  the  statute  of  Henry  only  applied  to  fictitious 
titles  which  could  not  be  conveyed  at  common  law ;  that  by 
the  8  &  9  Vict.  c.  106,  s.  6,  a  right  of  entry  maybe  alienated, 
so  that  now  a  right  or  title  good  in  fact  may  be  alienated. 


The  Queen  v.  The  Mayor  and  Treasurer  of 

Birkenhead. 

[51  L.  J.  B.,  Q.  B.  444.] 

The  Commissioners'  Court  for  trial  of  a  municipal  election 
petition  under  35  &  36  Vict.  c.  60,  is  a  Court  of  Record,  the 
judgment  whereof  can  only  be  proved  by  the  record;  a 
treasury  certificate  requiring  the  expenses  of  the  Court  to  be 
paid  by  the  borough  is  a  ministerial  and  not  a  judicial  act, 
and  therefore  can  be  cancelled  and  varied;  the  borough  may, 
imder  sect.  60  of  the  Act,  make  a  retrospective  rate  to  pay 
these  expenses. 

In  re  Ovey,  Broadbent  v.  Barrow. 

[51  L.  J.  R.,  Ch.  App.  665;  L.  R.,  20  Ch.  Div.  676.] 

A  testator  directed  his  executors  to  pay  his  debts,  gave 
numerous  pecuniary  legacies,  and  then  bequeathed  "  aU  his 
personal  estate  and  effects  of  which  he  should  die  possessed, 
and  which  should  not  consist  of  money  or  securities  for  money," 
to  R. ;  and  then  gave  the  residue  and  remainder  of  his  estate, 
real  and  personal,  to  trustees  upon  trusts,  to  pay  two  special 
legacies,  and  then  directed  that  the  legacy  duty  and  charitable 
legacies  should  be  paid  out  of  pure  personalty,  the  charitable 
legacies  to  be  paid  in  priority  of  all  other  bequests. 

The  M.  R. :  In  Bothamley  v,  8her8on  (44  L.  J.  R.,  Ch.  589; 


446  DECISIONS  OF  SIB  O.  JESSEL^  M.B. 

L.  B.,  20  Eq.  304,  ante)  I  meant  to  be  understood  to  say  that 
you  cannot  coll  a  general  residue  a  specific  lego/oy  because  a 
specific  legacy  has  been  given  out  of  it.  It  makes  no  dif« 
ference  whether  a  specific  legacy,  e.g.,  a  white  horse,  is  given 
out  of  residue  in  the  first  instance,  or  excepted  from  the  gift. 
Is  the  gift  to  li.  specific  or  residuary?  In  the  latter  case  the 
pecuniary  legacies  are  payable  out  of  it.  The  direction  to  pay 
debts  and  the  gift  of  pecuniary  leg8U)ies  both  imply  payment 
out  of  personalty.  The  gift  to  It.  is  not  a  gift  of  a  "  dis- 
tinguished part "  as  excepted  from  the  whole.  There  is 
nothing  in  the  will  exonerating  the  general  personalty  from 
ordinary  liabilities.  True  that  the  residuary  bequest  to  the 
trustees  includes  the  excepted  "  money  and  securities  for 
money,"  but  they  were  not  to  be  the  only  fund  to  pay  debts 
and  legacies.  The  charitable  legacies  are  to  be  paid  out  of 
the  "  pure  personalty,"  which  includes  the  gift  to  R.  If  so, 
why  not  the  other  legacies  and  debts  ?  The  gift  to  R.  is  not 
specific,  and  she  cannot  take  anything  imtil  the  debts  and 
legacies  are  paid. 


In  re  Hall  Dare's  Contract,  &c. 

[51  L.  J.E.,  Hi.  App.  671;  L.R.,  21  Ch.  Div.  41.] 

The  70th  section  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  protects  a  purchaser  under  order  of  the  Court 
against  any  defect  in  the  order,  even  on  its  face,  e,  </.,  a  defect 
from  not  naming  the  persons  entitled  in  remainder,  with 
whose  concurrence  and  consent  the  Court  dispensed. 


In  re  J.  B.  Palmer's  Application, 

[51  L.  J.  R.,  Ch.  App.  673 ;  L.  R.,  21  Ch.  Div.  47.] 

The  M.  11. :  Neither  the  3rd  nor  the  oth  section  of  the 
Trades  Maiks  Registration  Act,  1875,  restricts  an  appUcation 
for  rectification  of  the  register  to  five  years  from  the  registra- 
tion sought  to  be  rectified. 
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If  the  registrar  registers  that  which  is  not  in  fact  a  legal  trade 
mark,  that  registration  does  not  confer  validity  on  the  trade 
mark  after  the  five  years  have  elapsed.  Evidence  as  to  the 
fact  whether  the  mark  was  originally  a  valid  one  or  not  is 
therefore  admissible. 

[See  Paxt  IV.,  46  &  47  Vict,  c.  67.] 


Ex  parte  Solomon,  in  re  Tilley. 

[51  L.  J.  E.,  Ch.  App.  677 ;  L.  E.,  20  Ch.  Div.  281.] 

A  creditor  present  at  a  liquidation  meeting  may  have  a 
shorthand  writer  present  to  note  examination  of  the  debtor. 

If  leave  for  such  presence  is  refused  by  the  meeting  the 
resolutions  ought  not  to  be  registered.  The  Court  would 
order  a  fresh  meeting  to  be  summoned. 


In  re  Martin^  Hunt  r.  Chambers. 

[51  L.  J.  E.,  Ch.  App.  683 ;  L.  E.,  20  Ch.  Div,  365.] 

According  to  the  present  practice  and  rules  either  party  may 
as  of  right  demand  a  jury,  subject  to  the  judge's  discretion, 
under  Eule  26,  Ord.  36.  The  party  objecting  must  show  suffi- 
cient reason  for  his  objection.  The  Court  will,  where  a  jury  is 
ordered,  generally  transfer  the  cause  to  the  Queen's  Bench 
Division. 

James,  L.  J.,  in  Rmton  v.  Tohin  (10  Ch.  Div.  658,  565), 
must  not  be  understood  to  have  laid  down  a  general  rule 
against  entertaining  an  appeal  from  a  judge's  exercise  of  a 
discretion  vested  in  him. 


Ex  parte  Leslie,  in  re  Gueixier. 

[51  L.  J.  E.,  Ch.  App.  689;  L.  E.,  20  Ch.  Div.  131.] 

The  M.  R. :  If  a  debt  for  which  certain  forged  bills    are 
taken  a?  security  was  not  originally  founded  on  any  felony, 
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although  one  of  the  inducements  to  lend  was  the  security  of 
the  bills,  the  lender  can  prove  for  or  recover  the  debt  without 
prosecuting  for  the  felony. 

Comment. 

The  principle  that  the  criminal  remedy  must  be  adopted  before 
the  civil  one,  has,  at  any  rate  in  cases  where  no  intention  to  com- 
pound to  pardon  the  offence  is  shown,  been  so  refined  upon  and 
avoided  in  recent  cases  that  it  can  scarcely  be  said  to  bo  strong 
ground.  See  JVelh  v.  Abrahams  (41  L.  J.  R.,  Q.  B.  306 ;  L.  E., 
7  Q.  B.  554)  and  Ex  parte  Elliott  (3  Mont.  &  Ayr.  110). 


The  New  London  and  Brazilian  Bank  (Lunited) 

r.  Brocklebank. 

[51  L.  J.  R.,  Ch.  App.  711 ;  L.  R.,  21  Ch.  Div.  802.] 

The  articles  of  a  limited  bank  provided  that  the  company 
should  have  a  paramount  lien  and  charge  upon  all  the  shares 
of  any  shareholder  for  all  moneys  owing  to  the  company  from 
him,  alone  or  jointly  with  any  other  person,  and  that  when  a 
share  was  held  by  more  persons  than  one,  the  lien  and  charge 
should  exist  in  respect  of  all  moneys  owing  from  all  holders, 
either  alone  or  jointly  with  others.  Trustees  of  a  settlement 
(so  authorized  by  the  cestuis  que  trust)  purchased  with  the  trust 
money  shares  in  the  company.  One  of  the  trustees  was  a 
partner  in  a  firm  which  subsequently  went  into  liquidation, 
being  then  indebted  to  the  company. 

The  M.  R. :  The  charge  of  the  bank  is  first  in  right  and 
first  in  time.  The  registration  of  the  shares  was  on  the  terms 
that  whenever  the  person  registered  owed  any  money  to  the 
bank  there  shoidd  be  an  equitable  charge  on  the  shares.  The 
contract  was  perfect  the  moment  the  shares  were  registered. 
The  title  of  the  cestuis  que  trust  cannot  therefore  be  prior.  So, 
from  the  nature  of  the  claim,  that  of  the  bank  must  be  prior. 
The  cestuis  que  trust  bought,  in  the  name  of  the  trustee,  pro- 
perty subject  to  a  charge  in  a  given  event.  They  cannot  get 
the  benefit  of  the  purchase  and  yet  not  comply  with  its  terms. 
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If  cestuis  que  trust  authorized  their  trustee  to  take  a  farm 
on  the  terms  that  the  landlord  should  have  an  equitable  charge 
for  the  time  being  for  his  rent,  the  farm  could  not  be  kept 
without  pajTnent  of  the  rent. 


Tucker  r.  Linger. 

[51  L.  J.  E.,  Ch.  App.  713;  L.  R,  21  Ch.  Div.  18.] 

The  M.  R. :  An  agricultural  custom  need  not  be  shown  to 
have  existed  from  time  immemorial,  only  during  a  reasonable 
time.  I  conclude  here  that  there  is  a  local  custom  in  this 
[Surrey  chalk  hill]  farm  for  tenants  to  take  away  flints  turned 
up  in  the  ordinary  course  of  husbandry  and  to  sell  them. 
The  land  is  benefited,  and  it  is  not  imreasonable  that  he  who 
has  the  trouble  of  removal  should  sell  the  flints  for  his  own 
benefit.  The  particular  exception  here  of  "  minerals,  sand, 
quarries  of  stone,  brick  earth  and  gravel  pits,"  does  not 
exclude  the  custom,  although,  irrespectively  of  the  existence 
of  a  clear  custom,  the  word  "  minerals  "  woidd  include  flints 
and  everji:hing  else  of  a  mineral  character.  {Hext  v.  GiV/, 
41  L.  J.  R.,  Ch.  761 ;  L.  R.,  7  Ch.  699.) 


In  re  Speight,  Speight  r.  Gaunt. 

[51  L.  J.  E.,  Ch.  715;  52  L.  J.  E.,  Ch.  App.  505 ;  L.  E., 

22  Ch.  Div.  727.] 

The  M.  R. :  A  trustee  ought  to  conduct  the  business  of 
the  trust  in  the  manner  in  which  an  ordinarily  prudent  man 
of  business  would  conduct  his  own  affairs.  Beyond  that 
there  is  no  obligation.  What  are  the  usual  precautions  taken 
by  men  of  business  when  they  invest?  If  it  is  an  investment 
made  usually  on  the  Stock  Exchange  through  a  stock  broker 
he  selects  a  broker  of  good  repute  and  credit,  having  regard 
to  the  sum  to  be  invested,  and  directs  him  to  purchase  on  the 
Stock  Exchange  from  another  broker.     In  the  ordinary  course 

p.  o  o 
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all  that  the  broker  can  do  is  to  enter  into  a  contract  for  the 
next  account  day.  By  special  bargain,  of  course,  it  may  be 
for  cash,  or  for  any  other  day.  Before  the  account  day 
arrives  the  purchasing  broker  obtains  from  his  principal  the 
amount,  because  on  the  account  day  he  is  himself  liable  to 
pay  over  the  money  to  his  vendor.  He  sends  a  copy  of  the 
purchasing  note  to  the  principal  to  say  when  the  money  is 
wanted.  'SMieii  he  gets  it  he  pays  it  over  to  the  vendor  if  it 
is  a  single  transaction.  If  it  is  one  of  several  transactions  he 
may  have  either  to  pay  or  to  receive.  After  payment — often 
several  days  after  it — he  gets  the  securities  perfected.  If  they 
are  railway  share  transfers  there  is  often  some  time  before 
they  are  lodged.  In  all  cases,  except  as  to  consols  and  some 
few  other  cases,  there  is  an  interval. 

If,  therefore,  the  trustee  has  properly  selected  a  broker, 
paid  him  the  money  on  the  bought  note,  and,  by  default  of 
the  broker,  the  money  is  lost,  it  does  not  appear  to  me  that 
the  trustee  can  be  liable.  Where  the  trustee  must  necessarily 
or  according  to  ordinary  usage  employ  an  agent,  his  only 
liability  then  is  to  employ  an  agent  who  may  be  reasonably 
presiuned  to  be  a  suitable  one. 

The  broker  employed  here  was  a  yoimg  man  who  had  come 
into  his  father's  business,  his  father  also  having  been  a  stock 
and  share  broker  at  Bradford  in  considerable  business.  The 
young  man  had  for  more  than  three  years  been  in  business, 
and  was  of  good  credit,  and  had  a  large  business.  The  cestuis 
que  trust  asked  the  tinistee  to  employ  him,  as  he  was  a  friend 
of  theirs.  Tlie  particular  investments  required  could,  it 
appears,  have  been  obtained  by  the  trustee  direct  from  the 
corporation  of  issue.  But  he  was  entitled  to  employ  a 
broker,  even  if  this  were  so.  He  is  not  liable  for  a  mis- 
application, from  no  fault  of  his,  on  the  part  of  the  broker. 

[L.  J.  Lindley  questioned  Hopgood  v.  Parkin  (L.  E., 
11  Eq.  74).] 

Comment. 

An  appeal  has  been  heard  in  the  House  of  Lords,  bijt  judg- 
ment is  not  yet  dehvored.     In  Re  BeU<tmy,  Sfc,  (47  J.  P.  550),  a 
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decision  that  sects.  8  and  56  of  the  CJonveyancing  Act,  1881,  do 
not  apply  to  sales  by  trustees,  Cotton,  L.  J.,  exi)ressed  his  agree- 
ment with  the  above  decision,  so  that  it  is  strongly  supported. 


In  re  Fussell,  Ex  parte  Allen. 
[51  L.  J.  E.,  Q.  B.  App.  724 ;  L.  R,  20  Ch.  Div.  341.] 

A  disclaimer  of  a  lease  of  land  and  chattels  held  at  one 
entire  rent  operates  as  a  surrender  of  the  land  and  chattels — 
f.  e.,  of  the  whole  lease.  The  trustee  cannot  disclaim  the 
lease  and  yet  take  the  chattels.  The  object  is  to  relieve  the 
trustee  from  liability  altogether. 

Comment. 
See  46  &  47  Viet.  c.  52,  s.  55. 


Webber  r.  Lee. 

[51  L.  J.  E.,  Q.  B.  485 ;  L.  E.,  9  Q.  B.  Div.  315.] 

The  M.  R. :  A  right  to  shoot  game  and  to  take  it  away 
when  shot  for  the  benefit  of  the  person  having  the  right,  is 
an  interest  in  land — a  right  of  profit  d  prouire.  The  plaintiff, 
lessee  of  the  right  of  shooting  here,  agreed  to  give  such  a 
right  in  the  shape  of  one-fourth  share  of  the  shooting.  That 
is  w4thin  the  Statute  of  Frauds  (sect.  4). 


Hurst  V.  Hurst. 

[51  L.  J.  E.,  Ch.  App.  729 ;  L.  E.,  21  Ch.  Div.  278.] 

A  testator  gave  freeholds  and  leaseholds  on  trust  for  A.  for 
life,  then  to  be  conveyed  to  A.'8  children  on  his  death  in  equal 
shares  as  they  respectively  attained  twenty-one,  with  a  gift 
over  if  none  attained  that  age,  and  directed  that  A.'s  life 
interest  should  become  absolutely  forfeited  on  alienation  or 
bankruptcy,  and  that  in  that  case  the  gift  to  the  children 

og2 
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should  be  accelerated.  The  will  contained  a  residuary  clause 
which  carried  the  leaseholds  but  not  the  freeholds.  A.  was 
the  testator's  heir-at-law,  and  was  a  bachelor.  He  charged 
his  life  estate  in  the  freeholds. 

The  M.  R. :  The  charge  effected  by  A.  on  his  life  interest 
is  within  the  very  terms  of  the  will.  As  to  the  freeholds  the 
heir-at-law  (A.)  takes  them  in  that  capacity  until  he  dies  or  a 
child  is  bom.  There  is  an  intestacy  imtil  the  birth  of  a  child 
or  the  death  of  tlie  son,  the  heir-at-law  meantime  taking  the 
rents.  Doe  d.  Bloomfiehl  v.  Eyre  (18  L.  J.  R.,  C.  P.  284; 
5  C.  B.  E.  713),  followed  by  Y.-C.  Kindersley  in  Sobinsonv, 
Wood  (27  L.  J.  R.,  Ch.  726),  applies.  The  rents  of  the  lease- 
holds pass  to  the  residuan^  legatee. 


Ejt  parte  Pitt,  In  re  Gosling. 

[51  L.  J.  R.,  Ch.  App.  733 ;  L.  R.,  20  Ch.  Div.  308.] 

The  Court  \\'ill,  where  it  appears  so  desirable,  close  a  bank- 
ruptcy where  there  are  no  assets,  and  further  proceedings  are 
useless,  although  sect.  47  of  the  Bankruptcy  Act,  1869,  does 
not  provide  for  tlie  ease  of  failure  of  assets.  If  under 
sect.  71  the  Court  re-opens  a  bankruptcy  after  it  has  been 
closed,  notice  aWU  be  given  to  creditors  whose  debts  have  been 
contracted  since  adjudication,  and  they  will  be  allowed  to 
prove  as  creditoi-s  nprainst  property  acquired  after  the  close  of 
the  banknii)t(\v. 

In  re  Ward,  Ex  parte  Ward. 
[51  L.  J.  R.,  Hi.  App.  752 ;  L.  R.,  20  Ch.  Div.  356.] 

The  M.  R. :  The  debt  here  is  due  from  W.  as  broker,  he, 
according  to  tlie  rules  of  the  Stock  Exchange,  being  liable  as 
principal  to  the  jobbers  to  wliom  it  was  due. 

The  transaction  was  in  the  shares  of  a  new  company,  and 
conditional  on  a  special  settling  day  being  fixed.  It  is 
suggested  that  the  debt  accrued  by  reason  of  a  settling  day 
ha\4ng  been  fixed,  so  fulfilling  the  condition.     But  it  is  said 
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that  the  fixing  was  obtaiued  by  fraud.  I  will  so  assume  for 
present  purposes,  but  if  it  was  that  could  only  affect  parti- 
cipators in  the  fraud.  The  jobbers  were  not  such  partici- 
pators. According  to  the  rules  of  the  Stock  Exchange, 
when  a  member  is  declared  a  defaulter  the  official  assignee 
of  the  Exchange  closes  his  accounts,  gets  in  all  the  sums 
due  to  him  on  that  premature  closing,  and  distributes  what 
he  so  receives  among  the  creditors,  not  only  Stock  Exchange 
creditors,  but  others,  if  they  choose  to  come.  It  is  suggested 
that  after  such  distribution  the  defaulter  is  absolutely  re- 
leased from  the  balance  of  his  debts.  This  is  not  so.  The 
payments  are  only,  in  legal  eflPect,  on  account.  There  is 
neither  release  nor  accord  and  satisfaction.  If  there  is  a 
rule  of  the  Stock  Exchange  that  Stock  Exchange  creditors 
cannot  sue  without  certain  assents,  the  absence  of  such  assents 
would  not  destroy  the  debt. 

If  there  is  an  order  for  stay  of  proceedings  on  a  debtor's 
summons  pending  trial  of  an  action  for  the  debt,  the  Court 
will,  in  considering  whether  security  should  be  given,  con- 
sider the  solvency  of  the  alleged  debtor  and  the  nature  of  the 
defence  intended — i.  e,y  whether  it  is  probably  good. 


In  re  Reynolds,  Ex  parte  Reynolds. 

[51  L.  J.  E.,  Ch.  App.  756 ;  L.  E.,  20  Ch.  Div.  294.] 

The  M.  K. :  The  mere  statement  by  a  witness  that  in  his 
belief  his  answer  to  a  question  would  tend  to  criminate  him, 
does  not  shield  him  from  answering.  The  judge  must  decide 
as  to  the  probable  tendency  of  the  answer. 

Reg,  V.  Boyes  (30  L.  J.  E.,  Q.  B.  301 ;  1  B.  &  S.  311)  is 
in  point. 
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Ex  parte  Vanderlinden,  In  re  Fogose. 

[51  L.  J.  E.,  Ch.  App.  760;  L.  E.,  20  Ch.  Div.  289.] 

According  to  the  present  bankruptcy  law  and  practice  (Act 
and  Rules  of  1869),  the  omission  by  a  secured  creditor  to 
mention  in  his  petition  that  he  is  ready  to  give  up  his  secu- 
rity, is  a  mere  **  formal  defect,"  amendable  as  such. 

[See  sect.  6,  sub-sect.  2,  Bankruptcy  Act,  1883.  Probably 
the  above  would  be  followed.] 


Glen  r.  Gregg. 

[51  L.  J.  E.,  Ch.  App.  783 ;  L.  E.,  21  Ch.  Div.  513.] 

The  M.  R. :  The  18  &  19  Vict.  c.  81,  s.  9,  exempts  from 
the  operation  of  the  Charitable  Trusts  Act,  1853  (16  &  17 
Vict.  c.  137),  buildings  duly  registered  and  bond  fide  used  as 
places  of  religious  worship.  Therefore  the  sanction  of  the 
Charity  Conmiissioners  need  not  be  obtained  prior  to  com- 
mencing an  action  to  administer  the  trusts  of  a  deed  which 
regulates  the  worship  at  such  a  building. 

The  later  Act  was  not  cited  to  Lord  Chelmsford  in  the 
Attorney-Oeneral  v.  Sidney  Sussex  Colkge  (15  W.  R.  162), 
and  therefore  that  case  must  be  considered  as  overruled. 


Morgan  r.  Thomas. 

[51  L.  J.  E.,  Q.  B.  556 ;   L.  E.,  9  Q.  B.  Div.  643.] 

A  testater,  who  died  in  1834,  de\'ised  land  to  his  son 
"  during  his  natural  life,  and  after  his  decease  to  his  lawful 
issue  and  their  heirs  for  ever,  if  any ;  and  if  he  should  die 
without  leai-ing  any  children  "  then  over. 

The  M.  E. :  The  question  could  not  arise  under  the  new 
law.  The  words  "  during  his  natural  life  "  have  been  disre- 
garded in  cases  coming  under  the  rule  in  Shelley^ s  case,  but  are 
important.  The  gift  is  to  the  issue  and  their  heirs  for  ever, 
which  will  give  them  an  estate  in  fee,  and  "  lawful  issue  "  is 
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used  with  **  their,"  and  is  therefore  plainly  plural.  The 
testator  thought  they  would  take  together.  "  Issue  "  popu- 
larly means  children;  technically  it  may  mean  "descen- 
dants." "  Children  "  has  the  same  popular  and  legal  mean- 
ing, hut  you  may  have  a  context  showing  a  different  meaning. 
So  as  to  any  other  word  in  the  language.  I  have  used  rather 
a  ridiculous  example  in  the  Rolls  Court,  which  I  repeat  here. 
Suppose  a  man  said,  "I  give  the  black  cow  on  which  I  usually 
ride  to  A.,"  and  he  rode  on  a  black  horse.  The  horse 
would  pass,  but  a  modem  annotator  of  cases  would  not  put 
in  the  marginal  note  that  "  cow  "  means  "  horse."  In  some 
cases  "  or  "  is  said  to  mean  "  and,"  but  it  never  does  mean 
"  and."  You  correct  the  wrong  word  used  by  the  testator  by  the 
context.  "Issue"  here,  then,  means  children^  and  "children" 
is  used  in  its  ordinary  sense.  There  is  a  long  series  of  autho- 
rities which  shows  (1)  that  every  one  of  the  words  I  have 
referred  to  standing  alone  will  not  do ;  (2)  that  there  are 
cases  in  which  express  estates  for  life  have  been  held  not  to 
be  sufficient  indication  to  prevent  the  general  rule  being 
carried  out,  by  giving  the  first  devisee  (the  tenant  for  life)  a 
larger  estate  than  an  estate  for  life ;  (3)  there  are  cases  in 
which  the  word  "  issue  "  occurs ;  there  is  one  case  in  which 
"  their  heirs  "  occurs,  and  that  is  followed  by  a  general  gift 
over  on  death  without  issue,  which  probably  determined  the 
case;  (4)  there  are  cases  in  which  the  words  "if  any"  are 
used,  which  will  not  do,  and  I  have  no  doubt  there  may  be  a 
case  in  which  a  gift  over  on  death,  "  without  any  children," 
will  not  do.  But  there  is  no  case  where  all  these  things 
combined  have  been  held  insufficient.  There  is  enough  in 
Montgomery  Y.  Montgomery  (3  N.  &  Lat.  47)  to  cover  this  case 
if  we  wanted  technical  authority.    The  son  took  for  life  only. 


Tempest  r.  Camoys. 

[51  L.  J.  E.,  Ch.  App.  785  ;   L.  R,  21  Ch.  Div.  571.] 

The  M.  R. :  Where  trustees  have  a  discretionary  authority 
the  Court,  even  after  decree  for  administration  of  the  trusts, 
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does  not  exercise  the  authority  against  their  will.  It  controls 
the  authority  to  the  extent  that  it  will  not,  while  a  suit  is  pend- 
ing, allow  an  improper  exercise  of  it.  The  common  illustra- 
tion is  the  appointment  of  new  trustees  after  decree  and 
while  the  administration  suit  is  pending.  There  the  Court 
must  be  satisfied  that  the  person  whom  the  trustees  propose 
to  appoint  is  a  suitable  person.  There  may  be  a  trust  in  the 
settlement  (as  I  think  there  is  here)  to  invest  personalty  in 
the  purchase  of  land,  with  a  [discretionary]  power  of  interim 
investment.  Sueli  a  trust  is  binding  on  the  trustee,  and  he 
must  not  say,  "  I  will  disregard  the  trust,  and  will  not  invest 
in  land  at  all."  If  he  deliberately  said  that,  it  would  be 
ground  for  removing  him.  But  that  is  different  from  at- 
tempting to  compel  the  exercise  of  the  discretion  within  a 
limited  time  where  the  objection  to  a  particular  investment  is 
bond  fide.  The  testator  here  has  moreover  distinguished 
between  a  discretion  and  an  obligation. 


Wilkinson  r.  Hull,  &c.  Railway  and  Dock 

Company. 

[51  L.  J.  R.,  Ch.  App.  788 ;   L.  R.,  20  Ch.  Div.  323.] 

The  M.  R. :  A  long  class  of  cases  has  established  that  a 
company  cannot  use  its  powers  to  effect  a  subsidiary  object. 
The  works  proposed  must  be  necessary  for  the  purposes  of 
the  undertaking,  or  the  statutory  compulsory  powers  imder 
sect.  16  do  not  ai-ise.  Taking  land  for  the  purpose  of  accom- 
modation works,  which  the  company  is  liable  or  even  has 
power  to  make,  is  a  taking  of  land  for  the  purposes  of  the 
undertaking.  I  should  have  so  thought  irrespectively  of 
the  decisions.  Sect.  16  makes  it  clear,  because  there  is  in 
it  no  distinction  whatever  between  the  railway  itself  and  the 
accommodation  works,  which  are  classed  together.  The  68th 
sect,  compels  the  company  to  make  certain  accommodation 
works.  The  word  "  necessary  "  in  that  sect,  applies  only  to 
the  making  good  of  interruptions  caused  by  the  company. 
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If  they  can  do  this  in  two  or  three  ways,  surely  the  company 
is  to  choose  in  which  manner  they  will  do  it.  See  The 
Stockton  and  DarUngton  Rail.  Co.  v.  Broicn  (9  H.  L.,  Ch. 
246),  Lord  Cranworth's  judgment  (p.  256).  Then  Lord 
Beauchamp  v.  The  Great  Western  Rail.  Co.  (38  L.  J.  R.,  Ch. 
162 ;  L.  E.,  3  Ch.  745)  is  an  authority  that  such  a  purpose 
as  the  most  convenient  manner  of  making  an  accommodation 
work  is  within  the  Act.  In  that  case  the  company  bought  the 
land  in  question  to  make  an  embankment.  The  intention  to 
make  that  embankment  they  abandoned,  the  result  being  that 
if  they  had  not  wanted  the  land  for  any  other  purpose  it 
would  have  become  superfluous  land ;  but  as  they  wanted 
it  to  connect  severed  land,  the  case  was  decided  on  the 
ground  that,  as  this  would  have  been  a  valid  original  pur- 
pose, it  was  a  valid  application  then — and  they  might  keep  it 
for  the  altered  purpose.  I  go  further  than  this  case,  and  say 
that  the  land  may  be  taken  for  anjrthing  which  the  company 
has  power  to  do. 


In  re  Fooley,  Ex  parte  Harper. 

[51  L.  J.  E.,  Ch.  App.  810;  L.  R,  20  Ch.  Div.  685.] 

The  purchase  by  anyone  of  debts,  with  a  view  to  obtain 
control  over  the  appointment  of  a  trustee,  or  the  purchase  of 
debts  owing  by  a  trustee,  with  a  view  to  obtain  his  removal 
or  to  obtain  undue  influence  over  him,  is  an  abuse  of  the 
bankruptcy  law,  and  where  the  solicitor  to  the  trustee  is 
cognizant  of  what  is  done  in  these  respects  he  will  be  dis- 
allowed his  costs  out  of  the  estate. 

Ex  parte  Griffin^  In  re  Adams  (48  L.  J.  R.,  Bank.  107 ; 
L.  R.,  12  Ch.  Div.  480),  approved  and  followed. 
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Paul  r.  Paul. 

[51  L.  J.  R,  Ch.  App.  839;  L.  R,  20  Ch.  Div.  742.] 

The  M.  R. :  In  this  marriage  settlement  there  is  a  trust 
declared  of  a  fund  which  has  been  transferred  to  trustees  in 
f ayour  of  the  next  of  kin  of  the  wife,  and  it  cannot  be  revoked. 
The  fact  that  the  cestuis  que  trust  are  volunteers  not  within 
the  marriage  consideration  does  not  enable  the  trustees  to 
part  with  the  fund.  This,  of  course,  overrules  the  V.-C, 
Malins's  decision  in  Paul  v.  Paw/,  L.  R.,  15  Ch.  J),  580 ;  50 
L.  J.  R.,  Ch.  14. 


Pitman  and  another  v.  The  Universal  Marine 

Insurance  Company. 

[51  L.  J.  R,  Q.  B.  56;  L.  R,  9  a  B.  192.] 

An  insured  ship  was  damaged  during  continuance  of  the 
risk  by  perils  insured  against,  and  was  sold  by  the  owners 
without  being  repaired.  The  amount  required  to  restore  her 
to  the  same  condition  as  she  was  in  at  the  commencement  of 
the  risk  would  have  exceeded  her  value  when  repaired,  where- 
fore no  reasonable  uninsured  owner  would  have  repaired  her. 
The  owners  did  some  slight  repairs  for  purposes  of  stde,  and 
then  sold  the  ship.  They  then  claimed  to  recover  from  the 
underwriters  two-thirds  of  the  cost  of  the  repairs  estimated 
as  necessary  to  put  the  ship  in  the  condition  in  which  she  was 
before  the  injury. 

The  M.  R. :  The  question  is  upon  what  principle  ought  the 
liability  of  imderwriters  to  be  determined  when  the  ship  has 
been  damaged  by  the  perils  of  the  sea,  and  has  been  sold 
during  the  continuance  of  the  risk  without  being  repaired,  in 
a  case  where  the  amount  required  to  restore  her  to  the  same 
condition  as  she  was  in  before  the  injury  would  have  largely 
exceeded  the  value  of  the  ship  when  repaired,  so  that  no 
reasonable  man  would  have  repaired  her.  The  imderwriters 
are  willing  to  pay  the  whole  of  the  loss  actually  incurred  by 
the  owners,  viz.,  the  difference  between  the  value  of  the  ship 
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at  the  port  of  departure  for  the  voyage,  and  the  amount  of 
the  net  profits  of  the  sale,  after  deducting  therefrom  the  amount 
actually  expended  for  repairs.  That,  according  to  the  judg- 
ment of  Lindley,  J.,  is  the  amount  which  they  have  to  pay. 
I  agree  with  that  judgment.  The  owners  claim  two-thirds 
of  the  estimated  cost  of  repairs  required  to  put  the  ship  in 
her  condition  as  before  injury.  Two-thirds  are  said  to  be 
the  ordinary  proportion  payable  by  underwriters  on  partial 
loss  of  an  old  ship  which  is  not  repaired.  The  contract  of 
insurance  is  one  of  indemnity.  As  a  general  rule  the  insured 
must  not  become  more  rich  by  reason  of  the  perils.  The 
insured  ought  not  to  receive  from  the  insurer  a  larger  sum 
for  a  single  partial  loss  than  if  the  ship  were  wholly  lost. 
Treating  this  as  a  constructive  total  loss,  the  value  to  be 
regarded  is  an  amoimt  equal  to  but  not  exceeding  that  which 
would  be  recovered  on  a  total  loss.  I  do  not  agree  with  all 
Lindley,  J.'s  reasons,  for  I  think  that  the  rights  of  a  ship- 
owner who  actually  repairs  his  vessel  are  not  in  all  cases  the 
same  as  those  of  a  shipowner  who  declines  to  repair  because 
the  ship  is  not  worth  repairing.  My  judgment  is  confined  to 
the  latter  case. 

[Cotton,  L.  J.,  agreed  with  this  judgment.     Brett,  L.  J., 
dissented.     The  judgment  was  therefore  affirmed.] 


The  Mersey  Steel  and  Iron  Company  (Limited)  v. 

Naylor  and  others. 

[51  L.  J.  E.,  Q.  B.  576;  L.  R,  9  Q.  B.  Div.  648.] 

The  M.  R. :  The  first  question  is,  what  acts  or  defaults  of 
one  party  to  a  contract  in  respect  to  such  contract  will  avoid 
the  liability  of  the  other  party  to  the  performance  or  further 
performance  of  such  contract  ?  If  one  party  to  a  contract 
breaks  it  is  the  other  party  bound  to  perform  it  ?  There  is 
no  absolute  rule;  but  the  principle  is  properly  stated  in 
Freeth  v.  Burr  (43  L.  J.  R  ,  C.  P.  91 ;  L.  R.,  9  C.  P.  208) : 
"  The  true  question  is  whether  the  acts  and  conduct  of  the 
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party  evince  an  intention  no  longer  to  be  bound  by  the  con- 
tract." Lord  Bramwell,  in  Ilonck  v.  Muller  (50  L,  J.  R., 
Q.  B.  529 ;  L.  R.,  7  (i.  B.  Div.  92),  apparently  draws  a  dis- 
tinction (not  warranted  by  the  authorities)  between  contracts 
partly  performed  and  those  not  performed  at  all.  In  Freefh 
V.  Bun\  and  in  Withera  v.  ReyiwIdH  (4  B.  &  Ad.  882)  there 
had  been  part  performance,  and  in  the  case  of  The  Phoenix 
Bessemer  Steel  Co,  (40  L.  J.  R.,  Ch.  115 ;  L.  R.,  4  Ch.  Div. 
119)  the  point  was  not  argued.  In  Simpson  v.  Crippin  (42 
L.  J.  R.,  Q.  B.  28;  L.  R.,  8  Q.  B.  14)  the  distinction  waa 
not  taken ;  and  in  Hoarc  v.  Rennie  (27  L.  J.  R.,  Exch.  73 ; 
5  H.  &  N.  19)  the  original  contract  was  never  performed. 

By  the  combined  operation  of  sect.  10  of  the  Judicature 
Act,  1875,  and  Ord.  XIX.  r.  3,  the  defendant  in  an  action 
brought  by  a  company  in  liquidation  may  set  off  by  way  of 
counter-claim  a  claim  for  unliquidated  damages  not  exceeding 
the  company's  claim. 

The  mutual  credit  clause  (sect.  39)  of  the  Bankruptcy  Act, 
1869,  is  now  (by  sect.  10)  imported  into  the  winding-up  of  a 
company. 

Comment. 

See  46  &  47  Vict.  c.  52,  s.  38. 

Wigney  v.  Wigney. 

[51  L.  J.  R.,  P.  D.  &  M.  60;  L.  R.,  7  P.  D.  177.] 

After  a  final  decree  for  dissolution  of  marriage  the  Court 
has,  imder  the  Matrimonial  Causes  Acts,  1859  and  1878, 
power  to  exclude  a  guilty  painty  from  all  benefit,  or  from  a 
partial  benefit,  in  tlie  settled  property.  The  discretion  of  the 
Court  is  absolute.  The  guilt  of  either  party  is  a  material 
element  for  the  Court  in  considering  the  proper  amount  of 
maintenance.  The  old  practice  was  to  allow  even  a  guilty 
(impoverished)  wife  some  maintenance;  and  so  a  husband 
guilty,  but  suffering  from  a  physical  infirmity  rendering 
bim  incapable  of  earning  his  living,  would  also  be  allowed 
some  maintenance.      This   property  having   been   entirely 
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brought  in  by  the  wife,  there  being  no  children,  and  the 
guilty  husband  having  a  staff  appointment,  we  shall  deprive 
him  of  all  personal  benefit  under  the  settlement.  Provision 
must,  however,  be  made  for  debts  contracted  by  the  husband 
before  the  separation  for  the  joint  purposes  of  the  establish- 
ment. 


Medley  t\  Medley. 

[51  L.  J.  E.,  P.  D.  &  M.  74;  L.  E.,  7  P.  Div.  122.] 

The  M.  R. :  It  appears  that  the  husband,  who  will  not  give 
information,  but  who  has  30,000/.  at  least,  had  on  separating 
from  his  wife  agreed  to  allow  her  500/.  a  year,  and  the  order 
gives  her  no  more  for  alimony. 

Sect.  32  of  tlie  Divorce.  Act,  1857  (20  &  21  Vict.  c.  85), 
uses  the  word  "  secure  "  curiously.  The  gross  sirni  is  con- 
trasted ^^dth  the  annual  sum,  but  both  are  to  be  "  secured." 
"  PajTnent "  is  contrasted  with  "  security."  The  intention 
was  that  the  gross  sum  was  to  be  secured  as  such,  not  paid 
over  at  once  but  from  time  to  time.  The  income,  and  perhaps 
part  of  the  capital,  might  at  stated  periods,  or  during  life,  be 
applied  for  the  benefit  of  the  wife.  The  Amentlment  Act  of 
186G  con^-incos  me  that  the  word  "  secure  "  does  not  include 
"  pajTnent,"  for  if  it  did  the  latter  Act  would  be  useless.  There- 
fore it  was  not  intended  to  order  direct  pajTnent  to  the  wife 
under  the  first  Act.  The  husband  has  property  on  which  the 
annuity  can  be  secured,  therefore  you  cannot  order  him  to 
pay.  The  difficulty  here  that  the  husband  is  beyond  the 
jurisdiction  has  not  been  dealt  with  by  the  last  Act.  The 
later  Act  only  applies  where  the  husband  has  no  property  on 
which  you  can,  imder  the  earlier,  obtain  a  security.  It  does 
not  enable  the  alternative  order  made  here,  that  if  the  hus- 
band does  not  secure  he  is  to  pay  a  sum  of  money.  You 
must  go  under  one  Act  or  the  other. 
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In  re  Cooper,  Cooper  t\  Vesey. 

[51  L.J.E.,Ch.App.862;  L.R,  20Cli.  Div.611.] 

If  mortgage  deeds  are  in  fact  forged,  they  will  not  pass 
any  estate  or  interest  beyond  the  beneficial  interest  held  by 
the  person  who  forges  them.  If  such  deeds  purport  to  be 
executed  by  an  absolute  owner,  and  are  so  bo7id  fide  received 
by  the  mortgagee,  the  fact  that  the  person  executing  them 
has  the  position  of  trustee  and  executor  under  a  will,  which 
in  fact  disposes  of  all  the  property  included  in  the  mortgage, 
does  not  enable  the  mortgagee,  as  against  the  co-trustees  and 
executors,  to  claim  that  the  deeds  are  good  as  passing  any 
interest  held  qua  trustee  and  executor.  The  deeds  must, 
under  the  Judicature  Act,  1873,  s.  16,  be  delivered  up  to  such 
co-trustees  and  executors. 


The  Attomey-Oeneral  r.  GktskelL 

[51  L.  J.  E.,  Ch.  App.  870;  L.  R,  20  Ch.  Div.  519.] 

The  Judicature  Acts  do  not  affect  the  right  to  discovery. 
Discovery  as  a  right  includes  the  obtaining  by  admissions 
relief  from  proofs.  The  fact  that  the  same  admissions  may 
be  obtained  at  the  hearing  is  immaterial.  The  object  of 
discovery  is  to  save  expense  of  proofs. 


Ctuartz  Hill  Consolidated  Grold  Mining  Company 

V,  Beall. 

[51  L.J.  E.,  Cli.  App.  874;  L.  R.,  20  CTi.  Div.  501.] 

The  M.  11. :  There  is  jurisdiction  in  a  proper  case,  upon  in- 
terlocutory motion,  to  restrain  the  publication  of  a  libel.  But 
this  must  be  very  carefully  exercised.  Here  (1)  the  alleged 
libel  is  not  proved  to  be  imtrue.  (2)  The  injimction  is  to 
restrain  future  publication.  The  circular  in  question  has  been 
already  issued:  there  is  no  allegation  of  any  intention  to 
issue  more.     The  act  is  therefore  past  and  the  mischief  done. 
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(3)  On  its  face  the  circular  appears  to  be  privileged.  A  judge 
should  hesitate  long  before  he  decides  so  difficult  a  question 
as  that  of  privilege  upon  an  interiocutory  application. 


Ex  parte  McOeorge,  In  re  Stevens. 

[51  L.  J.E.,  Ch.  App.  909;  L.  E.,  20  Ch.  Div.  697.] 

The  Bankruptcy  Act,  1869  (s.  6,  sub-s.  3,  andr.  65, 1870), 
refers  the  fact  of  trading  to  the  period  at  which  the  act  of 
bankruptcy  is  committed. 


In  re  Pamelly  Ex  parte  Ball. 
[51  L.  J.  E.,  Ch.  App.  911;  L.  E.,  20  Ch.  Div.  670.] 

The  Court  of  Bankruptcy  will  not  allow  its  process  to  be 
used  for  iniqidtous  or  idle  purposes.  Where  there  are  no 
assets,  and  sixpence  in  the  poimd  is  proposed,  resolutions  to 
that  effect  \^ill  not  be  registered. 

Comment, 

Under  the  1 883  Act  the  Court  will  exercise  a  stronger  controlling 
power  over  any  proposed  "scheme  of  arrangement."  See  46  &  47 
Vict.  o.  52,  8.  18. 


Berry  v.  Keen, 

[51  L.  J.  E.,  Ch.  App.  912.] 

The  Court  will,  under  the  Judicature  Act,  1873,  s.  25, 
appoint  a  receiver  in  an  action  to  recover  under  equitable 
title  possession  of  land  the  title  to  which  is  disputed. 

Carrow  v.  Ferrtor,  Dunn  v.  Ferrior  (37  L.  J.  R.,  Ch.  569; 
L.  R.,  3  Ch.  719),  and  Talbot  v.  Hope  Scott  (27  L.  J.  R., 
Ch.  273;  4  K.  &  J.  96,  139),  are  not  now  law. 
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In  re  Weld  (in  Lnnacy). 

[51  L.J.  R.,  Ch.  App.  913;  L.  R.,  20  Ch.  Div.  451.] 

A  committee  in  lunacy  to  whom  an  allowance  is  made,  with 
the  indirect  object  of  benefiting  members  of  the  limatic's 
family,  must  not  imder  any  circimistances  mortgage  arrears  of 
the  allowance  so  as  to  fetter  the  Court  in  dealing  with  the 
arrears.  This  applies  although  the  money  borrowed  is  bond 
fide  expended  upon  the  purposes  for  which  the  allowance  is 
made. 

May  r.  Thomson. 

[51  L.  J.  E.,  Ch.  App.  917;  L.  E.,  20  Cli.  Div.  705.] 

The  M.  R. :  The  Courts  have  gone  far  enough  in  spelling 
out  contracts  from  letters  when  evidently  both  parties  intended 
a  formal  contract  to  be  j)repared.  This  is  a  case  of  an  intended 
sale  of  a  medical  practice.  That  is  a  sale  of  the  introduction 
to  patients.  There  is  nothing  else  to  sell.  Here  I  think 
there  was  no  contract  concluded.  [The  M.  E.  also  observed 
that  lie  could  not  see  his  way  clear  to  making  a  decree  for 
specific  performance  of  the  sale  of  a  medical  practice,  even  if 
such  sale  were  clearly  intended  to  be  made.  The  difficulty 
no  doubt  is  that  the  introduction  of  patients  could  not  be 
compelled.] 


In  re  The  Ctuartz  Hill,  &c.  Company,  Ex  parte  Young. 

[51  L.  J.  E.,  Ch.  App.  940;  L.  E.,  21  Ch.  Div.  642.] 

An  affida^at  once  filed  cannot  be  withdrawn  to  avoid  cross- 
examination  on  it. 

Maspons  Y.  Hermano  i\  Mildred  &  Co. 

[51  L.  J.  E.,  Q.  B.  604.] 

[Judgment  of  Lindley,  L.  J.,  the  M.  R.,  and  Bowen,  L.  J., 
delivered  by  Lindley,  L.  J.] 

As  regards   foreigners   who  buy   or  sell   goods  through 
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English  commission  agents,  the  law  is  as  stated  bj  Bla,ck- 
bum,  J.,  in  Armstrong  v.  Stokes  (41  L.  J.  R.,  Q.  B.  253 ; 
L.  R.,  7  Q.  B.  5S8).  In  the  absence  of  express  authority 
the  commission  agent  cannot  pledge  the  credit  of  his  foreign 
constituent. 

Where  an  English  merchant  acts  as  middleman  for  a 
foreign  undisclosed  principal,  buying  or  selling  for  him,  the 
person  dealing  with  the  English  merchant  does  not  primd  faci^ 
deal  with  an  undisclosed  principal.  No  decision  goes  further 
than  that  modification  of  the  English  doctrine  as  to  imdis- 
closed  principals.  The  rule  which  allows  a  person  who  deals 
with  an  agent  not  known  to  be  so  to  set  ofE  against  his 
principal  any  debt  due  from  his  agent  to  the  person  so  dealing 
is  settled  {Oeorge  v.  Olagett^  2  Sm.  L.  C.  118),  but  this  rule 
does  not  apply  where  the  person  knew  that  the  person  con- 
tracting as  agent  was  really  a  principal,  although  he  did  not 
know  his  name.  Whether  the  undisclosed  principal  carries 
on  business  here  or  abroad  is  immaterial. 


The 

[ol  L.  J.  R,  P.  D.  &  A.  93.] 

The  M.  R. :  The  charter  provides  that  the  freight  shall  be 
"at  the  rate  of  35.?.  per  180  English  cubic  feet  taken  on 
board  as  per  Gothenburg  custom."  The  Gothenburg  custom 
of  measuring  props  is  proved,  and  applies  here.  There  is  no 
evidence  at  all  of  any  custom  as  to  loading  the  vessel,  to 
which  custom  the  respondent  says  reference  was  made. 


Corporation  of  Birmingham  r.  Baker. 

[46  J.  P.  52.] 

Sect.  257  of  the  Public  Health  Act,  1875,  providing  for 
charging  improvement  expenses  on  the  interest  of  every 
owner  means  according  to  the  respective  values  of  the  ownership. 

p.  H  H 
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Therefore,  if  property  whieh  is  leasehold  for  999  years  is 
mortgaged  by  absolute  demise,  the  mortgagor  haTing  only  a 
nominal  reversion,  the  improvement  rate  is  chargeable  on  the 
mortgagee. 

Comment. 

Additional  reason  for  so  holding  is  now  afforded  by  the  pro- 
visionB  enabling  such  terms  to  be  enlarged  into  fee  simples.  (44 
&  45  Vict.  c.  41,  s.  65,  and  45  &  46  Vict.  c.  39,  s.  11.) 


Bigg^  r.  Peacock. 

[52  L.  J.  E.,  Ch.  App.  1  ;  31  W.  R.  148 ;  47  L.  T.  341.] 

Where  there  is  a  valid,  existing,  and  exercisable  trust  for 
sale,  the  Partition  Act  does  not  apply.  A  trust  for  sale  is 
very  different  from  a  power  of  sale,  which  is  held  in  some 
cases  to  end  where  all  parties  become  sui  Juris.  If  all  the 
devisees  are  of  age  they  can  call  for  a  conveyance  to  them- 
selves and  so  end  the  trust. 


Walsh  V.  Lonsdale, 

[52  L.  J.  "R.,  Ch.  App.  2  ;  L.  R.,  21  Ch.  Div.  9.] 

If  imder  an  agreement  for  a  lease  possession  be  now  taken 
there  are  no  longer  two  estates;  one  at  law,  a  tenancy  from 
year  to  year,  and  the  other  in  equity  under  the  agreement. 
There  is  only  one  Court,  and  the  equitable  rule  prevails. 
The  tenant  holds  as  if  the  lease  had  been  granted.  The 
relative  rights  are  exactly  the  same  as  if  a  lease  had  been 
granted — c,  g,y  the  lessee  cannot  complain  of  a  distress. 


Bobiiison  r.  The  Local  Board  of  Barton. 

[52  L.  J.  R.,  Ch.  App.  5 ;  L.  R.,  21  Ch.  Div.  621.] 

The  term  "new  street"  in  the  Local  Q-ovemment  Act, 
1858  (sect.  34),  and  the  PubHc  Health  Act,  1876  (sect.  167), 
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applies  to  an  old  country  road  or  lane  near  a  town  which,  by 
buildings  from  time  to  time  by  it,  gradually  becomes  a  street. 
"  That  is  a  *  new  street '  where  there  was  no  street  before." 


In  re  The  Indian,  &c.,  Oold  Mining  Company. 

[52  L.  J.  E.,  Ch.  App.  31 ;  L.  E.,  22  Ch.  Div.  83.] 

As  a  general  rule  an  application  for  security  for  costs  of  an 
appeal  must  be  made  before  the  appeal  is  in  the  paper,  and 
within  a  reasonable  time. 


Eelsey  v.  Dodd. 

[52  L.  J.  E.,  Ch.  34.] 

A  man  who  has  allowed  the  defendant  and  several  other 
covenantors  liable  to  the  same  restrictive  covenant,  to  break  it 
for  some  time,  cannot,  in  order  to  obtain  special  advantages 
against,  or  to  annoy,  one  covenantor  in  particular,  afterw^ards 
obtain  an  injunction. 

In  re  Storey ,  Ex  parte  Popplewell. 

[51  L.  J.  E.,  Ch.  App.  39  ;  L.  E.,  21  Ch.  Div.  73.] 

A  verbal  collateral  agreement  not  to  register  a  bill  of  sale 
is  not  part  of  its  consideration,  and  is  not  a  **  defeasance  or 
condition  "  imder  sect.  10,  sub-sect.  3,  of  the  Bills  of  Sale 
Act,  1878. 

Eaton  r.  Western. 

[52  L.  J.  E.,  Q.  B.  App.  41 ;  L.  E.,  9  Q.  B.  Div.  636.] 

The  M.  R. :  I  think  Royce  v.  Charlton  (L.  R ,  8  Q.  B. 
Div.)  was  not  rightly  decided.  We  overrule  it.  The  masters 
here  carried  on  their  business  at  Lambeth.  The  apprentice 
and  his  father  also  lived  there.  The  father  covenanted  to 
provide  his  son  with  board,  washing,  clothes,  and  all  other 

HTl2 
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necessaries.  The  reasonable  construction  of  that  is,  that  he 
would  provide  for  his  son  at  Lambeth.  Then  the  master 
removes  to  Derby.  Is  it  reasonable  to  expect  the  father  to 
find  his  son  in  board  and  lodging  at  Derby  ?  I  think  not. 
It  was  not  a  reasonable  command  that  the  apprentice  should 
follow  to  Derby.  The  apprentice  is  to  serve  "the  firm," 
defined  to  be  the  defendants  and  the  successor  or  successors  of 
them,  and  such  other  person  or  persons  as  might  from  time  to 
time  carry  on  the  business  then  carried  on  by  them  either  in 
co-partnership  with  or  in  succession  to  them  or  any  of  them. 
Afterwards  the  original  firm  dissolved  and  split  into  two,  one 
going  to  Derby  and  the  other  carrying  on  business  in  London. 
Neither  firm  can  therefore  be  said  to  carry  on  the  original 
business. 

Comment. 

The  judges  properly  distinguish  between  "  in-door  "  and  "  out- 
door "  apprentices.  If  the  master  covenants  to  provide  for  the 
apprentice  in  his  own  house,  the  reasoning  of  me  above  case 
would  not  probably  apply,  and  the  apprentice  must  follow  the 
master.  But  the  fairness  even  of  that  holding  (see  Coventry  v. 
Windalj  1  Brownl.  67)  is  not  apparent.  The  apprentice  may 
thus  bo  removed  from  the  control  and  supervision  of  his  parents, 
may  not  be  able  to  see  them  even  until  the  end  of  his  term,  and 
then  has  the  expense  of  his  journey  home,  which  expense  was 
not  within  the  contemplation  of  the  parties  when  the  indenture 
was  executed. 


duilter  f .  Mapleson. 

[52  L.  J.  R,  Q.  B.  App.  44 ;  L.  R.,  9  Q.  B.  Div.  672.] 

The  14th  sect,  of  the  Conveyancing  Act,  1881,  affording 
relief  against  forfeiture  on  breach  of  covenant  to  insure,  is 
retrospective  both  (1)  so  as  to  include  breaches  committed 
before  the  Act,  and  (2)  to  include  leases  existing  when  the  Act 
was  passed. 
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Maple  r.  The  Junior  Army  and  Navy  Stores. 

[52  L.  J.  E.,  Ch.  App.  67  ;  L.  R,  21  Ch.  Div.  369.] 

The  M.  E. :  There  is  nothing  in  the  Copyright  Act  to 
exclude  a  book  consisting  merely  of  pictures,  or  an  illustrated 
catalogue  without  letterpress  or  used  only  as  an  advertisement. 
Cobbett  V.  Woodward  (41  L.  J.  E.,  Ch.  656 ;  L.  E.,  14  Eq. 
407)  we  overrule. 


In  re  Ward,  Ex  parte  Ward. 

[52  L.  J.  E.,  Ch.  App.  73 ;  31  W.  E.  112.] 

The  amoimt  fixed  by  the  official  assignee  of  the  Stock 
Exchange  as  that  which  is  due  from  a  defaulter  on  prema- 
ture closing  of  his  accounts  is  so  finally  fixed  for  all  purposes, 
and  affords  a  good  debt  whereon  to  petition  a  bankruptcy. 


The  Official  Liquidators  of  The  Blackburn,  &c., 
Benefit  Building  Society  v.  Cunliffe  &  Co. 

[52  L.  J.  R,  Ch.  App.  92 ;  L.  E.,  22  Ch.  Div.  61.] 

[Judgment  of  Selbome,  L.  J.,  Jessel,  M.  E.,  and  Cotton, 
L.  J.] 

If  money  is  advanced  to  a  benefit  building  society  upon  a 
memorandum  disclosing  purposes  not  authorized  by  the  rules, 
the  claim,  so  far  as  it  depends  on  that  memorandum,  fails, 
but  so  far  as  the  money  is  expended  in  discharging  the  legal 
liabilities  of  the  society,  it  will  be  allowed  on  the  equitable 
principle  laid  down  in  In  re  The  Cork  and  Youghal  Rail.  Co.y 
39  L.  J.  E.,  Ch.  277 ;  L.  E.,  4  Ch.  748.  The  transaction 
thus  allowed  does  not  add  to  the  liabilities  of  the  borrowers. 
But  the  onus  of  proving  what  was  so  applied  is  on  the 
claimant,  who  will  not  for  satisfying  that  burden  have  the 
benefit  of  the  rule  in  Clayton^a  CasCy  1  Mer.  572. 
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Ex  parte  Fiicei  In  re  Roberts. 

[52  L.  J.  R,  Ch.  App.  131  ;  L.  R,  21  Ch.  Div.  553.] 

Where  a  trustee  under  a  bankruptcy,  which  is  proceeding 
in  a  county  court,  is  impeaching  a  deed  as  fraudulent  under 
the  Statute  of  Elizabeth,  and  questions  of  a  serious  nature  as 
to  character  are  involved,  or  the  amount  at  stake  is  large,  and 
the  person  interested  under  the  deed  desires  that  the  matter 
be  not  tried  in  the  coimty  court,  the  Court  of  Bankruptcy 
would,  where  it  has  the  discretion,  allow  the  question  to  be 
tried  by  an  action  in  the  High  Court  in  the  usual  manner. 

COMMBNT. 

See  now  46  &  47  Vict.  c.  52,  s.  102,  limiting  the  county  court 
jurisdiction  in  such  a  case  (except  with  consent)  to  cases  where 
the  amount  in  dispute  does  not  exceed  200/. 


Wallis  r.  Smith. 

[52  L.  J.  R.,  Ch.  App.  145 ;  L.  R,  21  Ch.  Div.  243.] 

The  M.  E. :  There  is  a  class  of  cases  beginning  (say)  for 
this  purpose,  with  Astley  v.  Weldon  (2  Bos.  &  P.  346),  and 
ending  with  In  re  Newman  (46  L.  J.  11.,  Bank.  67 ;  L.  R., 
4  Ch.  Div.  724),  determining  that  where  a  sum  of  money  is 
stated  to  be  payable  either  by  way  of  liquidated  damages,  or 
penalty  for  breach  of  stipulations  all  or  some  of  which  are,  or 
one  of  which  is,  for  the  non-payment  of  a  sum  of  money  of 
less  amount,  that  is  really  a  penalty,  and  you  can  only 
recover  the  actual  damage,  and  the  Court  will  not  sever  the 
stipulations.  If  any  one  of  the  stipulations  is  for  the  non- 
payment of  the  sum  of  less  amount,  then  the  proviso  is  bad. 
The  ground  of  the  doctrine  I  do  not  know.  Some  judges  say 
it  was  an  extension  to  common  law  of  a  doctrine  in  equity. 
That  is  not  so.  Another  ground  may  be  that  you  can 
depart  from  the  literal  meaning  if  that  leads  to  an  absurd- 
ity. The  Courts  may  have  thought  it  absurd  to  make  a 
man  pay  a  larger  sum  by  reason  of  the  non-payment  of  the 
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smaller.  I  think  our  law  as  to  this  unreasonable,  for  a  man 
may  be  ruined  by  not  having  the  agreed  sum  paid  at  a 
certain  day.  But  such  is  the  law.  The  next  class  of  cases  is 
those  in  which  the  amount  of  damages  is  not  ascertainable  per 
Be^  but  in  which  the  amount  of  damages  or  breach  of  one  or 
more  of  the  stipulations  must  be,  or  will  probably  be,  small. 
That  is,  so  near  to  a  "  must ''  be  small  that  the  Court  will 
presume  the  probabilities  to  have  been  so  contemplated. 
There  is  no  decision  that  the  above  rule  applies  there,  but  a 
great  many  dicta  on  each  side.  The  point  is  open  to  discus- 
sion. It  is  within  the  principle  (if  principle  it  be)  of  a  larger 
sum  being  penalty  for  a  smaller,  but  also  within  the  next 
class,  viz.,  that  in  which  the  damages  for  the  breach  of  each 
stipulation  are  imascertainable,  or  not  readily  ascertainable, 
but  the  stipulations  may  be  of  greater,  less,  or  of  equal,  im- 
portance. There  are  dicta  that  if  they  vary  much  in  import- 
ance the  same  principle  applies,  but  there  is  no  decision.  In 
all  the  reported  cases,  though  the  stipulations  have  varied  in 
importance,  the  sum  has  been  treated  as  liquidated  damages. 

The  last  class  of  cases  relates  to  deposits.  Where  a  deposit 
is  to  be  forfeited  for  breach  of  a  number  of  stipulations,  some 
of  which  may  be  the  non-payment  of  money  on  a  given 
day,  and  some  of  which  may  be  trifling,  the  judges  have 
held  that  the  rule  does  not  apply :  the  bargain  must  be  per- 
formed. 

According  to  my  construction  of  the  contract  here  there  is 
no  ascertainable  definite  sum  of  a  less  amoimt  than  the  sum 
named  payable  within  it,  as  a  single  condition,  and  conse- 
quently the  decisions  on  that  point  do  not  apply,  nor  can  the 
stipulations  be  considered  as  trifling,  because  there  are  the 
words  "substantial  breach;"  therefore  these  dicta  do  not 
apply.  But  the  stipulations  vary  in  importance,  and  as  the 
breach  must  be  substantial,  and  the  amoxmt  of  damages 
would  be  substantial  also,  the  decisions  which  say  that  in 
these  cases  the  sum  stipulated  for  is  liquidated  damages 
apply. 

The  M.  R.  then  considered — (1)  Astleyy.  Weldan  {supra); 
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(2)  Kembk  v.  Farren  (7  L.  J.  E.,  C.  P.  258 ;  6  Bing.  141  j 
3  M.  &  P.  425),  which  he  regarded  as  oonclusiYe  on  the 
general  doctrine  that  if  the  clauses  were  limited  to  breaches  of 
nncertain  nature  and  amount,  the  sum  mentioned  would  not 
be  treated  as  a  penalty.  Rightly  read,  I  think  Kembk  v. 
Farren  does  not  go  beyond  Astley  v.  Weldon.  (3)  ReynoldB 
V.  Bridge  (26  L.  J.  R.,  Q.  B.  12 ;  6  E.  &  B.  628),  where  the 
L.  C.  J.  said  that  Astley  v.  Weldon  clearly  decided  that  the 
mere  magnitude  of  the  sum  named  would  not  prevent  it  from 
being  liquidated  damages,  and  also  said  that  there  was  no 
rule  that  where  the  sum  was  payable  for  breach  of  an  agree- 
ment comprehending  more  than  one  stipulation  it  should  not 
be  taken  for  liquidated  damages.  (4)  Atkyns  v.  Kinneiry  19 
L.  J.  R.,  Exch.  132 ;  4  Exch.  R.  776.  There  C.  J.  Tindal, 
and  Parke,  B.,  appear  to  contemplate  the  case  where  the 
stipulations  are  all  of  one  kind.  B.  Parke  meant  (I  think) 
that  '*  if  there  be  a  contract,  consisting  of  one  or  more  stipu- 
lations, the  breach  of  [ea^ih  of]  which  cannot  be  mecwured," 
then  the  parties  must  be  taken  to  have  contemplated  liqui- 
dated damages. 

The  dictum  of  Lord  Coleridge  (C.  J.),  in  Ma^ee  v.  Laf>€ll 
(43  L.  J.  R.,  C.  P.  131 ;  L.  R.,  9  C.  P.  107),  "  that  where  a 
contract  contains  a  variety  of  stipulations  of  different  degrees 
of  importance,  and  one  large  sum  is  stated  at  the  end  to  be 
paid  on  breach  of  performance  of  any  of  them,  that  must  be  con- 
sidered as  a  penalty,''  is  not  supported  by  any  decision,  and  is, 
I  think,  irreconcilable  with  principle.  It  is  exactly  opposed  to 
what  C.  J.  Tindal  said  in  Kembk  v.  Farren.  The  mere 
fact  of  the  stipulations  varying  in  importance  cannot  show 
that  the  parties  did  not  fix  a  sum,  where  the  damage  is  not 
ascertainable.  I  am,  however,  bound  to  say  that  the  dictum 
is  approved  by  the  Appeal  Court  in  In  re  Newman^  46  L.  J. 
R.,  Bank.  57 ;  L.  R.,  4  Ch.  Div.  724.  L.  J.  James  incor- 
rectly there  states  that  which  was  decided  in  Kemble  v.  Farren. 
Galsicorthy  v.  Strutt  (17  L.  J.  R.,  Exch.  226 ;  1  Exch.  R. 
659),  to  which  Lord  J.  Bramwell  refers,  is  a  decision  in 
favour  of  liquidated  damages,  where  there  is  more  than  one 
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stipulation.  Atkyna  v.  Kinneir  {supra)  is  also  such  a  deci- 
sion.  I  wish  to  leave  the  question  open  where  there  are 
several  stipulations,  and  one  or  more  is  or  are  of  such  a 
character  that  the  damages  must  be  small,  but  I  express  my 
opinion  that  there  is  no  such  doctrine  as  that  stated  by  Cole- 
ridge, L.  C.  J.,  where  there  are  several  stipulations,  though 
not  of  equal  importance,  or  where  there  are  several  stipula- 
tions irrespectively  of  importance.  I  think  the  doctrine  of 
Astley  V.  Weldon  technically  binding. 

Judges  should  not,  by  overruling  the  contracts  of  adults, 
claim  to  know  the  business  of  the  contracting  parties  better 
than  they  themselves  knew  it.  Of  course,  I  except  the  legtS" 
latite  exceptions,  such  as  the  former  usury  laws,  and  the 
present  Factory  and  Mines  Eegulations  Acts. 

Comment. 

The  M.  E.  might  have  added  the  recent  Ground  Game  and 
Agricultural  Holdings  Acts  as  instances  of  legislative  interference 
with  freedom  of  contract.  So  long  as  that  interference  is  directed 
to  the  '^  greatest  good  of  the  greatest  number"  it  may  be  justified, 
otherwise  not.  The  same  principle  underlies  the  Artizans  Dwell- 
ings Act,  and  the  Eailway  and  Lands  Clauses  Acts. 


Allum  V.  Dickinson. 

[52  L.  J.  R.,  Q.  B.  190;  L.  R.,  9  Q.  B.  Div.  632.] 

A  lessee  of  a  house  at  Islington  covenanted  to  pay  '^  the 
sewers  and  main  drainage  rates  ....  and  other  district 
rates  and  assessments  whatsoever,  whether  parliamentary, 
parochial  or  otherwise,  which  now  are  or  which  at  any  time 
during  the  said  term  shall  be  ...  .  assessed  on  the  demised 
premises,  or  any  part  thereof,  or  payable  by  the  occupier  or 
tenant  in  respect  thereof." 

The  local  authority  paved  a  new  street  (under  18  &  19 
Vict.  c.  120,  s.  105,  and  26  &  26  Vict.  o.  102,  s.  96),  and 
apportioned  the  expenses  on  the  owners  of  the  houses  forming 
the  new  street,  of  which  the  demised  premises  were  part. 

The  M.  E. :  Under  these  general  words  a  tenant  at  rack- 
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rent  is  not  to  pay  a  charge  of  this  character.    It  is  a  charge 

for  a  permanent   improvement,  naturally  payable   by  the 

owner.    PrimA  facie  the  covenant  by  the  lessee  is  to  pay  annual 

charges  only,  but  this  paid  once  for  all.    Again,  by  the  acts, 

the  charges  are  not  assessed  on  the  occupier,  but  the  owner. 

The  last-named  statute  (sect.  96)  expressly,  while  making  it 

also  recoverable  from  the  occupier,  enables  him  to  deduct  it 

from  the  rent. 

Comment. 

The  following  cases  as  regards  the  liability  between  landlord 
and  tenant  to  taxes  will  be  found  useful.  Under  a  covenant  to 
pay  "  outgoings  "  the  land  tax  and  tithe  rentcharge  are  included. 
{Parish  V.  Skeman^  1  De  G.,  F.  &  J.  326.)  Under  a  covenant  to 
pay  ''all  taxes  and  assessments"  the  tithe  rentcharge  is  not 
included.  {Jeffery  v.  Neale,  40  L.  J.  E.,  C.  P.  191 ;  L.  R.,  6  C.  P. 
240.)  Under  a  covenant  to  pay  rent  ''without  deduction  for  any 
charges  "  the  tenant  must  pay  the  tithe  rentcharge.  {Lockwood 
V.  Wilson,  43  L.  J.  E.,  C.  P.  179.) 


In  re  Watts,  Smith  v.  Watts. 

[52  L.  J.  E.,  Ch.  App.  209;  L.  E.,  22  Ch.  Div.  5.] 

A  mortgagee  who  hotidfid^  brings  in  amongst  other  claims 
in  his  accounts  a  claim  which  is  disallowed  is  not  to  be  charged 
with  costs  on  disallowance. 


In  re  Exchange  Banking  Company  (Limited). 

[52  L.  J.  E.,  Ch.  App.  217;  L.  E.,  21  Ch.  Div.  519.] 

The  M.  E. :  The  dii*ectors  for  many  years  laid  before  the 
meetings  of  shareholders  substantially  untrue  reports  and 
balance  sheets.  Bad  debts  were  therein  called  good  debts. 
The  business  was  thus  falsely  made  to  appear  profitable. 
The  meetings  acting  on  these  reports  declared  dividends. 
In  fact,  the  directors  paid  those  dividends  out  of  capital. 
This  is  a  summons  to  compel  the  directors  to  refund  the  sums 
so  paid.  The  reason  for  this  appeal  is  that  Coventry  and 
Dixon^s  Case  (L.  It.,  14  Ch.  Div.  660)  is  inconsistent  with  In 
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re  The  National  Futida  Assurance  Co.  (48  L.  J.  E.,  Ch.  163 ; 
L.  E.,  10  Ch.  Div.  118).  But  the  latter  case  (which  if  founded 
on  some  supposed  new  equity,  under  sect.  165,  would  not  be 
reliable)  is  not  so  founded,  but  rather  on  the  law  independently 
of  that  section,  and  I  entirely  adhere  to  it.  Looking  at 
40  &  41  Vict.  c.  26,  it  is  clearly  not  possible  to  return  capital 
to  shareholders  except  with  the  safeguards  thereby  provided. 
The  equities  on  which  the  directors  are  clearly  jointly  and 
generally  liable  are  explained  in  Uvans  v.  Coventry ^  25  L.  J.  E., 
Ch.  489;  8  De  G.,  M.  &  G.  835.  The  directors  cannot  set 
off  any  amounts  due  from  the  company  to  them  against  the 
amount  which  we  order  them  to  replace. 


Feareth  v.  Marriott. 

[52  L.  J.  R,  Ch.  App.  221 ;  L.  E.,  22  Ch.  Div.  182.] 

A  direction  in  a  will  that  the  widow  shall  out  of  the  income 
of  a  settled  named  fund  or  otherwise  have  a  *'  clear  annual 
income  "  of  defined  cmiount,  and  that  '*  no  deduction  shall  be 
made  from  any  of  the  legacies  given  by  this  my  will  for  the 
legacy  taXy  or  any  other  matter,  cause,  or  thing  whatsoever," 
does  not  authorize  deduction  of  the  income  tax. 

Comments. 

See  Gleadow  v.  Leethamy  52  L.  J.  E.,  Ch.  102;  L.  E.,  22  Ch. 
Div.  269  (Kay,  J.)  The  reporter  has  queried  whether  the  deci- 
sion of  Y.-C.  Hall  in  In  re  JBannermany  Bannerman  v.  Young 
(51  L.  J.  E.,  Ch.  449;  L.  R,  21  Ch.  Div.  105),  must  be  considered 
as  overruled.  The  appellate  judges  do  not  so  say.  In  that  case 
the  annuity  was  to  be  a  "  clear  yearly  sum"  of  400/.  "free  from 
all  deductions  in  respect  of  any  present  or  future  taxeSy  charges, 
assessments,  or  imjiositions  or  other  matter,  cause  or  thing  what- 
soever.'' In  Gleadow  v.  Leetham  it  is  pointed  out  that  in  all  the 
cases  in  which  the  income  tax  has  been  held  not  payable  by  the 
annuitant  the  words  "tax"  or  "taxes"  occurred,  the  word 
"  deduction  "  being  construed  with  reference  to  it.  As  the  word 
occurred  in  Bannerman  v.  Young,  but  not  in  Peareth  v.  Marriott 
(supra),  the  former  is  not  necessarily  overrided.  In  fact,  the 
abundant  authority  of  Festing  v.  Taylor  (31  L.  J.  E.,  Q.  B.  36 ; 
32  id.  14  ;  3  B.  &  S.  217,  235)  and  Lord  Lovatt  v.   The  Duchess 
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of  Leeds  (31  L.  J.  R,  Ch.  503  ;  2  Dr.  &S.  62)  support  it.  There 
must,  however,  be  the  word  **  tax  "  or  "  taxes,"  or  a  clear  refer- 
ence to  the  income  tax  itself. 


Kirk  V.  Todd. 

[52  L.  J.  R.,  Ch.  App.  224 ;  L.  R.,  21  Ch.  Div.  484.] 

The  M.  B. :  The  rule  at  common  law  was  that  execufors 
could  not  be  sued  for  a  wrong  committed  by  their  testator 
for  which  only  unliquidated  damages  could  be  recovered. 
The  only  alteration  of  that  rule  is  effected  by  the  3  &  4  Will.  4, 
c.  42.  That  does  not  apply  here.  The  facts  that  the  action 
was  commenced  in  testator's  lifetime,  and  that  his  executors 
continued  the  business  in  his  name,  make  no  difference. 


Spencer  v.  The  Metropolitan  Board  of  Works. 

[52  L.  J.  R.,  Ch.  249 ;  L.  R.,  22  Ch.  Div.  142.] 

The  M.  R. :  The  question  arises  as  to  the  meaning  of  the 
word  "  take  "  in  sect.  33  of  the  Metropolitan  Street  Improve- 
ments Act,  40  &  41  Vict.  c.  ccxxxv. 

We  should,  if  possible,  find  out  the  meaning  from  the 
section  itself.  If  we  cannot,  I  agree  that  the  principle  is  to 
refer  to  the  other  parts  of  the  act,  and  to  accept  the  sense  in 
which  it  is  there  used.  I  hold  that  the  section  does  enable  us 
to  find  that  it  was  intended  to  give  the  board  power  to  proceed 
with  all  necessary  steps  preliminary  to  acquiring  a  title  and 
up  to  conveyance.  As  sect.  18  of  the  Lands  Clauses  Act, 
1845,  is  incorporated,  notice  to  treat  for  a  number  of  houses 
in  one  parish  occupied  by  labouring  classes  exceeding  the 
number  (fifteen)  mentioned  in  sect.  33,  and  to  summon  a 
jury  to  assess  the  compensation,  may  be  given.  The  con- 
ditions of  the  section  as  to  satisfying  the  Secretary  of  State 
that  sufficient  accommodation  elsewhere  is  provided  for  the 
occupants  the  court  can  compel  the  board  to  perform. 
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It  is  compulsory  on  the  board  to  get  new  houses  built  on 
the  site  of  the  old  houses  included  in  their  notice  to  treat. 
The  legislature  therefore  must  have  considered  that  all  steps 
necessary  to  enable  them  to  do  this  should  be  proceeded  with 
contemporaneously.  The  injunction  granted  below  against 
proceeding  before  satisfying  the  Secretary  of  State,  &c.  must 
be  dissolved. 

Bowen,  L.  J.,  agreed.  Cotton,  L.  J.,  dissented.  Both  these 
held  that  the  word  "  take  "  included  getting  a  conveyance 
from  the  landlord,  without  possession.  The  M.  R.  expressed 
no  opinion  as  to  that. 


Loosemore  v.  The  Tiverton  and  North  Devon  Rail- 
way Company. 

[52  L.  J.  R.,  Ch.  App.  260 ;  L.  R.,  22  Ch.  Div.  25.] 

The  M.  R. :  The  effect  of  the  decision  below  is  that  the 
plaintiff,  owner  at  law  and  in  equity  of  land  of  which  he  is 
in  quiet  possession,  has  lost  his  ordinary  rights  of  ownership. 
If  the  railway  company  have  not  become  owners  their  right 
to  retain  possession  can  only  be  by  some  statutory  power. 
They  have  not  become  owners,  and  the  statutory  powers  are 
at  an  end  because  the  period  (five  years)  fixed  for  completing 
the  railway  has  elapsed.  The  40th  section  of  this  Special 
Act  provides  for  cesser  of  the  statutory  powers  at  the  end  of 
the  time.  Here  there  was  only  a  notice  to  treat  and  entry 
under  sect.  85.  The  mere  notice  to  treat  does  not  change 
the  ownership,  but  only  enabled  the  company  to  obtain  it  in 
taking  the  proper  steps.  The  entry  could  only  be  for  the 
purposes  of  the  act.  It  temporarily  deprives  the  owner  of 
the  right  of  possession,  but  not  of  ownership.  Entry  merely 
to  acquire  title  is  not  a  proper  purpose.  Again,  the  entry 
must  be  accompanied  by  user.  If  the  company  cannot  use 
they  cannot  retcdn. 
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Ex  parte  St.  John  Baptist  Collegei  Oxford,  &c. 

[52  L.  J.  E.,  Gh.  App.  268 ;  L.  R.,  22  Ch.  Div.  93.] 

Money  paid  into  Court  under  the  Lands  Clauses  Act,  and 
the  Settled  Estates  Act,  is  "  cash  under  the  control  of  the 
Court,"  within  23  &  24  Vict.  c.  38,  s.  10,  and  General  Order, 
1  Feb.  1861,  and  maybe  invested  accordingly. 

The  words  mean  cash  standing  in  the  name  of  the  Ac- 
countant-General  in  any  cause  or  matter.  An  investment 
may  be  made  in  East  India  Three  and  a-half  per  cent.  Stock 
created  since  date  of  the  order. 

In  re  Boyd's  Settled  Estates  (42  L.  J.  E.,  Ch.  506),  and 
Ex  parte  Rector  of  Kirhsneaton  (51  L.  J.  E.,  Ch.  581;  L.  E., 
20  Ch.  Div.  203)  overruled. 

Wilson  V.  Turner. 

[52  L.  J.  E.,  Ch.  App.  270;  L.  E.,  22  Ch.  Div.  521.] 

The  M.  E. :  In  this  marriage  settlement  the  husband  takes 

no  life  interest.     After  the  death  of  the  wife  the  trust  is  that 

the  trustees  shall  "apply  the  whole,  or  such  part  as  they  shall 

think  fit,  of  the  annual  income  of  the  share  or  fortune  to  which 

any  child  shall  for  the  time  being  be  entitled  in  expectancy 

under  the   trusts   hereinbefore  declared  for  or  towards  the 

maintenance  or  education,"  &c.,  of  such  child  or  children. 

The  ordinary  modem  form  is  a  power  and  not  a  trust.     It  is 

said  that   this    settlement   constitutes  a  contract  with    the 

father  of  such  a  kind  as  gets  rid  of  the  rule  of  equity  that 

a  provision  or  trust  for  maintenance  is  to  be  exercised  for 

the  benefit  of  the  child  and  not  of  the  father;  and  that 
therefore  the  father  is  not  to  be  exonerated  from  his  legal 

liability  to  maintain  his  child  if  of  sufficient  ability.  The 
first  decision  establishing  this  was  on  a  will,  but  the  prin- 
ciple applies  equally  to  a  marriage  settlement.  Mundy  y. 
Earl  Hoice  (4  Bro.  C.  C.  223)  decides  that  a  trust  contained 
in  a  marriage  settlement,  to  which  the  father  is  a  party,  to 
apply  the  whole  or  such  part,  as  the  trustees  may  think  fit. 
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of  income  for  the  maintenance  of  children  is  an  obligatory- 
trust,  and  compels  the  trustees  to  maintain  the  children, 
although  the  father  may  be  able  to  maintain  them.  But 
where  (as  here)  the  trustees  have  not  only  a  choice  to  apply 
the  whole  or  such  part  as  they  may  think  fit;  but  "for  or 
towards  the  maintenance"  we  have  a  double  option;  they 
are  not  bound  to  apply  any  part  for  maintenance.  The 
result  is  that  the  trust  is  equivalent  to  a  power.  There  is 
nothing  that  you  can  compel  the  trustees  to  do.  In  Stocken 
V.  Stocken  (7  L.  J.  R.,  Ch.  305 ;  4  Myl.  &  Cr.  9o) ;  Meachei^ 
V.  Young  (2  Myl.  &  K.  490),  and  In  re  Weaver  (L.  E., 
21  Ch.  Div.  615),  there  was  a  trust  to  apply  the  ^hole  income 
for  or  towards  the  maintenance.  Where  that  is  so  there  is  a 
trust  to  apply  the  whole  accordingly,  whether  it  is  "  for  "  or 
"  towards  "  the  maintenance. 

Ransome  v.  Burgess  (36  L.  J.  E.,  Ch.  84 ;  L.  R.,  3  Eq. 
773)  (V.-C.  Kindersley),  we  disapprove  and  overrule.  The 
words  there  are  imdistinguishable  from  those  here.  The 
Y.-C.  states  the  case  as  though  the  words  were  like  those  in 
Mundy  v.  Earl  Hotce^  but  they  were  not. 

As  there  is  no  proof  of  want  of  means  on  the  part  of  the 
father  to  maintain  his  children,  he  cannot  establish  a  claim 
against  the  trust  fund  in  respect  of  it. 

The  principle  of  Mundy  v.  Earl  Howe  will  not  be  extended. 
[Per  lindley,  L.  J. :  It  waa  a  peculiar  case,  one  of  second 
marriage,  the  husband  having  already  six  children  by  his 
first  marriage.  No  clause  was  inserted  in  the  second  marriage 
settlement,  and  Lord  Loughborough  held  on  the  facts  and 
circumstances  that  an  obligatory  trust  for  maintenance  was 
created.] 

Comment. 

The  judicial  euphemism  that  **  the  principle  of  a  case  will  not 
be  extended  "  is  perhaps  fairly  equiv^ent  to  a  warning  that  the 
case  will  not  even  in  future  be  followed.  It  has  already  been 
held  that  the  case  does  not  apply  to  voluntary  settlements. 
{Kerrison's  Trusts,  C.  R.,  12  Eq.  422;  40  L.  J.  R.,  Ch.  637.) 
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In  re  The  New  Callao  Company  (Limited). 

[52  L.  J.  R.,  Ch.  App.  283 ;  L.  R.,  22  Ch.  Div.  484.] 

The  mere  oommunieation  by  an  unsuccessful  party  to  his 
opponent  of  an  intention  to  appeal  is  not  a  notice  of  appeaL 
Little^ 8  Case  (L.  E.,  8  Ch.  Div.  806)  and  Mc Andrew  v.  Barker 
(L.  E.,  7  Ch.  Div.  707),  explained  as  sufficiently  preserving 
a  right  of  appeal  where  "  inevitable  accident "  has  caused  the 
omission  of  notice. 


The  Great  Western  Railway  Company  r.  The 
Swindon  and  Cheltenham,  &c.,  Company. 

[52  L.  J.  E.,  Ch.  App.  306  ;  L.  E.,  22  Ch.  Div.  677.] 

The  M.  E.:  Sect.  16  of  the  Lands  Clauses  Act  limits  the 
right  to  take  lands  compulsorily  conferred  by  the  preceding 
sections  of  the  Act.  The  statutory  privileges  or  right  of 
running  trains  over  or  imder  the  line  of  another  company  is 
not  ^^  land  "  imder  sect.  3  of  the  Lands  Clauses  Act.  The 
fact  that  the  special  Act  (incorporating  the  Lands  Clauses 
Act)  authorized  the  taking  of  a  right  over  land  did  not  give 
a  larger  meaning  to  the  word  land,  the  right  itself  not  being 
land  [Cotton,  L.  J.,  dissallowed].  The  right  in  question  is 
not  really  even  an  easement. 


McHenry  r. 

[52  L.  J.  E.,  Ch.  App.  325 ;  L.  E.,  22  Ch.  Div.  397.] 

A  plaintiflE  who  contemporaneously  sues  both  in  a  foreign 
country  and  here  the  same  defendant,  for  the  same  cause  of 
action,  may  be  restrained  from  further  continuing  his  action 
here  on  the  ground  of  double  vexation.  But  if  in  the  foreign 
country  the  procedure  and  remedies  are  different,  the  mere 
fact  of  suing  there  is  not  evidence  of  vexation. 

Lord  Dillon  v.  Almres  (4  Ves.  367)  is  no  longer  law. 

If  the  true  view  of  the  judgment  in  Cox  v.  Mitchell  (29 
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L.  J.  R.,  C.  p.  33 ;  7  C.  P.  E.,  N.  S.  55)  be,  that  you  want 
special  proof  beyond  the  mere  fact  of  an  action  abroad  being 
co-existent  to  show  vexation,  then  it  does  not  conflict  with 
our  present  judgment.  If  it  means  that  in  no  case  can  the 
Court  interfere,  I  do  not  agree  with  the  case. 

Comment. 

See  also  The  Peruvian  Guano  Co.  v.  Bockwoldi  (52  L.  J.  R., 
Ch.  714;  L.  E.,  23  Ch.  Div.  225).  If  the  only  difference 
between  contomporaneous  English  and  French  actions  is  that 
the  former  extends  to  one  more  subject  matter  than  the  latter, 
that  is  not  evidence  of  vexation  sulficient  to  stay  the  English 
action. 


Sutton  V.  Sutton. 

[52  L.  J.  R,  Ch.  App.  333;  L.  R,  22  Ch.  Div.  511.] 

The  M.  R. :  The  sole  question  is  whether,  when  no  princi- 
pal or  interest  in  respect  of  a  mortgage  debt  has  been  paid, 
and  no  acknowledgment  in  writing  has  been  given  for  twelve 
years,  an  action  on  the  covenant  contained  in  the  deed  is  still 
maintainable.  That  depends  on  the  true  construction  of  the 
Real  Property  Limitation  Act  (37  &  38  Vict.  c.  57,  s.  8). 

The  origin  of  the  former  twenty  years'  limit  waa  that  the 
same  period  had  been  established  as  a  bar  to  actions  of  eject- 
ment, and  the  analogy  was  adopted.  The  doctrine  was 
extended,  and  if  the  mortgagor  remained  in  possession  for 
twenty  years  without  acknowledgment,  satisfaction  of  the 
mortgage  was  assumed.  The  Statute  of  Limitations  of 
Will.  4  gave  the  same  limitation  to  the  recovery  of  the  mort- 
gage debt.  That  did  not  cut  down  the  old  rule  of  presump- 
tion of  payment.  The  statute  did  not  give  a  remedy,  but 
removed  one  then  existing.  Every  mortgage  impliedly 
contains  within  itself  a  personal  liability  to  repay,  whether 
such  liability  be  expressed  or  not.  This  is  "an  action  to 
recover  a  sum  of  money  secured  by  any  mortgage  "  within 
the  statute.  It  is  said  that  this  only  extends  to  the  remedy 
against  the  land.  The  collocation  of  the  word  "legacy" 
(decided  to  include  legacies  payable  only  out  of  personalty) 

p.  I  I 
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gets  rid  of  the  observation  that  the  statute  was  obviously  and 
chiefly  passed  as  to  real  estate.  The  principle  always  has 
been  either  (1)  actual  satisfaction,  or  (2)  presumed  satisfac- 
tion, or  (3)  creditor's  delay,  leading  the  debtor  to  presume 
that  he  will  not  be  called  upon  to  pay.  Can  that  apply  to 
getting  rid  of  a  mortgage  and  not  to  getting  rid  of  the  per- 
sonal demand  on  it  ?  You  cannot  lose  the  greater  and  retain 
the  lesser.  It  is  true  that  the  legislature  has  not  so  provided 
for  a  bond  or  covenant  not  affecting  land.  It  is  an  omission. 
So  there  is  something  besides  overlooked.  It  applies  to  the 
word  *' legacies."  This  has  been  rightly  held  to  include  a 
share  of  residue,  but  only  where  there  is  an  executor  named. 
So  that  if  no  executor  is  named,  or  the  man  dies  intestate, 
the  statute  does  not  apply. 


In  re  Bidler,  Bidler  r.  Bidler. 

[52  L.  J.  E.,  Ch.  App.  343 ;  L.  E.,  22  Ch.  Div.  74.] 

In  1877  R.  made  a  voluntary  settlement  of  leasehold  pro- 
perty worth  about  200/.  a  year,  held  by  him  at  a  rent  of 
3/.  10«.,  his  only  other  property  being  some  furniture  worth 
200/.  and  a  debt  of  1,500/.  due  to  him  from  his  son  E.  H.  R. 
His  only  liability  was  that  incurred  under  a  previously-given 
guarantee  at  the  bank  to  secure  E.  H.  E.'s  account  to  the 
extent  of  1,000/.  At  the  date  of  the  settlement  E.  H.  E.'s 
account  was  overdrawn  to  the  amount  of  1,515/.  In  July, 
1880,  E.  H.  E.  filed  a  liquidation  petition  and  paid  3«.  in 
the  £,  his  debt  to  the  bank  being  l,-i37/.  At  the  death  of 
E.  (24th  November,  1880)  the  bank  commenced  this  action 
to  set  aside  the  settlement  as  void  against  creditors  under 
13  Eliz.  c.  5. 

The  M.  E. :  As  to  my  observations  upon  Price  v.  Jenkins 
(46  L.  J.  E.,  Ch.  805 ;  L.  E.,  5  Ch.  Div.  619),  in  Ex  parte 
Hillman  (48  L.  J.  E.,  Bank.  77;  L.  E.,  10  Ch.  Div.  622), 
I  give  no  opinion  as  to  whether  I  should  have  come  to  the 
same  conclusion  as  the  judges  there ;  but,  treating  it  as  well 
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decided,  it  certainly  does  not  apply  to  cases  under  13  Eliz. 
c.  5.  "  Good  consideration  "  there  cannot  mean  that  if  some 
ohligations  attaching  [as  incident  to]  the  property  go  to  the 
new  owner  in  exoneration  of  the  settlor,  that  makes  the  con- 
veyance a  conveyance  for  valuahle  consideration.  If  that 
were  so,  a  transfer  of  bank  or  railway  shares  not  paid  up, 
otherwise  voluntary,  or  a  settlement  of  large  freeholds  and  a 
small  leasehold  involving  a  liability  to  rent,  would  support 
the  settlement  on  the  ground  that  in  the  one  case  the 
transferor  is  exonerated  from  calls,  and  in  the  other  from 
rent. 

Comments. 

Such  a  settlement  is  as  obviously  pure  bounty  as  a  gift  of  the 
property  by  will  would  be.  The  mere  existence  of  an  inseparable 
incident  in  the  shape  of  a  burden  cannot  make  a  transfer  of  the  pro- 
perty having  such  incident  "valuable."  See  also  Marsh  v.  Earl 
Granville,  52  L.  J.  R.,  Ch.  189  (Fry',  J.),  where  a  condition  pro- 
viding that  the  commencement  of  a  title  should  be  an  indenture 
dated,  &c.,  but  not  disclosing  its  nature,  the  deed  afterwards 
proving  to  bo  one  which,  but  for  Price  v.  Jenkins,  would  have 
been  purely  voluntary,  such  condition  was  held  misleading. 

Fry,  J.,  intimated  that  several  judges  had,  since  Pricey,  Jenkins, 
considered  such  deeds  revocable  under  the  Statute  of  Elizabeth, 
irrespectively  of  any  express  power  of  revocation. 


Hansel  r.  Norton. 

[52  L.  J.  R.,  Ch.  App.  357  ;  L.  R.,  22  Ch.  Div.  769.] 

If  a  tenant  enters  into  possession  under  a  parol  agreement 
clearly  established,  and  one  of  the  covenants  which  was  to 
have  been  contained  in  the  lease  was  to  pay  the  tenant  at  the 
end  of  his  term  for  unexhausted  improvements,  the  provision 
to  that  effect  is  in  the  nature  of  a  covenant  running  with  the 
land,  and  binds  the  person  who  is  the  landlord  for  the  time 
being  at  the  end  of  the  tenancy,  and  not  the  estate  of  the 
deceased  owner  (testator),  who  originally  made  the  provision 
and  devised  the  land  to  the  present  owner  for  life  with  re- 
mainders over. 


1  i2 
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Ex  parte  Isherwood,  In  re  Knight 

[52  L.  J.  R,  Ch.  App.  370 ;  L.  R,  22  Ch.  Div.  384.] 

When  a  trustee  applies  for  leave  to  disclaim  a  lease,  terms 
are  only  imposed  in  a  special  case. 

The  attornment  clause  in  a  mortgage  creates  the  legal 
relationship  of  landlord  and  tenant,  but  equity  does  not 
regard  the  true  position  of  mortgagee  and  mortgagor  to  be 
altered,  and  the  Court  will  have  regard  to  that  position  and 
to  the  nature  of  the  clause  and  the  amount  of  rent  reserred 
in  settling  any  terms. 

In  Ex  parte  Ladbury  (50  L.  J.  R.,  Ch.  838  ;  L.  R.,  17 
Ch.  Div.  632)  a  special  case  for  terms  was  shown. 

Comment. 

On  the  much-discussed  question  as  to  what  is  the  real  relation- 
ship between  mortgagor  and  mortgagee,  In  re  Sands  to  Thompson 
(52  L.  J.  R,  Ch.  40(5 ;  L.  E.,  22  Ch.  Div.  614)  will  be  a  useful 
decision.  It  is  that  if  a  mortgage  has  been  discharged  more 
than  thirteen  years,  the  last  Statute  of  Limitations  (37  &  38  Vict, 
c.  57)  causes  time  to  run  (having  regard  to  sect.  7  of  the  3  &  4 
Will.  4,  c.  27)  one  year  after  the  creation  of  the  tenancy  at  will 
caused  by  the  discharge  of  the  debt  and  end  of  the  relationship. 
Consequently  at  the  end  of  that  time  the  concurrence  of  the 
mortgagee  cannot  be  required,  nor  any  re-conveyance  demanded. 


Ex  parte  Websteii  In  re  Moiris. 

[52  L.  J.  E.,  Ch.  App.  375  ;  L.  E.,  22  Ch.  Div.  136.] 

The  residence  of  the  grantee  of  a  bill  of  sale  within  the 
1878  Act  must,  under  sect.  11,  be  stated  in  the  same  manner 
in  the  affidavit  as  in  the  bill  of  sale.  A  variation  between 
the  two,  thus  — (])  In  bill  of  sale,  Boldock  in  Herefordshire; 
(2)  In  affidavit,  Baldock  in  Hertfordshire,  held  to  invalidate 
the  bill  of  sale. 
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In  re  Gadd,  Eastwood  v.  Clarke. 

[52  L.  J.  E.,  Ch.  App.  396;  L.  E.,  23  Ch.  Div.  134.] 

After  administration  decree  the  donee  of  the  power  to 
appoint  a  new  trustee  appoints  such  new  trustee,  the  Court 
approving. 

In  re  Frank  Mills  Mining  Company. 

[52  L.  J.  E.,  Ch.  App.  457;  L.  E.,  23  Ch.  Div.  52.] 

The  M.  R. :  A  cost-book  mining  company  is  a  common 
partnership,  with  power,  recognized  by  Parliament,  for  any 
partner  to  retire  and  relinquish  his  shares  upon  terms  which 
are  binding  on  the  parties,  such  terms  being  that  at  the 
expiration  of  the  notice  (treated  as  the  date  of  relinquishment), 
if  the  concern  be  insolvent,  the  retiring  partner  is  to  pay  the 
contribution  to  amount  of  the  liabilities  as  if  the  concern 
were  then  being  wound  up.  If  the  concern  be  solvent  and 
there  be  a  surplus  after  pro\'iding  for  debts  then  due,  he  is 
entitled  to  an  aliquot  share  of  the  surplus;  that  is,  the  value 
of  assets  over  liabilities.  Whether  the  concern  be  solvent  or 
insolvent  the  assets  are  to  be  valued  as  a  going  concern.  If, 
then,  the  concern  is  wound  up,  the  retiring  partner's  share  of 
the  liabilities  would  be  that  which  he  ought  to  pay  if  the 
concern  had  come  entirely  to  an  end. 

The  past  practice  relied  on  here  to  vaiy  this  position  is  only 
evidence  of  agreement,  which  we  do  not  regard  as  sufficient. 


In  re  Toomer,  Ex  parte  Blaiberg. 

[52  L.  J.  E.,  Ch.  461 ;  L.  E.,  23  Pi.  Div.  254.] 

As  this  decision  will  not  be  important  as  to  cases  coming 
under  the  BiUs  of  Sale  Act,  1882,  and  the  Bankruptcy  Act, 
1883,  it  is  not  given  at  length. 

It  was  a  decision  under  the  Bills  of  Sale  Act,  1878.  It 
was  held  that  where  by  the  doctrine  of  relation  back  an 
execution  was  swept  away  as  though  it  had  never  existed,  the 
title  of  an  imrecognized  bill  of  sale  holder,  which  but  for  the 
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execution  would  have  been   good  as  against  the  trustee, 
continued  good  against  him. 


Bose  V,  Bose. 

[52  L.  J.  R,  P.  D.  &  A.  25.] 

The  M.  R. :  In  this  case  the  wife  has  contracted  for  value 
not  to  bring  any  suit  in  respect  of  the  cruelty  of  her  husband 
before  the  contract.  That  is  a  valid  contract.  As  I  pointed 
out  in  Besant  v.  Wood  (48  L.  J.  R.,  Ch.  497;  L.  R.,  12  Ch. 
Div.  605),  unless  you  allow  a  married  woman  to  contract 
herself  out  of  rights  which  she  might  othemdse  claim,  every 
divorce  suit  must  be  fought  out  to  the  end.  There  was  an 
old  idea  that  condonation  was  never  final,  but  we  otherwise 
decided  in  Gandy  v.  Gandy  (51  L.  J.  R.,  P.  D.  &  A.  41). 


Mason  r.  Mason. 

[52  L.  J.  E.,  P.  D.  &  A.  27.] 

A  husband  who  obtained  a  decree  for  judicial  separation, 
with  damages  against  the  co-respondent,  under  circumstances 
entitling  him  to  a  dissolution  of  the  marriage,  was  held  en- 
titled in  a  suit  commenced  three  yeai's  afterwards  to  a  decree 
for  such  dissolution  founded  on  continued  adultery  with  the 
co-respondent,  the  Court  being  satisfied  that  the  delay  was 
owing  to  an  expectation  that  the  wife  would  return. 


In  re  On  Ewing,  Orr  Ewing  v.  Orr  Ewing. 

[52  L.  J.  E.,  CL.  App.  529;  L.  E.,  22  Ch.  Div.  456.] 

The  M.  R. :  The  infant  plaintiff  here  is  unquestionably 
entitled  to  a  substantial  share  in  this  estate  by  way  of  legacy 
and  residue.  lie  brings  an  action  for  general  administra- 
tion, and  asks  that  proper  provision  may  be  made  for  his 
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maintenance  as  a  ward  of  Court.  The  testator  was  a  domi- 
ciled Scotchman  and  all  the  executors  are  Scotchmen.  The 
plaintiff  is  residing  in  England.  Two  out  of  the  six  execu- 
tors also  reside  in  England.  The  will  was  proved  both  in 
Scotland  and  England.  Of  about  half  a  million  which  the 
testator  had  *<^5,000/.  were  in  England,  the  rest  in  Scotland. 
But  if  people  in  this  country  are  liable  to  pay  or  give  security 
for  a  large  sum  of  money,  it  is  immaterial  how  the  plaintiff's 
title  arises,  as  to  defendants  served  within  the  jurisdiction. 
Three  were  served  out  of  the  jurisdiction,  viz.,  in  Scotland. 
They  appeared  in  the  ordinary  way  (not  imder  protest),  and 
so  submitted  to  the  jurisdiction.  From  that  moment  they 
were  in  the  same  position  as  the  others.  The  jurisdiction  of 
the  High  Court  can  bo  exercised  against  a  defendant  who  is 
within  the  jurisdiction,  or  is  properly  sensed  out  of  it  and 
submits  to  the  jurisdiction.  In  a  proper  case  a  defendant  in 
Scotland  served  out  of  the  jurisdiction  might  move  the  Court 
to  have  the  order  for  service  on  him  discharged  on  the 
ground  that  he  ought  to  be  sued  in  Scotland.  Such  an 
application  might  not  have  succeeded  in  the  present  case,  but 
it  woidd  have  stood  on  a  totally  different  footing  from  this 
resistance  to  a  judgment  at  the  trial. 

Scotland  is  not  a  "foreign  country."  Since  the  imion 
it  is  an  integral  part  of  Great  Britain.  It  has  a  separate 
legal  jurisdiction,  but  so  had  several  English  eoimties,  and 
so  still  has  one  of  them  (Lancashire).  At  one  time  "Wales 
had  a  separate  jurisdiction,  "  The  Court  of  Great  Session." 
The  judgment  of  this  Court  can  be  enforced  in  Scotland  in 
the  same  way  as  a  Scotch  judgment  can  be  enforced  here. 
Moreover  the  opinion  of  the  Scotch  Courts  on  Scotch  law  is 
taken  in  England,  and  vice  terscty  while  questions  as  to  foreign 
law  have  to  be  decided  on  the  imswom  evidence  of  advocates 
and  experts. 

Comment. 

But  see  Re  Hawthorne^  Graham  v.  Massey,  L.  R.,  23  Ch.  Div, 
743,  and  cases  there  cited. 
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Arundell  r.  BeU. 

[52  L.  J.  E.,  Ch.  App.  537.] 

The  M,  R. :  In  the  ordinary  partnership  between  solicitors 
is  there  any  "goodwill "  to  sell  ?  If  the  ofBces  do  not  belong 
to  the  firm  there  is  little  to  sell.  A  particular  office  is  changed 
without  detriment  to  the  solicitor's  business.  You  cannot  sell 
the  client's  papers,  which  are  the  most  valuable  things  of  all. 
A.  sale  of  them  would  not  be  legal  and  could  not  be  justified. 
Nor  can  you  sell  the  right  of  the  firm's  name.  It  may  not 
be  absolutely  illegal,  if  the  solicitor  or  solicitors  be  duly  quali- 
fied (otherwise  it  clearly  would  be  illegal),  but  one  solicitor 
cannot  practise  in  the  name  of  another.  Process  must  not  be 
issued  except  in  the  name  of  the  continuing  partner  or  partners, 
although  the  name  of  a  deceased  or  retired  partner  may  be 
continued  in  the  firm.  There  is  nothing  analogous  to  the 
ordinary  trader's  goodwill  to  be  sold. 

Even  assuming  that  this  is  not  so,  and  that  there  is  a  solici- 
tor's goodwill  which  can  be  sold,  it  is  contrary  to  the  meaning 
of  the  articles  to  say  that  something  called  "  goodwill "  is  to 
be  put  up  for  sale  and  sold  as  a  partnership  asset.  The  claim 
of  the  retiring  plaintiff  to  a  sum  for  "  goodwill"  will  there- 
fore be  disallowed.  The  nature  of  the  agreement  on  retire- 
ment, viz.,  that  the  continuing  members  were  to  carry  on 
business,  and  that  the  retiring  partner  was  to  have  a  salary 
for  six  months  and  to  manage  for  them,  excludes  any  such 
claim.  It  is  inconsistent  with  the  idea  of  sale  of  goodwill  to 
a  stranger. 


Hack  i\  The  London  Provident  Building  Society. 

[52  L.  J.  R.,  Ch.  App.  541 ;  L.  R,  23  Ch.  Div.  103.] 

The  M.  R.:  The  Building  Society  Act,  1874  (sect.  34), 
appl^'ing  to  reference  of  disputes  to  the  Registrar  of  Friendly 
Societies,  includes  a  claim  of  account  against  the  society  by 
a  member  who  has  mortgaged  property  to  it.  The  transaction 
is  one  by  the  plaintiff  as  a  member  of  the  society. 
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The  defects  pointed  out  by  the  H.  L.  in  Mulkem  v.  Lord 
(48  L.  J.  E.,  Oh.  745 ;  L.  E.,  4  App.  Cas.  182)  have  been  cured 
by  the  Act.  Morrison  v.  Glover  (19  L.  J.  E.,  Exch,  20; 
4  Exch.  E.  430)  is  not  binding  on  us. 


Watson  V,  Holliday. 

[52  L.  J.  R.,  Ch.  App.  543.] 

The  right  of  a  patentee  to  an  account  of  profits  made  by 
an  infringer  is  not  a  demand  in  the  nature  of  unliquidated 
damages  within  sect.  31  of  the  Bankruptcy  Act,  1869,  and 
the  amount  of  such  profits  is  provable  in  the  bankruptcy. 


Ex  parte  Jacobsoili  Li  re  FinCOfBB. 

[52  L.  J.  R,  Ch.  App.  561  ;  L.  R.,  22  Ch.  Div.  312.] 

In  considering  whether  proceedings  on  a  debtor's  simmions 
should  be  stayed  without  security  the  Court  will  have  regard 
to  the  probabilities  of  ultimate  result. 


The  Attorney-General  v.  The  Vestry  of 

Bermondsey. 

[52  L.  J.  R.,  Ch.  App.  567  ;  L.  R.,  23  Ch.  Div.  60.] 

The  M.  E. :  There  is  a  sort  of  allegation  in  the  statement 
of  claim,  that  some  of  these  gentlemen  (vestrymen)  voted  for 
a  resolution  which  involved  a  misapplication  of  the  funds  of 
the  parish.  Vestrymen  have  no  right  to  give  balls  and 
dinners  out  of  the  rates,  and  have  been  rightly  restrained 
from  60  doing.  But  the  Attorney-General  has  sued  not  only 
the  vestry  but  these  six  gentlemen  as  individuals.  I  will 
assume  that  the  resolutions  are  illegal,  and  that  these  six 
formed  the  majority  who  passed  the  resolution.  But  inas- 
much as  there  had  been  no   actual   misapplication  of  the 
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funds  here,  i.  <».,  as  the  resolution  hod  not  been  effectuated, 
the  individual  vestrymen  cannot  be  sued.  If  the  funds  had 
been  misapplied  they  would  have  been  liable.  This  is  like  a 
bill  quia  timet. 


Ex  parte  Dyke,  In  re  Monish. 

[52  L.  J.  E.,  Ch.  App.  570 ;  L.  E.,  23  Ch.  Div.  410.] 

The  M.  R. :  It  was  decided  by  the  Appeal  Court,  in  Hz 
parte  Paterson  (L.  R.,  11  Ch.  Div.  908),  that  a  trustee  may 
disclaim  a  lease,  although  the  term,  the  bankrupt's  interest, 
has  come  to  an  end.  Otherwise  the  trustee  might  incur 
serious  responsibilities.  The  disclaimer  deprives  both  the 
landlord  and  the  tenant  of  all  future  benefit  from  the  clauses 
in  the  lease ;  it  puts  an  end  to  the  lease. 


In  re  Carey,  The  Queen  r.  Nash. 

[52  L.  J.  E.,  Q.  B.  443.] 

The  M.  R. :  In  In  re  Lloyd  (3  Mac.  &  G.  647)  the  late  J. 
Maule  asked  how  the  mother  of  an  illegitimate  child  differed 
from  a  stranger  as  to  the  right  of  custody  of  her  child.  I 
should  have  answered,  "Because  she  is  the  mother."  In 
Ex  parte  Knee^  1  Bos.  &  P.  148,  the  right  of  the  mother 
to  such  custody  was  acknowledged  by  Sir  J.  Mansfield. 
Moreover,  now  that  all  the  courts  are  courts  of  law  and 
equity,  the  question  does  not  depend  upon  mere  legal  rights 
as  habeas  corpus,  but  upon  equitable  doctrines,  and  regard  is 
always  had  to  the  mother,  the  putative  father,  and  the  rela- 
tions on  the  mother's  side.  The  blood  relationship  is  acknow- 
ledged. 

Ex  parte  Foster,  //*  re  Foster. 

[52  L.  J.  E.,  Ch.  App.  577 ;  L.  E.,  22  Ch.  Div.  797.] 

To  support  a  debtor's  summons  a  debt  must  be  both  legal 
and  exigible. 
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In  re  The  Mutual  Society. 

[52  L.  J.  R,  Ch.  App.  621 ;  L.  R.,  22  Ch.  Div.  714.] 

The  M.  E. :  A  plaintifP  is  not  bound  to  tell  one  of  several 
defendants  what  portion  of  the  evidence  specially  affects 
him.     He  must  himself  discover  that. 

An  official  liquidator  need  not  make  an  affidavit  as  to 
documents.  He  is  not  an  ordinary  litigant,  but  is  an  officer 
of  the  court.  The  right  course  is  to  apply  to  him  for  docu- 
ments, when  he  will  produce  them  or  be  ordered  to  do  so  on 
application. 

Ex  parte  Nichols,  //*  re  Jones. 

[52  L.  J.  R,  Ch.  App.  635  ;  L.  R.,  22  Ch.  Div.  782.] 

An  assignment  by  a  trader  of  the  future  receipts  of  his 
business  is  avoided  by  after-bankruptcy  of  the  trader,  qtwad 
receipts  after  bankruptcy. 

Beg.  V,  Foote. 

[52  L.  J.  R,  a  B.  528.] 

The  refusal  of  a  prisoner's  application  for  bail  in  a  judg- 
ment is  a  criminal  matter,  within  the  last  clause  of  sect.  47 
of  the  Judicature  Act,  1873,  and  the  Court  of  Appeal  cannot 
entertain  an  appeal  from  such  refusal. 

Ex  parte  Wilkinson,  In  re  Barry. 

[52  L.  J.  R.,  Ch.  App.  657  ;  L.  R.,  22  Ch.  Div.  788.] 

The  M.  R. :  Ex  parte  Dunn  (51  L.  J.  R.,  Ch.  290  ;  L.  R., 
17  Ch.  Div.  26)  does  not  decide  that  there  must  be  a  binding 
agreement  to  make  future  advances  in  order  to  save  from 
being  an  act  of  bankruptcy,  imder  the  Bankruptcy  Act, 
1869,  s.  6,  sub-s.  2,  a  trader's  assignment  of  all  his  property 
as  security  for  an  existing  debt.  If  there  is  a  bond  fide 
arrangement  to  enable  the  debtor  to  continue  his  business 
that  will  do. 
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Dntton  r.  Thompson. 

[52  L.  J.  E.,  Ch.  App.  661  ;  L.  E.,  23  Ch.  Div.  278.] 

The  M.  R. :  There  are  two  points — (1)  Whether  this 
voluntary  settlement  can  stand  or  not.  On  that  question  the 
trustee,  because  he  has  been  ordered  to  pay  the  costs  of  the 
action,  can  appeal,  although  he  has  no  interest  in  upholding 
the  deed.  (2)  ^Vssuming  that  the  deed  is  set  aside,  can  the 
trustee  appeal  as  to  that  part  of  the  order  which  directs  him 
to  pay  costs,  or  is  that  an  "appeal  for  costs  "  within  sect.  47 
of  the  Judicature  Act,  1873  ? 

The  deed  must  be  set  aside,  as  it  is  clear  that  the  plaintiff 
did  not  understand  what  he  was  about  when  he  executed  it. 
I  emphatically  disagree  with  the  many  reported  decisions  in 
which  such  deeds  have  been  set  aside  on  the  ground  that  they 
do  not  contain  provisions  which  the  Courts  thought  they 
ought  to  have  contained,  having  regard  to  the  benefit  of  the 
settlor.  The  only  question  is,  whether  the  settlor  understood 
the  effect  of  what  he  was  doing  ? 

The  omission  of  provisions  which  a  provident  person  would 
have  inserted  may  be  referred  to  for  the  purpose  of  rebutting 
the  allegation  that  the  settlor  understood  the  effect  of  the 
deed,  but  not  further  or  otherwise.  A  person  who  prepares  a 
voluntary  settlement  in  this  way  (the  settlor  was  somewhat 
below  the  average  in  intellect,  and  improvident)  must  be  pre- 
pared to  show  that  the  settlor  understood  it. 

Then,  the  deed  being  set  aside,  the  trustee's  appeal  becomes 
one  for  costs  only.  If  the  trustee  had  come  into  Court  in  an 
action  to  carrj"  out  the  trusts  of  the  settlement  [Cotton,  L.  J.], 
or  under  the  trusts  of  a  settlement,  the  trustee's  appeal  for 
costs  might  have  been  allowed  (the  trusts  prevailing),  as  in 
Turner  v.  Hancock,  51  L.  J.  R.,  Ch.  517  ;  L.  R.,  20  Ch.  Div. 
30e3,  ante,  p.  435. 

Here  the  Court  has  set  aside  the  deed  on  which  the  trustee 
bases  the  contract  under  which  he  is  entitled  to  his  costs. 

Comment. 

The  M.  E.  evidently  intends  broadly  to  express  disapproval  of 
the  decisions  avoiding  voluntary'  settlements  on  the  mere  absence 
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of  powers  of  revocation,  or  the  mere  presence  of  improvident  pro-: 
visions,  and  to  hold  that  the  only  true  test  is  whether  the  settlor 
imderstood  his  deed.  L.J.  Cotton  thought  that  where  the  claim 
was  between  the  settlor  and  those  claiming  (under  the  settlement) 
adversely  to  him,  the  provisions  were  material  for  consideration ; 
otherwise  not. 


Blight  r.  HartnoU. 

[52  L.  J.  R,  Ch.  App.  672 ;  L.  E.,  23  Ch.  Div.  218.] 

The  M.  R. :  The  law  as  to  what  falls  into  the  residue  is 
substantially  the  same  now,  both  as  to  personal  and  real 
estate.  You  may  have  a  residuary  bequest  in  various  forms. 
In  effect  it  must  be  a  gift  of  all  the  personal  estate  not  other- 
wise disposed  of  by  the  will.  It  may  not  even  then  he  a  true 
residue,  for  there  may  be  property  not  disposed  of  by  the 
will.  When  I  speak  of  residue,  then,  I  mean  the  residue 
not  professed  to  be  otherwise  disposed  of.  The  wording  of 
the  residuary  gift  is  not  material  in  showing  intention.  A 
gift  of  all  my  personal  estate,  except  my  gold  watch  which  I 
give  to  A.,  is  a  gift  of  residue.  The  gift  may  be  in  form  an 
exception.  It  is  in  effect  as  if  th^  watch  had  been  first  given, 
followed  by  a  gift  of  everything  else.  Evans  v.  Jones^  2  Coll. 
C.  C.  516,  is  an  authority  in  point.  If  I  give  my  personal 
estate  to  A.  except  my  gold  watch  and  consols,  and  the  gold 
watch  and  consols  are  not  given  at  all,  the  legacies  are  not 
lapsed  and  void  legacies  within  the  rule,  but  go  to  the  next 
of  kin  as  undisposed  of,  and  there  is  no  true  residue.  But 
when  there  is  a  true  residue,  that  residue  is  increased  by  any 
legacies  which  for  any  reason  fail.  The  present  case  is  quite 
simple.  There  is  a  gift  of  all  the  personal  estate  except  a 
leasehold  wharf,  and  then  the  wharf  is  given  by  the  will ; 
but  the  gift  of  the  wharf  is  void  for  remoteness.  Why  should 
it  not  fall  into  the  residue  ?  It  is  almost  impossible  to  find 
in  any  will  an  intention  that  a  void  legacy  should  not  fall 
into  residue.  A  testator  does  not  knowingly  make  a  void 
legacy.  It  is  different  as  to  lapsed  legacies,  for  a  testator 
knows  that  legatees  may  die  before  him.     The  only  case  in 
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which  the  testator  could  be  token  to  have  contemplated  the 
possibility  of  a  legacy  or  legacies  being  void  would  be  where 
he  had  expressed  some  doubt,  e.g.y  as  to  several  charitable 
legacies,  and  he  expresses  a  doubt  whether  some  objects  can 
take.  But  when  a  legacy  fails  for  remoteness  you  cannot 
presume  that  the  testator  would  provide  for  the  event  of  its 
being  illegal. 

In  Waiiminn  v.  Fields  Kay,  507,  the  V.-C.  held  that  there 
was  no  true  residuary  gift  there.  It  was  a  question  of  con- 
struction of  that  will,  as  to  which  I  agree  with  him.  It  does 
not  guide  us  in  construing  the  present  gift. 


Ex  parte  Izard,  Re  Bushell. 

[52  L.  J.  R,  Ch.  App.  678 ;  L.  E.,  23  Ch.  Div.  75.] 

A  receiver  or  manager  of  a  business  should  not,  without 
the  authority  of  the  Court,  personally  make  advances  for  the 
purposes.  If  he  makes  such  advances  with  authority  he  will 
be  allowed  five  per  cent,  on  advances,  and  allowed  a  charge 
on  the  assets  for  the  advance  and  interest. 


Ex  parte  Griffith,  In  re  Wilcoxon. 

[52  L.  J.  E.,  Ch.  App.  717 ;  L.  E.,  23  Ch.  Div.  69.] 

The  law  as  to  fraudulent  preference  is  put  into  definite 
shape  and  form  by  sect.  92  of  the  Bankruptcy  Act,  1869 
(now  sect.  48  of  the  Bankruptcy  Act,  1883). 

No  entanglement  by  a  consideration  of  what  the  law  was 
before  the  standard  thus  given  is  necessarj'.  The  old  deci- 
sions are  of  value  as  guides,  but  are  not  to  be  substituted  for 
the  statute. 

If  the  mind  of  the  debtor  was,  in  the  opinion  of  the  Court, 
influenced  not  by  the  demand  of  the  creditor,  but  by  the 
debtor's  own  desire  to  accede  to  that  demand,  and  to  give  a 
preference,  that  is  a  fraudulent  preference. 

Comments. 

The  new  section  {supra),  is  in  the  same  words  as  the  old  down 
to  the  words  ''is  adjudged  bankrupt,"  and  then  proceeds  thus: 
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"  on  a  bankruptcy  petition  presented  within  throe  months  *'  after 
the  date  of  making  the  preference.  Instead  of  the  words  **but 
this  section  shall  not  affect  the  rights  of  a  purchaser,  payee,  or 
incumbrancer,  in  good  faith  and  for  valuable  consideration,"  are 
these  :  **  This  section  shall  not  affect  the  rights  of  any  person 
making  title  in  good  faith  and  for  valuable  consideration  through 
or  under  a  creditor  of  the  bankrupt." 

The  spirit  of  the  new  statute  being,  wisely,  mucli  more  in 
favour  of  the  general  body  of  creditors,  transactions  in  prefer- 
ence of  particidar  creditors,  made  on  the  eve  of  bankruptcy,  will 
be  even  more  strictly  scrutinized. 

Notwithstanding  the  statutory  limit  as  to  time,  it  seems  that  if 
all  the  requisites  of  a  fraudulent  preference  as  settled  before  the 
Act  exist,  the  transaction  will  be  fraudulent,  whether  taking  place 
within  the  three  months'  limit  or  not  (Robson,  p.  118).  Of  course 
the  above  decision  is  only  one  on  principles. 

A  fraudulent  preference  remains  an  act  of  bankruptcy  (sect.  4  b). 

(1)  Observe  that  the  debtor* s  intent  is  the  testing  element.  The 
words  **  with  the  view  of  giving  ....  a  preference  "  mean,  of 
course,  the  debtor  having  that  view.  Apply  first,  then,  to  the 
whole  circumstances,  the  test  of  what  view  the  debtor  had  in  the 
transaction.  His  animus  being  so  important,  the  solution  of 
the  primary  question  as  to  whether  there  was  an  intention  to 
favour  one  creditor  may  be  assisted  by  ascertaining  whether 
there  was  the  co-existing  motive  of  defeating  another  or  others. 
In  fact,  there  is  generally  such  a  double  motive  in  such  cases. 

(2)  As  between  the  debtor  and  the  preferred  creditor  con- 
sider (a)  whether  in  the  first  instance  the  debtor  communicated  to 
the  creditor  the  real  state  of  his  affairs  {Ex  parte  Hall,  He  Cooper, 
and  above  case) ;  (b)  whether  the  pressure  was  bond  fide  and  in  re- 
spect of  an  imbarred,  existing,  recoverable  debt ;  and  (c)  as  an 
additional  element,  whether  the  debtor  was,  by  yielding  to  the 
pressure,  enabled,  or  reasonably  thought  he  should  be  enabled, 
to  continue  his  business,  or  to  preserve  his  property,  for  a  time  at 
least ;  (d)  if  the  transaction  be  an  alienation  or  security  by  deed 
or  other  document,  the  manner  in  which  the  real  consideration  is 
stated  is  important. 

As  regards  conveyances  of  lands  on  the  eve  of  bankruptcy, 
either  in  the  old  form  or  imder  the  Conveyancing  Act  of  1881,  it 
is  more  than  ever  necessary  to  state  the  real  consideration,  as 
(under  sect.  #55  of  that  Act)  subsequent  purchasers  are  to  imply 
from  the  statement  to  that  effect  in  the  deed  actual  payment  of 
the  purchase-money.  Statutes  directing  the  implication  of  good 
faith  in  the  inception  of  a  transaction  should  have  as  corollaries, 
statutes  requiring  the  original  consideration  to  be  truly  stated  (as 
in  Bills  of  Sale  Acts).  [And  see  46  &  47  Yict.  c.  52,  s.  4,  sub- 
sect.  1  **  h."]  Since  the  above  note  was  written.  Ex  parte  Hill, 
Re  Birdf  L.  B.,  23  Ch.  D.  695,  is  reported.  It  is  sufficient  if  the 
preferring  be  the  **  substantial,  effectual,  or  dominant"  view  of 
the  debtor. 
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Kason  r.  Brentini 

[L.  E.,  15  Ch.  Div.  287],  and 

Re  Brewn,  Ward  r.  Morse. 

[L.  E.,  23  Ch.  Div.  377.] 

If  both  the  claim  and  the  counter-claim  be  dismissed  with 
costs,  the  costs  of  the  action  to  be  paid  by  plaintiff  to  defen- 
dant, and  those  of  the  counter-claim  by  the  defendant  to  the 
plaintiff,  the  plaintiff  must  pay  the  general  costs  of  the  action 
and  the  defendant  only  the  costs  so  far  as  increased  by  his 
counter-claim.  Where  both  claim  and  counter-claim  are 
successful  the  plaintiff  (failing  directions  to  the  contrary)  is 
entitled  to  the  general  costs  of  the  action,  although  the  general 
result  is  favourable  to  defendant.  There  will  be  no  apportion- 
ment of  costs  such  as  would  have  been  duplicated  if  the 
counter-claim  had  been  the  subject  of  a  separate  action,  but 
the  plaintiff  is  not  to  recover  any  costs  fairly  attributable  to 
the  CQunter-claim. 

In  re  Finch,  Finch  v.  Fwch  (L.  R.,  23  Ch.  Div.  267)  the 
M.  11.  said  that  the  rule  that  a  claim  against  the  estate  of 
a  deceased  person  was  not  admitted  on  the  sole  unsupported 
evidence  of  tlie  claimant  was  one  of  prudence  only.  The 
judge's  duty  was  to  direct  the  jury  in  the  terms  of  the  rule, 
but  if  the  jury  foimd  for  the  claimant  he  doubted  whether 
the  verdict  could  be  set  aside. 

In  In  re  Aston  (L.  E.,  23  Ch.  Div.  217)  the  M.  E.  said  that 
while  adhering  to  his  decision  in  Re  Harford's  Trusfs  (13  Ch. 
Div.  135),  it  would  not  (for  uniformity)  be  afterwards  fol- 
lowed, but  that  where  one  of  several  trustees  was  of  unsound 
mind  a  new  trustee  must  be  appointed  in  his  place. 
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Bobinson  v.  Ommanney. 

[L.  E.,  23  Ch.  Div.  285 ;  52  L.  J.  E.,  Ch.  App.  440.] 

A  single  woman,  having  power  to  appoint  a  sum  by  will, 
appointed  it  by  will  to  a  mortgagee,  covenanting  not  to  revoke 
the  will.  She  afterwards  became  bankrupt,  and  obtained  her 
discharge.  After  her  discharge  she  revoked  her  will  and 
appointed  the  sum  to  another  person,  and  then  died.  A  claim 
against  her  executor  on  the  covenant  not  to  revoke  was  held 
valid.  For  (1)  although  the  covenant  was,  so  far  as  in 
restraint  of  the  revocation  which  would  have  arisen  on  mar- 
riage,  bad,  and  an  action  would  not  have  lain  on  it  upon  her 
marriage,  yet  (2)  it  was  divisible,  and  otherwise  good,  and 
(3)  the  possibility  of  a  breach  of  the  covenant  could  not  have 
been  estimated  for  purposes  of  proof,  and  therefore  the 
bankruptcy  was  no  discharge. 

In  Saw€8  V.  Hawes  (L.  R.,  14  Ch.  Div.  614)  the  M.  E., 
and  in  Featherstone^s  Trusts  (52  L.  J.  E.,  Ch.  7o),  Kay,  J., 
followed  Lugar  v,  Harman  (1  Cox,  250),  and  held  that  a  gift 
to  "  the  children  of  A.  and  B.,"  B.  being  alive  at  date  of 
will,  meant  to  the  children  of  A.  and  to  B,  boieficiallyy  it 
not  being  allowable  to  insert  the  particle  "of."  This  is 
important,  as  in  Mason  v.  Baker  (2  K.  &  J.  567)  and  Re 
Davis's  Will  (7  Jur.,  N.  S.  118)  the  contrary  was  held.  The 
M.  E.  thought  the  decision  "  very  precise,"  but  felt  bound  to 
follow  it. 
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A.*s  rule  of  the  three,  159. 

Acceptance  of  offers.    See  Contract, 

Accommodation  works  of  railway  company,  what  are,  456. 

Accounting  party  requiring  notice  of  points  of  intended  examination,  140. 

AccoxTNTS  (settled)  as  between  principal  and  agent,  &c.,  when  re-opened, 
239,  343. 

Acknowledgment  of  will.    See  Will, 

of  deeds  by  married  women.    See  Husband  and  Wife, 

Acquiescence  by  one  chargeo  by  allowing  advances  on  faith  that  pro- 
perty unincumbered,  114. 
doctrine  of,  not  applied  to  public  bodies,  162. 

"Actual  receipt"  of  legacy  as  condition,  287. 

Ademption  of  specific  legacies,  preventing  reviving  effect  of  codicil,  and 
generally,  3,  4,  202. 
of  portions,  57,  58. 

Administbator, 

durante  minoritaie,  powers  of,  339. 
has  no  implied  power  to  sell  realty  to  pay  debts,  344. 
principal  (Irish)  suing  here  a  limited  (Indian)  administrator  for  funds 
with  English  agents,  380. 
And  see  Under  Lease, 

Administration, 

decree  when  saving  Statute  of  Limitations  as  to  debts,  384. 
Coits^ 
occasioned  by  administration  of  real  estate  borne  by  it,  and  practice 

as  to  apportioning  same,  397. 
test  as  to  scale  of,  17. 

of  ascertaining  class  are  administration  costs,  163. 
where  distribution  by  executor  partly  correct  and  partly  incorrect,  14 1 . 
of  ascertaining  construction  of  gift  of  residue  are,  163. 
as  between  well-bequeathed  and  lapsed  share  of  residue,  148. 
creditor  obtaining  conduct,  entitled  to,  327. 
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Administration — continued. 
Costs — continued, 
incidenco  equally  on  specific  and  residuary  devisee  of  deficiency  of 

personalty  to  pay  debts,  52. 
of  parties  haying  leave  to  aHend,  250. 

action  by  one  creditor  for  all  (1)  as  to  personal  (2)  real  estate,  105. 
proper  parties  to  action,  50,  51,  154. 
"where  common  interest  of  plaintiffs  in  whole  subject-matter  rule  as 

to  defendants,  50. 
decree,  effect  of  as  suspending  discretionary  powers  of  trustees,  and 

power  to  appoint  new  trustees,  10,  455,  485. 
judgment  against  executor  before  decree  in  suit,  225. 
appeal  from  disallowance  of  creditor*s  claim,  431. 
no  judgment  against  executor  de  son  tort  unless  actual  representatiTe 

a  party,  8,  9. 
expenses  of  parties  having  leave  to  attend,  250. 
judgment  against  executor  before  decree,  priority  of,  225. 
legatee  under  will  of  married  woman  pursuant  to  power,  rights  of« 

under  15  &  16  Vict.  c.  85,  s.  45. ..67. 

ADidCissiONS  in  pleadings,  enabling  order  for  payment  into  Court,  and 
dismissal  of  action,  218,  353. 

Adultery,  as  affecting  variation  of  marriage  settlements,  and  generally. 
See  Husband  and  Wife, 

Advancement, 

and  proferment  clauses,  consideration  of,  50,  98. 
and  ademption  as  to  gifts  to  children  by  parents,  &c.,  57,  58. 
both  under  Statute  of  Distributions  and  generally,  and  interest  on, 
85,  334. 

And  see  Husband  and  Wife, 

Advowson  held  as  private  parish  property,  87,  88.     And  see  Contfersion 
and  Trustee, 

Affirmative  covenants,  doctrine  of  Tulk  v.  Moxhay  not  applied  to,  437« 

AFTER-acquired  property,  covenants  to  settle,  &c.    See  Husband  and  Wife* 

Agent  (see  Principal  and  Agent) ^ 

on  purchase,  parol  evidence  as  to  real  purchaser,  68. 
fraud  by,  in  dividing  with  vendor  on  purchase,  357. 
And  see  **  A,^s  rule  of  the  three" 

Agreement  for  lease.    See  Lease,  Agreement  for. 

Alienation,  restraint  of.    See  Restraint, 

Alimony.    See  Husband  and  Wife, 

Alterations  avoiding  instruments  under  seal,  and  otherwise,  439,  440. 
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Altebnattve  relief,  rights  of  i)orson  claiming  in  same  pleading,  150,  151  i 

Ambigxtity  when  recital  admitted  to  explain,  240. 

Amendment  on  charges  of  fraud,  336. 

Anciext  Lights, 

alteration  of,  not  destroying  right  to,  and  law  generally,  39,  40. 
under  Compulsory  Lands  Glauses  Act  may  bo  blocked,  compensa* 

tion  being  made,  67. 
effect  upon  of  grant  of  house  with  and  without  surrounding  land,  345. 
angle  of  45°,  (1)  in  country,  (2)  in  metropolis,  40,  88. 

Animals,  ferocious,  injuries  by,  to  human  beings  and  cattle,  284. 

ANiraiTiES,  unregistered,  under  18  &  19  Vict.  c.  15,  s.  12,  but  of  which 
notice  had,  342. 

Annuity, 

right  to  have  same  made  good  out  of  corpus,  224,  380. 
when  given  as  a  legal  rent-charge,  and  not  a  charge  on  personalty, 
397. 

Antictpation,  restraint  on.     See  Husband  and  Wife. 

Appeal, 

to  House  of  Lords;   execution  only  stayed  on  presentation  of,  or 

undertaking,  410;  general  practice  as  to  costs,  214. 
mere  intimation  of  intention  to  appeal,  not  notice,  480. 
from  judge's  exercise  of  discretion,  447. 

And  see  Administration  ;  Contempt ;  Costs, 

Appeals  for  costs.    See  Costs, 

Appointment.    See  Power  of  Appointment, 

Apportionment  Act,  1870, 

not  applicable  to  a  mortgagee  unless  in  possession,  21. 

application  of,  to  wills  made  before  Act,  but  republished  after,  46,  55. 

Apprentice  ;  formerly  apprenticeship  compulsory,  when  bound  to  remove 
with  master,  and  effect  of  division  of  master's  firm,  375,  467. 

Appropriation, 

in  pa3rment  what  is  not,  106,  226. 

power  of,  when  makes  bequest  absolute,  271. 

Arbitration, 

as  to  compulsory  reference  of  charges  of  fraud,  and  discretion  of 

Court  to  refuse  to  permit  references,  notwithstanding  agreement, 

157,  309. 
submission  made  a  rule  of  Court  by  ex  parte  summons,  323. 
no  stay  of  proceedings  under  sect.  11  of  the  Common  Law  Procedure 

Act,  1854,  unless  agreement  to  refer  binding,  130.     • 
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Abbitratiox — continued. 

effect  on  actious  of  agreements  to  refer,  or  to  pay  amount  assessed  by 

arbitration,  137,  138. 
enforcing  award  made  in  referred  Chancery  action,  410. 

Abbitratob  proceeding  corruptly  may  be  restrained,  105,  220. 

want  of  jurisdiction  of — no  injunction  but  prohibition  or  motion 
to  set  aside  award,  364. 

And  see  **  -4.*«  rule  of  the  three,*' 

Articled  Clerk.    See  Solicitor, 

Articles  of  Association.     See  Company, 

Artizans  Dwellings  Act,  1875,  sects.  11  and  12.. .309. 

Assignee,  equitable.     See  Equitable  Assignee, 

Attorney.    See  Solicitor, 

Attorney  General  as  complainant  against  body  or  person  exceeding 
statutory  powers,  267. 

Attornment  clause  in  mortgages.    See  Mortgage, 

Auctioneer.    See  Vendor  and  Purchaser, 

Author's  rights.    See  Copyright, 

Authorities,  use  of,  in  questions  of  construction,  7. 

Average,  condition  of,  in  policies  of  firo  insurance,  121. 

Award  under  Lands  Clauses  Consolidation  Act,  65. 
See  Arbitration. 

Bail,  refusal  of,  whether  subject  of  appeal,  491. 

Bank  of  England  note,  law  as  to  and  alterations  in,  439. 

Bankrupt  and  Bankruptcy, 

whether  infant  may  be  bankrupt,  378. 

convict  may  be  bankrupt,  390. 

married  woman  may  be  bankrupt,  393. 

Petitioning  Creditor's  Debty 

divorce  damages  not,  113. 
secured  creditor's  petition,  454. 

Stock  Exchange  defaulter — balance  ofiicially  fixed,  469. 
Bights  and  Disabilities  of  Banhrupty 
as  to  assets  after  discharge,  84. 
effect  on  municipal  offices  held,  339. 

trusteeship.     See  Trustee, 

professional  remuneration  earned,  and  new  business  started  pending 

bankruptcy,  393,  396. 
contributory  in  company.     See  Company, 
trading  to  what  period  referred,  463. 
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Bankrupt  and  Bankruptcy— con^int/cd. 

Bights  and  Liabilities  of  Trustees, 
not  bound  to  examine  bankrupt  by  written  interrogatories,  115. 
curtesy  of  bankrupt  husband  and  rights  on  intestacy  oi  wife,  168. 
demand  by  against  stranger  enforced  by  ordinary  action,  254. 
right  to  be  registered  for  shares,  and  to  other  rights  in  company  held 

by  bankrupt,  280,  410. 
right  to  make  compromises,  284. 
disclaimer  by,  of  freeholds  subject  to  building  covenants,  and  of 

leases  and  onerous  contracts  generally,  and  effect  as  to  tenant's 

fixtures,  305,  376,  410,  424,  451,  484. 
set-off  to  action  by  trustee  of  unliquidated  damages,  408. 

Debts  ProvablSf 
(1)  contingent  liabilities  in  general,  (2)  contract  to  give  security  on 

future  chattels  or  to  settle  after-acquired  property,  (3)  covenant 

not  to  revoke  a  will,  350,  391,  392, 497. 
stay  of  proceedings  on  debtor's  summons,  453,  489. 

General, 

reputed  ownership  doctrine,  114. 

order  and  disposition,  281. 

bankruptcy  as  affecting  liability  to  deliver  goods,  147. 

as  affecting  husband's  power  to  concur  in  disentailing  assoranoe 
affecting  separate  estate,  211. 

firm  and  member  insolvent,  member  having  defrauded  firm,  204. 

when  Court  will  restrain  action  against  bankrupt,  178. 

sole  plaintiff  becoming  bankrupt,  181. 

bankruptcy  of  defendant  in  detinue  and  effect  of  proving  debt,  197. 

interpleader  jurisdiction  in,  253. 

Ck)unty  Court  jurisdiction  in  and  transfer  from  one  County  Court  to 
another,  414,  470. 

abuse  of  process  (1)  where  against  husband  for  wife's  debt  (2)  pur- 
chase of  debts  to  control  or  affect  appointment  of  trustee  (3)  where 
no  assets,  253,  457,  463. 

sects.  28  and  126  Bankruptcy  Act,  1869,  compared,  371. 

rights  of  persons  taking  charges  on  equitable  choses  in  action,  &c., 
without  notice  of  bankruptcy,  403. 

receivership  in  and  priorities  of,  364. 

what  is  a  **  breach  of  trust "  within  the  Acts,  357. 

post-dated  cheque  given  without  notice  of,  a  '*  protected  transac- 
tion," 432. 

settlement  on  purchasing  hazardous  business,  435. 

fraudulent  preference,  what  is,  and  effect  of  notice  of  suspension,  107, 
438,  494. 
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BaXKBUPT  and  BAXJCKrPTCT — continued, 
Oeneral — oontinaed. 
creditor's  right  to  have  shorthand  notes  of  eyidenoe  at  liquidation 

meeting,  447. 
closing  bankruptcy  where  no  assets,  &c.,  452. 
Stock  Exchange  rules  on  bankruptcy  of  member,  4d2. 
trader's  assignment  of  future  receipts,  491. 
of  all  property  as  security  for  existing  debt,  491. 

Benefit  BuiLDUfo  Society, 

effect  of  loan  to,  for  unauthorized  purposes,  469. 

references  of  disputes,  cases  as  to,  178. 

effect  of  statutory  receipt  under,  as  vesting  legal  estate  and  priorities, 
with  reference  thereto,  307. 

preferential  liability  of  deceased  officer's  estate  for  misappropria- 
tion, 208. 

Bill  of  ExcnANOE, 

consideration  of  rule  in  Ex  parte  Waring ,  44. 

equities  as  between  indorser  and  acceptor,  bill  being  paid  by  former, 
2d9. 

Bills  of  Sale, 

verbal  collateral  agreement  not  to  register,  467. 

varying  statements  in,  and  affidavit  for,  registration  as  to  residenoe  of 

grantee,  484. 

oxoimtion  as  act  of  bankruptcy  when  avoided  by  relation  back,  485. 
(Soo  now  40  &  47  Vict.  c.  52,  s.  46,  sub-s.  3.) 

what  '*  receipts  "  and  inventories  are  not  within,  294. 

growing  croi)8  included  in,  347. 

true  Httttoment  of  the  consideration,  what  is,  397. 

BUOKEUS, 

j>ors()nal  liability  of,  122. 

usaj^o  of  London  Dry  Goods  Market,  as  to,  156, 

BinLDiNO  Society.     See  benefit  Building  Society, 

Bullion  in  Exchange  for  Bank  of  England  notes,  440. 

Business, 

continuanco  of  by  trustee  or  executor,  13,  332,  386, 
out  hospital,  carried  on  for  profit  is,  256, 

(\viRNs\s  Act,  objcc»t  of,  and  when  applicable,  40,  208. 
Calls  on  shaix^s  in  conipanios.     See  Company, 
CiiAMPEiiTYy  none  on  sub-sale  of  bankrupt's  debts,  338. 
(^UARO£«  Si^lioitors'.     See  Sofidtor, 
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Chabities  axd  Chabitable  Trusts, 

sanction  of  commissioners  as  to  actions  exclusiyely  of  common  law 

nature,  152. 
as  to  actions  to  administer  trusts  of  deed  relating  to  places  of  religious 

worship,  454. 
commissioners  may  appoint  new  trustees  in  contentious  cases,  14. 
Charitable  Uses  Act y  as  affecting  (1)  railway  debenture  stock,  (2)  police 

poor  rate  bonds,  (3)  debenture  bonds  of  waterworks  company,  236, 

237,  331. 
parish  property  (except  advowson)  is  charity  property,  87,  88. 
guardians  of  the  poor  as  objects  of  gifts  to,  184. 
valid  and  invalid  depositions  to,  61,  184,  417,  432. 
cypres  doctrine  as  to  schemes  where  property  increased  in  value,  374. 
voluntary  covenant  to  bequeath  money  to,  61. 
trustees'  duties  of,  and  payment  into  Court  of  fund  by,  when  in 

doubt,  30,31. 
gift  of  surplus  to,  and  doctrine  of  Fisk  v.  Attorney -Qeneraly  235. 
variation  of  schemes  not  containing  declarations  of  right,  219. 

And  see  Endowed  Schools  Ad;  Limitations^  Statute  of;  and  Trustee», 

Class  Gifts,  rules  as  to.    See  Wills, 

Clayton's  Case,  as  between  trustee  and  cestui  que  trust ,  321. 

Club,  control  by  Court  over  proceedings  of,  293,  315, 

Codicil,  confirmation  of  will  by,  100,  101 . 

Common,  appurtenant,  because  of  vicinage,  and  of  pasturage,  45,  46,  180. 

Compensation,    See  Vendor  and  Purchaser, 

Companies  and  Companies  Acts, 

what  are  associations  for  gain  within,  and  as  to  registration  and 
winding-up  of  illegal  companies,  69,  270,  420. 

no  specific  performance  of  agreement  to  tiansfer  shares,  but  if  title 
legal,  although  disputed,  registration  compelled,  20. 

pledgor  executing  transfer  in  blank,  rights  of  pledgee,  20. 

statutory  certificate  of  subscription  of  capital,  25. 

cancellation  of  erroneously  issued  fully  paid-up  shares  and  replace- 
ment, 44. 

liability  of  unlimited  company  on  special  contract  to  keep  fund  intact 
for  one  class  of  members,  44. 

set-off  as  against  calls,  52,  230. 

contract  to  take  shares,  liability  as  contributory,  and  effect  of  becom- 
ing director,  56,  77,  98,  111,  115,  151,  172,  237,  242. 

as  to  paying  dividends  out  of  capital,  59, 474, 

when  articles  can  be  explained  by  memorandum  of  association,  59, 
207. 
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oampmnj  torwran^  tmit  iuad^  or  ioffetiii^  fraot  iimiid,  rpjatire  ri^its 

oi  and  of  il§  indiridoal  membtn^  63,  274. 

of  derbentares  at  diaeount,  wifcftt  mutlkonaes,  64. 

Lazuii  Claoiea  ConoMatinni  Act  powers^  as  to  zi^it  to  blo^ 

ancient  lights,  67. 
qwicifieation  of  sobacriben  to  Motoal  Uarina  Aaaodatioii,  under 

30  Ykt.  c.  23,  s.  7.. .69. 
preference  sharea,  wben  profits  of  sabaeqnent  years  af^dicable  to 

arrears  of  diTidends  on,  75,  34o. 
contract  to  take  bonns  fibares  as  affected  bv  sect.  2d...76. 
*'  sequestration,"  under  sect.  163,  by  arrest  of  ship,  83. 
future  calL$,  mortgage  of,  wben  Talidly  made,  83. 
deUyed  application  to  register  real  purchaser,  94. 
application  to  issue  fully  paid-up  shares  rmim:  pro  f aac,  95. 
company's  lien  on  shares  for  members  debt  "  due,**  98. 
gratuities  to  serrants  and  workmen  when  allowed,  113. 
"  shareholder"  in  8  Vict.  c.  16  means  "member,"  151. 
reducing  paid-up  capital  under  40  &  41  Viet.  c.  26,  s.  3..  152. 
Totes  of  shareholderb'  rights  incident  to  property,  how  exerciaed,  &c., 

156. 
sect.  105,  directors  and  promoters  receiring  benefit,  &c.;  cases  under, 

and  full  consideration  of  how  applications  under  made,  156,  164, 

240,  248,  266,  357,  474. 
and  effect  as  to  future  shareholders,  301. 

payment  out  of  parliamentary  deposit  and  rights  of  creditors,  161. 
unfair  sales  to  company  by  or  under  auspices  of  promoters  or  direc- 
tors, untrue  prospectuses,  &c.,  rights  of  shareholders,  164,  248, 

200,  357,  301,  474. 
waiver  of  the  fraud  by  the  company  continuing,  &c.,  413. 
mortgages  to  directors,  &c.,  unregistered,  and  full  consideration  of 

sect.  43  of  the  Companies  Act,  1862... 174—177. 
special  contract  for  liability  beyond  nominal  shares,  188. 
when  registered  contract  altered,  under  sect.  25,  206. 

pay  men  ts  by  contributories  to  unlimited  companies  on  compromises,  2 1 2. 

cash  payment  for  shares  under  sect.  25.. 213,  220,  241. 

effect  of  folso  certificate  that  shares  paid  up,  220. 

sect.  20  only  applicable  after  registration  and  only  available  to  a 

registered  company,  and  as  to  undue  similarity  in  adopted  names, 

232,  348,  340. 
directors'  personal  guarantee  for  debt  and  right  to  recoup,  240. 
as  to  removal  of  directors,  242,  293. 
trustee  of  a  bankrupt  shareholder  is  to  be  registered,  and  has  all 

bankrupt's  rights,  280,  410. 
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Companies  and  Companies  Acts— continued. 

sect.  50,  company  cannot  contract  out  of  power  given  by,  to  alter 

articles,  293. 
sect.  161,  limitation  of  time  and  notice  of  dissent  thereunder,  304, 

308. 
sect.  138,  procedure  under,  308. 
rescission  of  allotment  for  deceit,  must  be  before  winding-up  order, 

322. 
directions  as  to  manner  of  making  and  forfeiting  calls  imperatiye, 

344. 
contributory  with  leave  to  sue  in  name  of  company,  on  indemnity, 

becoming  bankrupt,  his  and  his  solicitor's  rights,  352. 
reduction  of  contracts  under  Life  Assurance  Company's  Act,  1870, 
and  generally,  and  adjournment  to  ascertain  views  of  shareholders, 
243,  390,  434. 
Winding-up,  <frc., 
inability  to  pay  debts  (sect.  79)^li8honour  of  large  acceptance,  71. 
secured  creditors,  whether  must  elect  as  to  giving  up  or  retaining 

securities  on  hearing,  99. 
if  substratum  or  raison  d'etre  of  company  gone,  minority  may  apply 

to  wind  up,  413,  438. 
petition  dismissed — creditors  appearing,  but  not  served,  costs  of,  101. 
petitions  not  bond  fide  and  not  usefully  enforceable,  or  largely  opposed 
and  not  filed  by  direct  creditor,  or  solvency  proved,  109,  272,  286, 
387. 
Scotch  witness  objecting  to  be  examined,  15. 

witness  in  general  cannot  appeal  from  order  on  him  to  attend,  278,  396. 
where  one  of  seven  subscribers  of  the  memorandum  is  an  infant,  how 

wound  up,  15. 
official  creditor  refusing  to  take  summons  to  consider  a  claim — 

course,  22. 
rates  and  taxes  after  winding-up  order,  31,  369. 
landlord — when  allowed  to  didtrain  after  winding-up,  47, 369. 
execution  creditors,  when  allowed  to  proceed  against  companies  in 
liquidation,  61,  219. 
Effect  of  sect,  10  of  Judicature  Act,  1875: 

does  not  apply  to  companies  wound  up  at  date,  or  then  being 

wound  up,  88. 
introduces  the  following  bankruptcy  provisioils:  (1)  secured 
creditor  only  to  prove  for  balance  after  valuing  security; 
(2)  applies  to  debts  proveable  and  modes  of  proof,  and  to 
valuation  of  contingent  liabilities;  (3)  the  mutual  credit  clause, 
205,  350,  408,  460. 
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COMPAKIES  AND  COMPANIES  ACTS— COnftnaw/. 

Effect  of  wet,  10  of  Judicature  Ad^  1875 — continued. 

but  not  the  reputed  ownership  clause,  nor  the  right  of  preferential 
proof  to  landlords  or  other  creditors,   or  other   bankruptcy 
rules,  205,  271,  350. 
as  to  judgment  creditors  and  their  rights,  219. 

right  of  set  off,  232. 

unserved  garnishee  order  nisi,  262. 

appointment  of  receiver  and  manager  on  interlocutory  application, 

107. 
costs  of  winding-up  borne  by  equal  contribution,  109. 
jurisdiction  to  restrain  an  action  brought  in  the  United  Kingdom,  113. 
sect  133,  where  several  liquidators,  two,  at  least,  must  act,  120. 
question  as  to  compulsory  winding-up  for  shareholders,  157. 
sect.  147 — order  to  continue  voluntary  winding-up,  161. 
transfer  to  new  companies  rights  of  diverse  classes  of  shareholders, 

169. 
validity  of  election  of  liquidator,  and  how  votes  taken,  and  appoint- 
ment made,  256,  433. 
dismissal  of  claim  against  company  for  non-prosecution  does  not  bar 

same  claim  in  winding-up,  278. 
course  where  member  of  a  company  is  interrogated,  292. 
costs  of  representative  contributory  summons,  356. 
sect.  85  (as  to  restraining  proceedings)  applies  to  an  unregistered 
company,  363. 

Condition,  precedent,  whether  gift  subject  to  can  prevail,  if  not  per- 
formed, 379. 

Conditions, 

in  restraint  of  and  for  consent  to  marriage,  law  as  to,  32,  379. 

in  partial  restraint  of  alienation,  59. 

ignorance  of,  as  affecting  liability  to  perform,  42,  43. 

and  conditional  limitations,  definitions  of,  34. 

Condonation  of  marital  offences.    See  Husband  and  Wife, 

Confidential  communications,  privilege  of,  32,  115. 

Consideration,  good,  necessities  for,  62. 

CoNSTRTTCTiON  of  documents,  rules  as  to,  7,  50,  123,  192,  195,  207,  244, 
306,  376. 

Constructive  Notice, 

of  charge.     See  Mortgage. 
as  between  solicitor  and  client.     See  Solicitor, 
of  tenancy,  by  omission  to  inquire  as  to  possession,  36—38. 
And  see  Notice, 
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Contempts, 

by  adyertisements,  and  applications  to  commit  printers,  357. 
appeals  from  motions,  to  commit  for,  432. 
costs  of  clearing.    See  Costs, 

Contingent  gifts  generally.    See  Will. 

Contingent  remainders,  and  40  &  41  Vict.  c.  33...  148. 

equitable  remainders  as  distinguished  from  executory  devises,  354. 
And  see  Addenda  and  Pretenced  Titles'  Act, 

Contracts, 

ayoidance  of,  or  of  statutory  liability,  by  superhuman  cause,  or  sub- 
sequent statute,  55,  146,  322. 
insolvency,  as  affecting  liability  to  deliver  goods  under,  147. 
subject  to  a  formal  contract,  &c.,  16,  200. 
by  letters,  acceptance  by  contract,  &c.,  16,  229,  464. 
when  time,  essence  of,  and  extended.     See  Time, 
usage  as  evidence  of  distinct  contract,  123. 
uncertainty  of  reservation  in.     See  Vendor  and  Purchaser, 
equitable  assignment  of,  54,  143. 
with  reference  to  future  state  of  law,  55. 
to  purchase  on  valuation.    See  Valuation, 

suspension  of  civil,  until  criminal  remedy  adopted  on,  rule,  447,  448. 
how  waived  by  acts  or  defaults  of  one  of  the  parties  to,  459. 
to  pay  larger  sum  on  non-payment  at  named  time  of  smaller,  470. 

Contributory.    See  Company, 

Conversion, 

of  real  estate,  evidence  of  election  against,  186. 

generally,  trustee's  delay  in,  does  not  affect  cestui  qtie  triut,  66,  431. 

of  advowson  under  trusts,  65. 

where  there  is,  at  testator's  decease,  right  to  call  for  investment  in 

land,  321. 
of  infant's  and  married  woman's  realty.  See  In/ant ;  Married  Woman; 

Partition, 

Conveyancing  and  Law  of  Property  Act,  1881,  sects.  3, 8, 14,  62,  56, 
65  and  70.     See  Leaseholds  ;  Power  ;  Trustee  ;  Vendor  and  Purchaser, 

Convict  liable  to  execution  against  goods  and  bankruptcy — consideration 
of  Felons  Act,  1870....390. 

Copyholder, 

statement  of  law  as  to  rights  of,  and  of  lord,  126,  127. 
trees  and  minerals,  relative  rights  to,  126,  127. 
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Copyright, 

dofinitioii  of,  and  actionable  invasions  of  literary  property,  383. 

held  in  tenancy  in  common,  licence  of  one  to  use,  282. 

none  in  combination  of  words,  must  be  original  work,  383. 

registration  of  serial  publications,  142  197. 

of  newspaper,  371. 

where  real  owner  must  sue,  39,  197. 

assignment  must  be  in  writing,  146. 

importation  and  sale  of,  considered,  and  injunction  against  former,  333. 

piratical  printing  before,  property  in,  after  registration,  318. 

illustrated  catalogues  or  picture  books  as  within  Acts,  469. 

Corporations, 

And  see  Individual  Corporators  and  Municipal  Corporations, 

Cost-book  mining  company,  laws  and  customs  of,  485. 

Costs, 

general  rule  as  to,  and  general  discretion  as  to,  since  Judicature  Acts, 

261,  333. 
against  principal  defendant  include  those  against  formal  co-defendant, 

and  practice  as  to,  362,  383. 
as  between  successful  and  unsuccessful  claim  and  counter-claim,  496. 
where  demurrer  not  filed  although  available,  63. 
practice  as  to  pending  appeal  to  House  of  Lords,  214. 
as  to  allowance  of  refresher  fees  to  counsel,  259. 
staying  proceedings  for,  ponding  appeal,  400. 
set-off  of,  260. 

wife's,  in  defending  charge  of  adultery,  395. 
of  clearing  contempt,  126. 
in  dissolution  of  partnership  actions,  268. 
appeals  for,  what  are  and  what  are  not,  and  right  of  trustees  to  costs, 

383,  435,  492. 
Security  for,  none  from  defendant  or  respondent,  120. 

of  appeal,  poverty  ground  for  and  time  for  application, 

400,  467. 

of  cross  appeals,  400. 

in  partition  action.     See  Partition, 

in  administration.     See  Administration, 

County  Court  Acts  as  affecting.     See  County  Courts ;  Company, 

Counter-claim  equivalent  to  cross-action,  356. 

County  Court, 

action  remitted  to,  under  30  &  31  Yict.  c.  142,  s.  10.. .395. 
admiralty  jurisdiction  of,  in  rem,  under  1869  Act,  317. 
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County  CoxmT — continued, 
equity  costs,  11,  349. 
And  see  Bankruptcy, 

Cousins,  first  and  second,  gifts  to,  in  wills,  323. 

Covenant, 

running  with  land.     See  Land, 
when  repeal  of,  implied  from  subsequent  statute,  66, 
And  see  Contract ;  Husband  and  Wife  ;  Tradcy  d:c. 

Covenants,  usual,  in  lease,  what  are,  17,  205. 

Cranworth's  Act  as  applying  to  expectant  interests,  99. 

Cross-remainders,  rule  as  to  implication  of,  in  wills,  125. 

Crown, 

when  bound  by  a  statute,  282,  372. 

cr>mmand  of,  no  excuse  for  tort,  and  illegal  use  of  legislative  autho- 
rity to  army  officers,  &c.,  185. 
And  see  Interest. 
Curtesy, 

out  of  the  separate  use  realty,  55,  366. 
what  sufficient  entry  for,  366. 

Customs, — 

(1)  in  iron  trade  as  to  negotiable  delivery  warrants ;  (2)  as  to  personal 
liability  of  broker  in  London  dry  goods  market ;  (3)  Gothenburg, 
as  to  measuring  props  for  loading  vessels,  156,  163,  465. 

agricultural,  to  sell  flints  ploughed  up  in  husbandry,  449. 

Cy-prI:s  doctrine  as  to  charities.    See  Charitits;  Wills, 

Damages  instead  of  injunction,  12,  40,  85,  208. 

Debtors  Act,  1869,  exercise  of  jurisdiction  under,  301,  429. 

Debts, 

release  of,  by  acts  and  conduct,  42. 

when  impliedly  charged  on  real  estate  by  will,  and  purchaser'a 
obligation  to  inquire  as  to  existence  of,  429. 

Deceit  and  legal  fraud,  consideration  of  law  as  to,  299,  401,  443. 

Declarations.    See  Evidence, 

Decree,  course  to  impeach  that  of  Appeal  Court  obtained  by  fraud,  189. 

Deeds, 

right  of  tenant  for  life  to,  173. 

inquiries  which  purchasers,  ordinary,  or  by  marriage,  and  incum- 
brancers should  make  as  to,  5,  6. 

parties  to,  bound  by  statements  in,  as  to  objects  of,  d^c,  444. 
And  see  Mortgage  and  Vendor  and  Purchaser. 
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Defekdaitt^s  duties  as  to  disoovering  materiality  of  evidence  specially 
affecting  him  as  one  of  several  defendants,  491. 

Deposits, 

of  cliattels  as  pledges.    See  Pledge. 

on  purchases,  forfeiture  of  on  breach  of  stipulations,  470. 

Detdtue,  effect  of  judgment  in,  197. 

Differentiation,  argument  by,  123. 

Dilapidations, 

on  leasehold  house  specifically  bequeathed,  "  debts  "  being  directed 

to  be  paid  by  another,  275. 
ecclesiastical,  under  34  &  35  Yict.  c.  43,  s.  53.  .96. 

Directors  of  companies.    See  Companies. 

Disclaimer, 

of  trusteeship  and  executorship,  what  sufficient  evidence  of,  186. 
of  onerous  leases,  &c.,  by  trustees  of  bankrupts.    See  Bankruptcy. 

Discount  debentures.    See  Company. 

Discovert  and  production  of  documents,  general  right  to,  not  affected  by 
Judicature  Acts,  includes  right  to  be  released  from  proof  by  getting 
admissions,  124,  462. 

Distress,  landlord's,  and  for  rates.    See  Company  and  Lease. 

Divorce.     See  Costs,  Husband  and  Wife,  and  Bankruptcy. 

Domicile, 

of  origin  and  choice,  and  abandonment  of,  128. 
of  parents  at  death,  effect  on  status  of  children  and  their  rights  in 
parent's  property,  336.    And  see  Addenda. 

Dower.    See  Husband  and  Wife. 

Earmark  of  money,  319. 

Ecclesiastical  Dilapidations  Act,  liability  of  sequestrators,  96. 

Ejusdem  generis  rule  of  construction,  observations  on.  111,  146. 

Election  against  and  for  conversion,  186,  321. 

Elegit.    See  Judgment  Creditor. 

Elizabeth,  Statutes  of  (13  Eliz.  c.  5,  and  27  Eliz.  c.  4),  cases  under,  62, 
107,  167,  182,  433,  435. 

Endowed  Schools  Acts,  1869  (sect.  11)  and  1873.. .413. 

Entireties.    See  Husband  and  Wife. 

Equitable, 

mortgagees  of  chattels  and  land,  rights  of,  191. 

And  see  Mortgage, 
execution  by  appointment  of  receiver,  &c.,  233,  364. 
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Equitable — coniin  ued. 

assignment  of  contracts,  of  policy,  and  of  future  rents,  54,  143,  276. 
remainders  as  compared  with  executory  devises,  and  as  to  doctrine  of 
remoteness,  354. 

**  Etcetera,"  force  of,  in  will,  146. 

Evidence— 

secondary,  of  contents  of  will,  117. 

by  declarations,  117,  118. 

as  to  admitting  claim  on  deceased  person  on  unsupported  evidence  of 
claimant,  496. 

entries  against  interest,  134. 

parol — (1)  as  to  real  purchaser,  and  (2)  to  rebut,  but  not  raise,  a  pre- 
sumptive right,  (3)  as  to  intended  legatees,  173,  236,  36. 

tithe  commutation  map  not  evidence  inter  parteSy  173. 

consent  to  take,  by  affidavit,  229. 

Examiner,  proceedings  before  i)rivate,  180. 

Execution  creditor.     See  Company^  Judgment   Creditor,  and  Editable 
Execution. 

Execution,  stay  of.    See  Appeal, 

Executor, 

power  of,  to  compel  legatees  to  refund,  41 

implied  power  of,  to  sell  real  estate  for  payment  of  debts,  and  obliga- 
tions of  purchasers  from,  429. 
executors  appearing  together  or  separately,  one  making  default,  355. 
actions  against,  ha\'ing  regard  to  3  &  4  Will.  4,  c.  42 . . .  476. 
deferred  legacy  to,  whether  conditional  on  acceptance  of  office,  163. 
disclaimer  of  executorship.     See  Disclaimer, 
de  son  tort.     See  Administration,  &c, 

ExECUTORsniP  expenses,  what  are,  250. 

Executory  devise,  distinguished  from  equitable  remainder,  354. 

Experts,  none  sent  to  report  to  Court  on  applications  for  injunctions,  47. 

False  representations.    See  Fraud, 

**  Family," 

moaning  of,  in  gifts  to  by  will,  as  to  realty  and  personalty,  135. 
restrictions  on  sale  out  of,  means  blood  relations,  60. 

Farming  stock  carries  growing  crops  to  legatee,  346. 

Felons  Act,  1870.    See  Convict, 

Fiduciaries.    See  Trustees, 

Fines  in  Leases,  232. 

p.  L  L 
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Fines  and  Recoveries  Act,  sect.  22,  when  equitable  tenant  for  life  pro- 
tector, and  principle  of  Church  v.  Edtvards,  224,  86. 

Fixtures,  Tenants'.    See  Tenants'  fixtures. 

Foreign, 

action  contemporaneous  with  English,  rule  as  to,  480. 
goyemment,  stocks  or  funds  of,  what  are,  187. 
bonds,  effect  of,  in  England,  171. 
foreigner's  property  as  liable  to  succession  duty,  204. 

Forfeiture, 

on  bankruptcy  under  clauses  in  will,  144,  227,  451. 
from  breaches  of  coyenants,  468. 

Forged, 

deeds,  effect  of,  462. 

bills,  proof  on  in  bankruptcy,  447. 

Fraud, 

joint  defendfmts  in  action,  liabilities  inter  se,  16o. 
judgment  of  Appeal  Court  obtained  by,  how  impeached,  189. 
of  directors  of  companies.     See  Companies, 

definitions  of  fraud  inyolving  liability  and  false  representations,  300, 
401,  443. 

And  see  Amendments;  **  A^s  rule  of  the  3;"  Arbitration, 

Frauds,  Statute  of.     See  Statute  of  Frauds, 

Fraudulent  preference.    See  Bankruptcy ;  Companies, 

Freebench  as  barred  by  general  devise,  51. 

Friendly  Societies,  effect  of  loan  to,  for  iUegal  objects,  390. 

Future  rights,  as  to  declarations  respecting,  152,  183. 
calls.     See  Company,    And  see  Patent  and  Bents, 

Game,  right  to  shoot  and  take,  451. 

Gaming  debts,  notes  for,  &c.,  238. 

Garnishee,  order  nisi,  effect  of,  on  debt  and  mortgage  debt,  262,  365. 

Goodwill, 

assignment  of,  includes  name,  255. 

of  public  house  passes  with  house,  265. 

of  solicitor's  business,  whether  any,  488. 

effect  of  sale  of,  in  all  respects,  and  suggestions,  324. 

Grant, 

taken  most  strongly  against  grantor,  as  to  maxim,  192. 
when  presumption  of  lost  under  Prescription  Act,  214,  290. 
non  derogation  from  a  man's  own,  311,  345. 
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Growing  crops  pass  under  **  farming  stock,"  340. 
And  see  BiUs  of  Sale, 

Guardian,  condition  precedent  for  consent  of,  to  mariiage,  in  will,  379, 
And  see  Places  of  Worship  Sites  Ad,  1873. 

Hard  bargain,  what  is,  212. 

Heir  or  heirs,  and  heirs  or  next  of  kin,  gifts  to,  243,  244. 
And  see  Will. 

Heirlooms,  as  to  applications  by  tenant  for  life  to  sell,  131. 

Highway  or  not,  question  by  whom  decided,  105. 
Act,  sect.  65,  meaning  of  word  "owner"  in,  271. 

Hotchpot  clause,  and  as  to  interest  on  advances  under,  95,  353. 

Houses,  under  Inhabited  House  Dutj-  and  Parliamentary  Begistration 
Acts,  137,  405,  412. 

Husband  and  Wife, 

extinguishment  of  obligations  between,  267. 
pleading  by  husband  under  37  &  38  Vict.  c.  60 . . .  315. 
presumptions  as  to  advances  between  on  deposits  in  joint  names,  pur- 
chase of  stock,  &c.,  64. 
effect  of  protection  order  on  legacy  to  wife,  58. 
Adultery  f 
when  cause  for  varying  settlements,  90,  91,  460. 
when  husband  entitled  to  decree  for  dissolution  on  continued  adultery 
of  judicially  separated  wife,  486. 
Alimony, 
application  to  increase  stipulated  sum  on  husband's  adultery,  440, 

461. 
security  for,  461. 
Condonation  of  marital  offences  may  be  final,  486. 
Dower, 
(old  law),  effect  of  special  reservations  of  the  equity  of  redemption, 

196. 
(new  law),  barred  by  devise  on  trusts  for  sale  and  conversion,  51,  52. 
Marriage  Settlements.     See  Adultery  {supra). 
covenants  to  settle  after  acquired  property,  construction,  and  satis- 
faction of,  70,  112,  240,  279,  296. 
whether  barred  by  discharge  of  covenantor  in  bankruptcy,  392. 
how  affected  by  appointment  changing  interest  taken  in  default,  279, 

296. 
wife's  agreement  to  settle  realty,  145. 

suggestions  for  framing  to  meet  event  of  intestacy  of  wife,  &c.,  211. 
in  favour  of  next  of  kin  of  wife  when  irrevocable,  458. 
And  see  Adultery  {sup.) 

LI,  2 
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Husband  and  Wife — continued. 

Married  Women^s  Property  Act,  1882, 
effect  under,  of  (1)  gift  to  and  another,  (2)  tenancy  by  entirety,  (3) 
severance  of  joint  tenancy,  (4)  contracts  to  convey  wife's  realty, 
(5)  rights  of  survivor  failing  disposition,  (6)  whether  applies  to 
wills  made  before  it,  and  (7)  as  to  acknowledgments  by  the  wife, 
54,  65,  168,  211,  318,  366,  368. 
general  torts  of  wife,  69. 
Separate  use, 

the,  its  incidents  and  results,  and  restraint  on  anticipation,  21,  54,  55, 

69,  129,  209,  364,  368. 
alienation  pending  action  and  judgment  to  charge,  364. 
And  see  Costs ;  Curtesy ;  Next  Friend ;  Partition, 

Illegitimate  Child, 

mother^s  right  to  custody  of,  490. 

children,  gifts  to,  13. 

recognized  child  included  under  word  **  family,"  136. 
Illusory  appointments,  see  Power, 
Income  Tax, 

what  words  in  will  authorize  deduction  of,  475. 

liability  to  of  foreign  telegraph  company  with  cables  here,  and  what 
are  **  profits,"  405,  408. 

privileges  of  Crown  and  Postmaster-general  as  to,  407. 

Income  of  Leoagies, 

accretions  on,  99. 

gift  of  intermediate  when  vests  legacy,  102. 
Incorporation  by  reference,  and  effect  of,  101. 

Incumbent's  Eesignation  Act,  1871,  provision  under  inalienable,  and 

not  subject  of  set-off,  378. 
Indemnity  as  condition  precedent  to  suing,  as  to,  352. 

And  see  Principal  and  Agent ;  Trustee, 
Individual  Corporators,  when  they  may  sue,  63. 
Infant, 

filing  bill  in  equity  to  recover  land,  26. 

conversion  of  real  estate  under  Lands  Clauses  Consolidation  Act  where 

purchase  money  paid  into  Court  (sect.  69),  199. 
purchase  money  paid  into  Court  (sect.  69)  by  order  for  sale  in  parti- 
tion action,  36,  108. 
attempted  charge  by  deed  on  reversionary  property,  145. 
children,  as  to  custody  of,  162. 
consent  by  to  change  of  investments,  207. 
.  ratification  by  what  sufi&cient  and  void  agreement  to  settle  by,  effect 
of,  228. 
And  SCO  Tifihl'rvjfiry :  C\mtrnri ;  Power;  Settfementf  d:c. 
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Inhabitants  of  a  parish  claiming  a  profit  a  prendre y  214. 

Injunctions, 

jurisdiction  by,  founded  on  contract  only,  27,  110. 

when  no  negative  contract,  11,  12,  27,  110. 

quia  timet,  when  granted  (1)  generally,  (2)  where  right  to  trespass 

claimed  although  intention  to  do  so  denied,  26,  162,  220,  302. 
the  effect  of  the  Judicature  Acts  as  to  the  right  to  grant,  221,  234. 
Mandatory f  when  granted,  and  when  damages  (imder  Cairns*  Act)  in 

lieu  of,  41,  78,  85,  208. 
to  restrain  interference  with  ancient  lights,  40. 
when  granted  to  reversioner  alone,  and  when  occupier  must  be  joined, 

58,  82,  112,  438. 
for  temporary  injuries,  85,  112.  ^ 

As  against  Public  Bodies,  breaking  statutory  provisions,  &c.,  45, 104, 162. 
where  peri)etual  injimction  obtained  against  such   bodies,    which 

succeeded  by  others,  fresh  application,  381. 

where  injury  irreparable  and  insufferable,  no  notice  of   action 

required,  174.    And  see  Addenda, 
At  instance  of  Public  Bodies,  doctrine  of  acquiescence  not  applied 

against,  162. 
distinct  properties  should  be  distinctly  represented,  106. 
against  divulging  confidential  communications  or  trade  secrets,  32. 
where  title  must  be  established  or  admitted  before  grant  of,  40,  41. 
none  where  no  action  lies  for  alleged  trespass,  438. 
against  noises  and  nuisances  generally  caused  in  prima  facie  ordinary 

conduct  of  business,  and  how  affected  by  Statute  of  Limitations, 

47,  290. 
to  restrain  a  libel,  and  on  interlocutory  motion,  221,  462. 
against  proceedings  of  criminal  nature  when  contemporaneous  equity 

proceedings  with  like  object,  18. 
against  unfair  appropriation  of  another's  trade  by  undue  similarity 

in  adopted  name,  &c.,  110,  254. 
when  application  premature,  439. 

at  instance  of  landowner  against  use  of  sewers  by  persons  not  en- 
titled, 441. 
where  breach  by  defendant  and  others  permitted  for  some  time,  467. 

And  see  Arbitrator;  Company;  Husband  and  Wife;  and  Patent. 

Insurance  and  Insueance  Company, 

good  faith  in  contracts  of  life  assurance,  evasive  answers  to  questions, 

&c.,  255. 
contract  of  insurance  one  of  indemnity  only,  359,  458. 
mere  depositee  of  policy  cannot  solely  give  recaipt,  144. 

And  see  Average;  Trustee  Belie/  Acts;  and  Vendor  and  Purchaser, 
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Interest, 

when  recoverable  generally,  and  from  Crown,  372. 

demand  of  wrong  balance  in  pleading  not  foundation  of  daim  for, 

329. 
on  legacies  charged  on  land  or  proceeds,  27. 
and  increase  on  specific  and  severed  general  legacies,  352. 

And  see  Hotchpot;  Railway  Company. 

IXTERLOCUTORY  ORDERS, 

control  over  errors  in,  &c.,  281. 

application,  question  of  merits  or  privileges  should  not  be  decided 
on,  53. 

Interroqatories  tending  to  criminate,  course  as  to,  227. 

Intestacy,  presumption  against,  111,  146,  190,  358. 

"  Issue."    See  WUh. 


Joint  Tenancy,  severance  of,  by  marriage,  54. 

Joint  Defendants,  title  paramount  as  between,  must  be  subject  of  sepa- 
rate action,  183. 
And  see  Fraud, 

Jointress,  equity  of,  to  require  re-investment  in  land,  277. 

Judgment, 

{elegit)  creditor,  rights  of,  8,  48,  233,  364. 

And  see  Receiver, 
notice  of  motion  for  in  default  of  pleading,  125. 

Judicature  Acts,  whether  they  affect  procedure  only,  or,  in  part,  prin- 
ciples, 221,  222. 
And  see  Costs;  Company;  Injunction;  Lease;  Receiver ^  &c. 

Jurisdiction, 

when  defendants  (served  out  of)  appear  here,  486. 

defendant  served  out  of,  may  show  that  no  cause  of  action  within, 

401. 
where  parties  here  liable  to  pay  or  secure  money,  486. 

And  see  Foreign;  Scotland. 

Jury,  present  rules  as  to  right  of  trial  by,  447. 

Keith  v.  Burrows,  approval  of  principle  of,  306. 

Laches,  inaction  by  specialty  creditor  for  eighteen  years  not,  416. 
L.VMMA8  lands,  180. 
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Land,  grant  of  reserving  sub-soil  or  minerals,  relative  rights,  56,  57. 
support  of,  by  neighbour's,  179. 
what  are  *'  actions  to  recover,"  and  what  claims  can  be  joined  in  such 

actions,  IIG. 
covenants  running  with,  57,  483. 

And  see  In/ant  and  Married  Woman, 

Landlord's  right  of  distress  as  against  companies.    See  Company. 
under  agreement  for  lease.    See  Lecue, 

Lands  Clauses  Consolidation  Act, 

easement  as  subject  for  compensation  only,  53. 

power  to  block  ancient  rights  under  provisions  of,  67. 

certificate  of  two  justices  under  that  capital  paid  up,  25. 

costs  of  re-investment  of  moneys  produced  by  redemption  of  land- 
tax,  59. 

sect.  36,  applications  to  make  awards  under  rules  of  Court,  65. 

sect.  69,  meaning  of  word  **  settled,"  &c.,  199. 

sect.  85,  non-performance  of  condition  of  bond  to  landowner,  pay- 
ment out  to  him,  249. 

power  of  umpire  to  state  special  case,  136. 

sect.  3,  statutory  privilege  of  running  trains  over  line  of  another  not 
an  easement,  480. 

sects.  7  and  9,  sale  for  cestui  que  trust  and  by  valuation  under,  389. 

compulsory  power  under  Act  to  take  minerals  without  land,  415. 

conveyances  under,  generally  and  as  not  including  minerals  unless 
named,  389. 

money  paid  into  Court  under,  is  **  cash  under  control  of  Court,"  478. 

tenant  for  life's  petition  under,  for  interim  investment  and  on  whom 
served,  122,  314 

compulsory  purchase  of  leaseholds  under,  re-investment  at  instance 
of  life  owner,  314. 
And  see  In/ant;  Married  Woman;  Railivay  Company, 

Land-tax  Eedemftion  Act,  application  of  surplus  moneys,  under,  17. 

Latebal  support  of  land.    See  Land, 

Lease, 

what  are  *^  usual  covenants,"  in,  17,  205. 
Agreement  /or, 
effect  since  Judicature  Act  of  possession  taken  under,  on  right  of 

distress  and  remedy  for  performance,  &c.,  466. 
for  *'  any  period  the  lessee  may  feel  disposed,"  followed  by  possession 

and  expenditure,  263. 
(1)  not  stipulating  date  of  commencement  of  term,  (2)  but  containing 

words  **  immediate  possession  if  required,"  and  **  present  demises," 

416. 


520  GENERAL  INDEX. 

Lease — continued, 
Foiver  of  Letising, 

**  the  tenant  covenanting  to  improye  or  repair,"  what  an  exercise  of, 

413. 
relative  powers  of  tenant  for  life  and  trustees.     See  Tenant  for  Life; 
Trtisiees, 
And  see  Nominee;  Bates, 

Leases  and  Sales  of  Settled  Estates  Act, 
sect  32 ...  86. 
sect.  14  . . .  111. 

fund  in  Court  under,  for  tenant  in  tail,  execution  of  disentailing 
deed,  97. 

Leaseholds, 

long,  not  **  real  securities,"  337. 

whether  settlement  of,  can  be  voluntary  under  27  Eliz.  c.  4 . . .  274, 

275,  482. 
when  title  to  shown,  and  when  title  to  underlease  sufficient,  315. 

Legacies, 

assigned,  are  subject  to  all  liabilities  of  assignors  in  respect  of  them, 

372. 
when  charged  on  residuary  realty  and  personalty,  19,  131. 
accretions  of  income  on  contingent  legacies,  and  gifts  of  intermediate 
income  vesting  legacy,  99,  102. 
And  see  Executor ;  Interests  ;  Husband  and  Wife  ;  Specific  Legacy; 
Will. 

Legal  Estate, 

contract  to  convey ;  effect  on  priorities,  5,  6. 

actual  conveyance  of,  in  breach  of  trust,  37,  38. 

in  lands  validly  contracted  to  be  sold,  devise  of,  121. 

what  confers  in  wills,  before  and  since  Wills  Act,  79,  124,  430. 

Legitimacy  of  children,  whether  a  question  of  status  or  parents'  domi- 
cile, 336.     And  see  Addenda, 

Letters,  contracts  by.     See  Contracts  by,  16,  229,  464. 
And  see  Solicitor, 

Libel  if  restrained  by  injunction.    See  L^ junction. 

Licensor,  when  liable  for  acts  of  licensee,  18. 

Lien.     See  Pledge ;  Solicitor. 

Life  Insurance.     Seo  Company;  Contract;  Equitable  Assignment, 

Lights,  ancient.     See  Ancient  Lights, 
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Limitations,  Statute  of, 

3  &  4  Will.  4,  c.  27,  S8.  3  &  4  . . .  43. 

8.  8,  effect  of,  and  time  from  which  runs,  297. 

ss.  16  &  28,  effect  where  mortgagee  omits  to  take 

possession  of  same  closes,  360. 

accrual  of  cause  of  action  in  lifetime  of  testator  or  intestate ;  time 
from  which  runs,  and  in  case  of  agency  continuing  at  death,  1,  2. 

when  remedy  against  mortgaged  estate  barred,  remedy  on  covenant 
also  gone,  481. 

effect  of  receipt  of  rent  generally,  and  of  payment  by  tenant  to  mort- 
gagee in  possession,  394,  427. 

effect  of  taking  possession  of  part  only  of  mortgaged  premises,  360. 

runs  as  against  mortgagee  from  year  after  discharge  of  mortgage 
debt,  484. 

effect  of  barring  not  revived  by  subsequent  pajTuent  or  acknow- 
ledgment, but  how  subsequent  payment,  &c.,  may  be  used,  415. 

runs  from  demand  of  note  payable  on  demand,  329. 

payment  on  general  account  necessary  to  revive  whole  account,  293. 

effect  of,  on  light  to  recover  legacies  where  no  executor  appointed,  or 
on  death  intestate,  482. 

effect  of,  where  entry,  under  void  lease,  and  no  rent  paid,  150. 
And  see  Adminietrator  ;  Injunction. 

Liquidated  damages  or  penalty,  law  as  to,  470. 

Liquidator,  official,  election  of,  and  generally.    See  Company, 

Lis  pendens,,  application  to  vacate  registration  of,  128. 

Literary  property.    See  Copyright 

Local  Acts,  effect  of  directions  in,  as  to  applications  of  revenue,  407. 

Locke  King's  Act.    See  Mortgage, 

Lodgers.     See  Parliamentary  Franchise, 

Lottery  Act,  society  for  making  advances  to  members  by  lot,  271. 

Lunacy  and  Lunatic, 

lunatic  not  so  found ;  jurisdiction  as  to  custody  and  maintenance,  110. 
application  here  for  supersedeas  of  Irish  proceedings  in  lunacy,  423. 
special  allowances  out  of  surplus  income  and  estates  tail  charged 

therewith,  433. 
arrears  of  allowance  must  not  be  mortgaged,  464. 
trustee  lunatic,  appointment  of  new  for,  practice,  496. 

Maintenance, 

provisions  for  children  which  amount  to  contract  in  relief  of  father,  478. 

under  Cranworth's  Act,  98,  99. 

railway  maintenance.    See  Railway,  269. 
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Manager.    See  Receiver. 

Mandatory  injunctions.    See  Ivjunctions. 

Marine  Mutual  Association.    See  Company, 

Marriage,  conditions  restraining,  32 — 3d,  379. 
precedent  for  consent  to,  379. 
coyenant  not  to  revoke  will  as  affected  by,  497. 
And  see  WiU, 
Married  Women's  Property  Act,  1882,  and  married  woman. . 
See  Husband  and  Wife, 

Master  and  apprentice.    See  Apprentice, 

Matrimonial  Causes  Acts.    See  Husband  and  Wife. 

Mayor's  (Lord)  Court,  prohibition  to,  68,  142. 

Measure  of  damages  where  disturbance,  but  not  eviction,  262. 
And  see  Ship, 

Medical  practice,  agreement  for  sale  of.    See  Specific  Performance, 

Meetings,  common  law  as  to  voting  at,  256. 

Metropolitan  Paving  Act, 

expenses  of  investment  of  purchase  money,  199. 
Valuation  Act,  137. 
Building  Act,  and  party  walls,  217. 

Streets  Improvement  Act  (40  &  41  Vict.  c.  235,  s.  33),  meaning  of 
word  **  take  "in,  and  effect  of  conditions  requiring  prior  satisfying 
of  Secretary  of  State  as  to  accommodation  for  ejected  occupants,  476. 
Minerals,  reservation  of,  by  landholders  generally,  56,  57. 

include  flints,  &c.,  449. 

And  see  Copyholds;  Lands  Clauses  Consolidation  Ads;  Trustees, 

Mistake, 

voluntary  payment  by,  20. 

in  law  and  fact,  enabling  joinder  of  another  plaintiff,  154. 

Money,  earmark  of,  and  following  in  hands  of  fiduciaries.    See  Earmark 
and  Trustees, 

Mortgage, 

power  to  raise  money  by,  includes  costs  of  raising,  38. 

constructive  notice  by  omission  to  inquire  for  deeds,  and  effect  in 

priorities,  5,  6. 
contemporaneous  and  collateral,  of  two  properties,  with  and  without 

special  declaration  as  to  primary  liability  of  one,  250,  343. 
by  solicitor;  suppression  by  him;  subsequent  security  by  him  on 

other  property,  62. 
garnishee  order  nisi  does  not  transfer  the  debt,  365. 
incidence  of,  under  Locke  King's,  and  amending  Acts,  9i  25,  238. 
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MORTOAG  E — COM  tin  ued, 

these  Acts  apply  in  questions  of  contribution  between  devisees,  238. 

attornment  clause,  in  full  consideration  of,  264. 

mortgagee,  bond  fide,  making  disallowed  claim ;  costs,  474. 

devises  by,  when  passing  legal  estate,  95. 

mortgagee  in  possession,  just  allowances  to,  and  effect  of  wilful  de- 
fault as  to,  204,  223. 

receipts  of  rents  by,  effect  on,  proviso  for 

reduction  of  interest  if  enough  to  pay  same,  and  generally  as  to 
appropriation  of  rents  to  interest,  341,  394,  428. 

mortgagor  of  business  premises  preventing  mortgagee  from  taking 
possession,  385. 

mortgagee*s  right  to  copy  re-conveyance  or  transfer,  371. 

mortgagoe*s  rights,  having  regard  to  28  &  29  Vict.  c.  86  . . .  163. 

mortgagee,  exercise  of  power  of  sale  when  nothing  due,  132. 

right  of  mortgagor  to  assignment  instead  of  re-conveyance,  notwith- 
standing intermediate  incumbrance,  443. 

no  re-conveyance  necessary  after  thirteen  years  from  discharge  of 
mortgage  debt,  484. 

equitable.     See  Equitable  mortgage, 

Touimin  v.  Steere,  doctrine  of,  157. 
Foreclosure, 

when  decree  re-opened,  202. 

order  for  sale  before  decree  absolute,  when,  435. 

interlocutory  ax)plication  for  sale,  256. 

action  by  one  of  three  mortgagees  making  other  two  defendants,  258. 

is  one  to  ** recover  land"  within  7  Will.  4,  and  1  Vict.  c.  28,  and 
3  &  4  WiU.  4,  c.  27 . . .  427. 

trustees  do  not  represent  cestui  que  trust  in,  259. 
Bedemption  Action,    Trustees  represent  cestui  que  trust  in,  259. 

And  see  Limitations,  Statute  of;  Solicitor ,  etc. 

MOBTMAIN,  statute  of, 

what  deeds  void  as  devices  to  escape,  61,  184,  417. 
trust  to  hire  rooms  for  purposes  of  charity,  419. 

Multitude  interested  in  right,  representation  of  by  one,  134. 

Municipal  corporations,  powers  of,  to  defend  property,  and  apply  rates  to 
expenses,  246. 

Election  Court  is  of  Eecord — retrospective  rate  to  pay,  expenses  of, 
under  35  &  36  Vict.  c.  60,  s.  60,  and  Treasury  certificate  as  to 
ministerial  act,  tc?.,  445. 
And  see  Bankruptcy, 

Name  and  arms  clause,  compliance  with,  42,  101. 
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Name,  special,  of  house  or  land,  or  person,  no  exclusiye  right  to,  249,  254. 
And  see  Qoodwill ;  Injunction  ;  Solicitor, 

Nayigable  river,  reasonable  use  of,  155. 

Ne  exeat  regno,  when  process  applicable,  293. 

**  Nephews"  and  **  Nieces,"  meaning  of,  in  wills,  35. 

"New  street,"  under  Local  Government  Act,  1858,  and  Public  Health 
Act,  1875  . . .  466. 

New  Trial, 

granted  at  instance  of  one  of  several  defendants,  applies  to  all  parties, 

126. 
to  what  division  applications  to  be  made,  147,  198. 
four  days  rule,  126. 

**  Next  of  kin  "  or  heirs.     See  Htira, 

Next  friend, 

of  married  woman  suing,  liability  to  produce  authority,  425, 
of  insane  partner  suing  for  dissolution,  43. 

Nominee,  agreement  to  grant  lease  to,  17. 

Notice, 

having  regard  to  Begistration  Acts,  93. 

of  action  against  Board  of  Health  when  necessary,  and  object,  174. 

And  see  Addenda, 
of  lessor's  title,  and  of  restrictive  covenants  in  lease,  373. 
constructive.     See  Constructive, 

And  see  Judgment ;  Mortgage ;  Solicitor ;  Vendor  ;  Purchaser, 

Nuisance.    See  Injunction, 

Occupier, 

as  plaintiff  for  temporary  nuisances,  58,  82,  112. 

liability  of,  for  acts  of  persons  bi'ought  by  him  on  land,  18. 

Overseers  cannot  apply  rates  to  cost  of  opposing  bill,  247. 

Pannage,  right  of,  213. 

Parliamentary  franchise,  lodgers  and  occupiers,  411,  412. 

Parol  evidence.     See  Evidence, 

Particular  average,  ship's  papers  to  be  produced  in  action  for,  403. 

Partition, 

is  authorized  by  ordinary  power  of  sale  and  exchange,  132. 

Act,  1868,  not  applicable  where  valid  existing  power  (distinguished 
from  trust)  for  sale,  466. 

sect.  5  only  applies  where  sects.  3  and  4  do  not,  74,  257. 

costs  of  action  divided  according  to  interests,  322. 
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Pabtition— co«<i«  ued, 

where  some  parties  absent,  and  others  wish  sale,  course,  3o0. 
effectof  decreefor  sale  on  married  woman's  and  infant's  realty,  108, 261, 
married  woman's  request,  and  separate  examination  as  to  sale  and 

election,  75,  261. 
immediate  decree  for  sale  on  admissions,  263. 
in  complicated  case,  all  being  before  Court, 

68. 
judgment  for  sale  where  parties  to  action  not  interested  in  a  moiety,  338, 
separate  application  for  appointment  of  new  trustee  necessary,  68. 

And  see  Power  of  Sale  and  Exchange. 

Partxer  and  Partnership, 

definitions  of  relationship,  7d,  166. 

when  insolvent  business  improved  by  surviving  partner,  66. 

**  profits  "  include  rise  in  value  of  asset,  66. 

mercantile  partnership,  contract  for  value,  joint  and  several,  91,  92, 93. 

Bovill's  Act  generally,  and  as  affecting  mortgagee's  rights,  163,  166. 

defendant  partner  may  now  get  receiver,  101. 

rule  as  to  unregistered  mortgages  by  directors  not  applied  to,  176. 

one  partner  engaging  in  another  business  in  breach  of  articles,  215. 

no  implied  authority  to  one  partner  to  renew  lease  of  business  pre- 
mises, 216. 

dissolution^  costs  of  action,  how  borne,  (1)  where  cause  breach  of 
articles,  and  (2)  not  so,  268. 

debt  to  one  partner  from  firm,  how  treated  in  action,  268. 

from  what  time  dissolution  under  judgment  dates,  369. 

knowledge  of  one  partner  of  fraud  on  firm  by  a  third  person,  effect  on 
co-partners,  343. 

And  see  Bankruptcy  and  Next  Friend. 

Party- WALLS,  (1)  in  London,  (2)  elsewhere,  general  rights  as  to,  217. 

Patents, 

law  as  to,  and   consideration  of  sufficiency  of,  (1)  provisional  and 

final  specifications,  (2)  claims,  (3)  particulars  of  alleged  breaches, 

49,  119,  138,  151. 
**  first  and  true  inventors,"  119. 

when  not  distinctive,  and  where  false  assertion  that  patent  held,  180. 
when  interlocutory  injunction  granted  for  infringement,  53, 
contract  to  assign  future  patents,  84. 
notice  not  to  infringe  when  restrained,  and  when  it  must  be  followed 

by  action,  and  prima  facie  presumption,  of  validity  of,  335. 
no  infringement  by  mere  sale  of  component  parts  of  patented  article, 

286. 
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Patents — contin  ued, 

a  patentee's  right  to  account  of  profits  from  an  infringer  is  provable 

in  bankruptcy,  489. 
M.  E.*s  jurisdiction  over  as  keeper  of  the  records,  67,  172. 

Payment  into  Court,  order  for  on  admissions,  218. 

Penalty  or  liquidated  damages,  law  as  to,  470. 

special  statutory  is  in  general  exclusive  remedy,  333. 

Perpetual  Commissioner  need  not  be  appointed  for  county  in  which 
acknowledgment  taken,  130. 

Perpetuities,  the  legalized,  437. 

Perpetuity.    See  Bemoteneas. 

Personal  representatives,  gifts  to,  7,  147,  194. 

Piracy  of  Copyright.    See  Copyright 

Places  of  Worship  Sites  Act,  1873,  guardianship  of  infant  son  tenant  in 
tail  for  purposes  of,  104. 

Pledge  of  chattels,  rights  under,  191,  394. 
of  specific  bequest'.     See  Specific  Legacy, 

Poorest  of  my  kindred,  gift  for,  219. 

Portions, 

presumption  against  double,  130. 
satisfaction  of,  57,  58,  129. 
And  see  Child, 

Possession  giving  as  part  performance  of  verbal  contract  to  give  house,  1 91 . 

Power  of  Appointment, 

definition  of,  as  to  exercise  of,  and  by  what  law  exercise  of  con- 
trolled, 338,  382. 

(1)  simply  collateral ;  (2),  in  gross ;  (3),  with  interest,  303. 

what  powers  an  infant  may  exercise,  207,  303. 

how  far  fiduciary,  and  subsequent  covenant  as  satisfj^ing  or  relieving 
limited  appointment,  341. 

how  affected  by  sect.  27  Wills  Act,  321. 

excessive  exercise  of,  how  deficiency  supplied,  and  hotchpot  clauso  as 
affecting,  94. 

one  object,  and  one  not,  and  intermediate  income  in  that  case,  155, 
351. 

non-exclusive,  what  is,  and  exercise  where  by  legal  effect  each  will 
take  something,  18,  19. 

exclusive  powers,  what  are,  188. 

general  exercise  by  appointment  to  donee  herself,  6. 

illusory  exercise  of,  and  as  to  generally,  18,  19,  258. 

exercise  made  contingently  on  survivorsliip,  258. 
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Power  of  Appointment— con^iwwfJ. 

appointment  of  realty  or  personalty  failing  by  lapse,  285,  338. 
proof  of  non-execution  of  appointment,  82. 
And  see  Huslntnd  and  Wife. 

Power  of  Sale, 

distinguished  from  trust  for,  388. 
and  exchange  authorizes  partition,  132. 

OS  affected  by  rules  against  remoteness  or  perpetuity.    See  Remottness, 
And  aee  Administrator ;  Executor;  o-ndTruitee. 

Precatory  Trusts, 

and  principle  of,  Briggs  v.  Penny ,  194. 

for  children,  alone,  authorizes  settlement  to  separate  use  of  daughters, 
199. 

Preference,  fraudulent.     See  Bankruptcy  and  Company, 

Preferment  and  advancement  clauses,  50,  98. 

Prescription  Act, 

(2  &  3  Will.  4,  c.  71,  s.  2),  consideration  of,  and  right  to  complain 

when  nuisance  arises,  290. 
as  to  right  of  lateral  support,  179. 

Pretenced  Titles  Act,  how  affected  by  8  &  9  Vict.  c.  106,  s.  6 , . .  444. 

Principal  and  Agent, 

English  agents  for  foreign  principals,  464. 
rule  as  to  set-off  between,  in  undisclosed  agency,  465. 
indemnity  of  agent  by  principal,  27. 
And  see  Accounts;  Bankruptcy;  Broker;  Confidential  Communica' 
tions,  and  Limitations,  Statute  of. 

Priority  as  between  incumbrancers.    See  Mortgage, 

And  see  Legal  Estate;  Mortgage;  Vendor  and  Purchaser, 

Privilege, 

on  ground  of  moral  or  social  duty  to  conununicate,  428. 
rules  as  to  professional,  115,  328,  381. 
none  to  ordinary  master's  answers  as  to  servant,  306. 
if  answers  incriminating,  306. 
And  see  Interlocutory  Application, 

Prohibition, 

against  illegal  reference  under  regulation  of  Bailways  Act,  1 873 . . .  364. 
application  for  by  strangers,  74. 
And  see  Mayor* s  Court, 

Promissory  note,  presumption  from  age  of  as  to  discharge,  329. 

Proprietor  sufficient  description  of  vendor,  24. 
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Public  Health  Act,  1875.    See  New  Street;  Notice  of  Action, 
sect.  275,  as  to  rates  on  owners,  and  who  are,  465. 

Quia  timet  injunctions.     See  Injunction, 

Eacino  debts,  promissory  note  for,  238. 

Railway  Companies, 

temporary  possession  of  lands  for  purposes  of,  74. 

Board  of  Trade  inspector*8  report  on  works,  151. 

right  of  to  soil  superfluous  lands,  and  their  land  generally,  and  what 

lands  are  superfluous,  and  what  works  accommodation  works,  252, 

309,  437,  457. 
mutual  working  agreements  between,  252,  269. 
what  are  works  of  maintenance,  269. 
rolling  stock  exempt  from  execution  but  subjected  to  receivership,  &c. 

at  instance  of  judgment  creditor,  316. 
charging  order  on  parliamentary  deposit  and  appointment  of  receiver, 

370. 
bond  fide  opinion  of  engineer  as  to  requirements  guide  Court,  67,  415. 
notice  to  treat  by  and  liability  to  interest  when  arising,  379. 
remaining  in  possession  after  statutory  period  without  having  pur- 
chased, entry  by  must  be  accompanied  by  user,  477. 
Railways  Clauses  Act,  1845,  s.  127,  and  validity  of  option  to  require 

re-conveyance,  436. 
Railways  Regulation  Act,  1873,  effect  of  reference  thereimder,  363. 

And  see  Lands  Clauses  Consolidation  Act, 

Rates  and  Taxes,  incidence  of,  under  covenants  as  between  landlord  and 
tenant,  474. 

Receipts,  power  to  give  implied  from  power  to  sell,  49. 

implication  as  to  from  Conveyancing  Act,  1881,  sect.  55  . . .  183. 
Receiver, 

may  be  appointed  by  motion  in  original  action,  and  generally  as  to, 

233,  234,  364. 
where  only  an  executor  de  son  tort  party  to  administration  action,  9. 
personally  making  advances,  494. 

in  action  to  recover  land,  under  equitable  title,  where  title  disputed, 
463. 

And  see  Bankrujjicy ;  Company;  Judgment  Creditor;  Mortgage; 
Partnership;  Railway  Company, 

Recital,  untrue, 

of  payment  of  trust  fund  to  trustee,  6. 

when  creating  a  specialty  debt,  6,  7. 

when  admissible  to  explain  body  of  deed,  240. 
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Beqistration  asd  Eegistration  Acts.    See  Annuities ;  Company;  Notice, 

Behoteness,  rules  as  to— 

(1)  gifts  in  wills  generaUy,  153,  340,  397,  425. 

(2)  as  to  powers  of  sale,  387. 

(3)  equitable  remainders,  354. 

(4)  restraint  on  anticipation,  21,  273. 

(5)  unlimited  option  to  railway  company  to  re-purchase,  436. 

Bents  and  Profits, 

trust  to  raise  or  pay  gross  sums  out  of,  103. 
future  cannot  be  verbally  assigned,  27G. 
And  see  Equitable  Aseignment, 

Bepresentatives.     See  Personal  Representatives. 

Bepuonancy  by  attempted  restraint  on  legal  devolution,  97. 

Besginded  Contract,  no  damages  in  respect  of,  291. 

Bescission  of  Contracts,  guide  of  Court  as  to,  401. 

Besidue,  when  ascertainable,  148. 

Bestraint, 

on  alienation,  to  what  extent  allowed,  59. 
of  trade,  what  is  and  is  not,  31,  82,  212. 

An^  s^Q  Husband  and  Wife;  Repugnancy;  Remoteness, 

Besulting  Trusts,  on  purchases  by  persons  in  loco  parentis^  57. 

Sale  and  Exchange,  power  of,  authorizes  partition,  132. 
Satisfaction  of  portions,  57,  58,  129. 
Scientific  evidence  in  cases  of  nuisance,  47. 

Scotland,  enforcement  there  of  English  judgment,  and  vice  versS,  486. 

And  see  Company, 
Security  for  costs.    See  Costs. 
*'  Seised,''  as  technical  word,  and  its  effect,  170. 
Separate  use.     See  Husband  and  Wife ;  Precatory  Trust, 
Separation  Deed.    See  Husband  and  Wife, 

Set-off,  none  of  debts  in  different  rights  or  of  joint  debt  against  several, 
72,  77. 

And    see    Bankruptcy;     Company;    Incumbents^   Resignaticn    Act; 
Principal  and  Agent, 

Settled  Estates  Act,  money  paid  into  Court  is  "under  control"  thereof, 
478. 

And  see  Succession  Duty. 

Settlement  on  marriage,  form  of  proper,  when  direction  to  settle 
aimpliciter,  348. 
And  see  Husband  and  Wife  ;  Infant, 

r.  n  M 
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Sewers,  rights  of  public  authorities  and  pxivate  indiyiduals  iix»  and 
remedies  of  landlord  for  excessive  user,  and  lateral  support  of,  i41, 442. 
And  see  Injunction. 

Ship, 

mortgagee  of,  just  allowances  to,  204. 

insurance  of  old,  measure  of  liability  on  oonstructiTe  total  loss,  458» 
And  see  Particular  Average, 

Sdcont,  whether  by  mere  agreement  to  exchange  livings  without  payment 
on  either  side,  142. 

Slander,  law  as  to,  284,  327. 

Solicitation  of  customers  after  goodwill  sold,  324. 

Solicitor, 

charging  order  of — (1)  none  on  easement ;  (2)  whether  confined  to 

property  of  client ;  (3)  how  intituled ;  (4)  lor  costs  of  bankrupt's 

solicitor,  trustee  intervening,  38,  234,  268,  426. 
taxation  of  cosiSy  &c.,  cross-examination  on  order  to  tax,  58. 
cannot  get  opinion  of  master  before  work  done,  94. 
work  done  by,  after  delivery  of  bill,  and  right  to  withdraw  bill  and 

deliver  another,  169,  389. 
costs  of  ratified  journeys,  177, 

right  of,  to  discharge  himself  and  to  intermediate  payment  of  costs,  223, 
lien  of,  only  for  costs  payable  by  client,  177. 

6  &  7  Vict.  c.  79,  s.  38,  only  applies  to  solicitor  and  client  costs,  358. 
London  agent  has  no  lien,  407. 
delivering  extortionate  party  and  party  bill,  359. 
who  is  **  party  interested  "  in  bill,  251. 
doctrine  of  notice  as  between  solicitor  and  client,  and  effect  of  whero 

trustee  client,  62. 
right  to  client's  letters  and  copies  of  his  own,  178. 
representation  by,  that  desired  investment  made,  140. 
acting  for  mortgagor  and  mortgagee,  effect  on  lion,  177. 
absence  of,  when  cause  called,  terms  of  restoration,  216. 
and  articled  clerk,  cases  as  to  service,  128,  141,  170. 
instituting  action  without  authority,  307. 
taking  mortgage  from  client  with  unusual  provisions,  393. 
one  of  firm,  having  conduct,  obtaining  cheque  for  deposit  to  pay  into 

Court,  liability  of  partners,  414. 
covenant  by,  not  to  practise  extends  to  bankruptcy  practice,  82. 

And  see  **A.^srule  of  the  Three ;*^  Bankruptcy;  Company;  OooduHU; 
Husband  and  Wife;  Power;  Vendor  and  Purchaser, 

Specialty  and  specialty  creditor.    Soo  Laches  and  Rcciial, 
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Specific  legacy, 

definition  of,  and  law  as  to,  72,  73,  445. 
as  to  right  to  redemption  from  general  assets,  73. 
legatee  takes  intermediate  increase  and  income,  352. 
or  residuary  gift,  in  nature,  rules  as  to  ascertaining,  493. 
And  Bee  Ademption ;   Will. 

Specific  performaivce, 

if  whole  agreement  subject  of  jurisdiction,  12. 
as  to  agreement  to  sell  medical  practice,  464. 
And  see  Company ;  Nominee;  Vendor  and  Purchaser, 

Stamp  insufficient.     See  Vendor  and  Purchaser, 

Statute  of  Limitations.    See  Limitations,  Statute  of. 

Statute  of  Frauds, 

cases  as  to  description  of  party  to  be  charged,  24,  30,  68,  179,  422. 

comparison  and  assimilation  of  sects.  4  and  5 . .  422. 

when  documents  sufficiently  connected  for  reference  within,  30,  68, 

173,  179. 
part  performance  of  yerbal  contract,  191. 
right  to  shoot  and  tak^  away  game  within  sect.  4.  .451. 
charge  on  future  rents,  ditto,  276. 

Statutes,  interpretation  of  one  sect,  by  another,  and  effect  of  on  vested 
rights,  400,  476. 

And  see  Contracts, 

Statutort  fictions,  rules  as  to,  377. 

And  see  Contracts  ;  Injunction  ;  Penalty. 

Stock  Exchange,  rules  as  to  defaulters,  452,  469. 
And  see  Bankruptcy, 

Succession  Duty, 

.  Act,  general  scope  of,  135. 

discharged  by  tenant  for  life,  153, 

sect.  2,  when  foreigners  liable,  134,  204. 

under  sect.  42,  Settled  Estates  Act,  368. 

17,  exemption  as  applying  to  assignees  of  assured,  47. 

under  settlement  on  another  at  end  of  four  years,  or  settlor's  earlier 

death  (latter  happening),  409. 
on  limitation  during  widowhood,  409. 

Taxes  as  between  landlord  and  tenant.    See  Rates. 

Tenant  for  life. 

Court  does  not  appoint  him  trustee,  but  appointment  out  of  Court 

and  sale  by  him  as  such  trustee  good,  10. 
with  leasing  power,  power  as  to  reversionary  leases,  96. 

hh2 


532  QENEKAL  INDEX. 

Tenant  foe  UTE—continued. 
right  of,  to  title  deeds,  173. 

casual  profits  and  timber,  29,  30,  232,  295. 

And  see  Heirlooms;  Ffnei  and  Becoveries  Ad;  PUuxi  of  Worihip ; 
Sites  Act ;  Succession  Duty. 

Tenancy, 

in  common  in  copyright,  in  an  advowson,  a  manor,  choses  in  action 

and  ships,  282,  283. 
in  a  party  wall,  217. 

Tenant's  fixtures,  whether  in  will,  passing  with  house,  or  as  furniture,  251 . 

**  Third  pakty  "  under  Judicature  Acts  and  rules,  123,  406. 

Timber,  what  is,  and  rights  of  tenant  for  life  and  incumbent  in,  29,  295. 

Time,  when  of  essence.     See  Vendor  and  Purchaser. 

Tithe  map.     See  Evidence, 

rentcharge,  when  to  be  paid  by  tenant,  474. 

Trade,  continuance  of,  by  representatives  or  trustees,  13,  332,  386. 
And  see  Restraint  of. 

Trade-mark,  cases  as  to,  44,  IIG,  141,  180,  444,  446. 

Trades  Unions  Act,  1871,  effect  of,  315. 

Transfer,  yoluntary.    See  Voluntary  Transfer. 

Trust, 

none  created  where  no  intention  to  part  with*  legal  ownership,  106. 
estates  and  general  devise,  121,  158. 
See  Precatory  Trust. 

Trustee, 

effect  of  signature  by,  of  deed  containing  untrue  recital  that  trust 
fund  paid  to  him,  and  of  inaction  on  such  deed,  6. 

right  of,  to  indemnity  by  cestui  que  trust,  41,  215. 
for  sale, 

selling  trust  property  with  other  property,  149. 

with  reservation  of  minerals,  389. 

at  valuation  afterwards  adopted  by  them,  389. 

sects.   8  &  66,   CJonveyancing  Act,   1881,   not 

applj'ing  to,  451. 
delay  in  converting,  65,  66,  431. 
leasing, 

distinct  properties  together,  150. 

cannot  contract  to  grant  reversionary  leases,  96. 

cannot  give  option  to  purchase  at  fixed  price,  351. 
defaulting, 

burdens  of,  and  of  assignee  from,  13. 
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Tbtjstee — continued, 

contiiiuing  testator's  business,  renewing  lease,  and  depositing  same 

as  security  for  money  borrowed  for  business,  386. 
continuing  business,  and  equities  of  creditors  generally,  332,  386. 
majority  cannot  bind  minority,  259. 
bankrupt  or  compounding,  usually  removed,  277. 
surviving,  devise  of  legal  estate  by,  and  sale  by  heir  of,  311,  314. 
disposing  of  trust  property,  right  to  follow  and  have  charges  on,  319. 
for  two  sets  levying  rates  on  wrong  set,  184. 
making  authorized  purchase  in  a  limited  banking  company  on  shares 

in  which  company  had  first  lien  for  moneys  owing  to  them,  448. 
liability  where  presumably  proper  agent  employed  in  work  usually 

entrusted  to  agents,  449. 
accretions  from  shares  held  as  part  of  trust  fund,  431. 
surviving  trustee  of  leaseholds  dying,  vesting  order  on  appointing 

new,  95. 

And  BQQ  Administration ;  Charity;  Clayton^ 8  Case ;  Costs;  Legal 
Estate;  Mortgage;  Partition;  Receipts;  Solicitor, 

Trustee  Eelief  Acts, 

insurance  or  banking  company  not  within,  but  effect  of  petition  for 

payment  out  under,  103. 
procedure  under  when  address  of  party  entitled  not  known,  255. 

Uncertainty  in  reservation  in  contract  for  sale  of  land,  63. 

Underlease, 

when  and  what  an  administrator  may  make,  351. 
underlessee  as  ** third  party"  under  Judicature  Acts  and  his  liabili- 
ties, 406. 
And  see  Leasehold. 

Usage.     See  Contract, 

Usual  covenants  in  lease,  17,  205. 

Valuation, 

by  named  persons  contract  to  buy  on,  seller  preventing  valuation, 

&c.,  76,  389. 
effect  of  such  contract  on  contemporaneous  action,  137. 

And  see  Trustees, 

Vendor  and  Purchaser, 

purchaser's  right  to  separate  conveyances,  159. 

delay  in  completion,  vendor's  duties  as  to  re-letting,  159. 

if  contract  rescinded  costs  of  action  given,  but  no  damages,  291. 

vendor's  solicitor  receiving  deposit,  position  of,  159. 
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Vendor  and  Pttrchaser — continued, 

auctioneer  receiying  deposit,  whether  proper  defeudant  in  respect  of, 

169. 

in  sale  by  Court,  and  paying  to  one  of  firm  of 

solicitors  having  conduct,  liability  of  partners,  414. 
purchaser  cannot  under  any  circumstances  be  asked  to  assume  a 

known  falsity  to  be  true,  292. 
compensation  after  conveyance  executed  and  money  paid,  298. 
conveyance  must  follow  terms  of  contract  as  to  servitudes,  &c.,  300. 
title  to  leasehold  when  well  shown,  315. 
words  qualifying  description  as  to  quantity,  300. 
unfair  particular — **  subject    to   existing  tenancies,"  but  not  dis- 
closing lease  of  premises  bought  for  occupation,  and  not  fair  disclo- 
sure of  large  ground  rent,  28,  335. 
when  purchaser  can  require  deeds  to  be  stamped,  328. 
insurance  against  fire — fire  pending  contract—relative  rights  of,  359. 
constructive  notice  as  between— of  lessor's  title  and  restrictive  cove- 
nants— false  oral  statements  that  particular  deed  does  not  affect 
property,  373. 
Sale  hy  order  of  Court, 

purchaser  protected  from  defect  on  ^e  of  order,  and  good  faith  on, 

292,  446. 
person  having  conduct  not  to  be  interfered  with,  246. 
conveyancing  coimsel  of  Court  is  vendor's  counsel,  292. 
purchaser  without  notice  not  getting  legal  title  when  subject  to  prior 

equities,  386. 
when  time  of  essence,  as  to  objections,  and  effect  of  extension,  22, 

411. 
title  of  disseisor  defeasible  when  must  be  accepted,  411. 
title  from  executors  selling  imder  implied  power  to  pay  debts,  429. 
**  doubtful  titles,"  10,  149,  404. 

obligation  of  purchaser  by  marriage  consideration  to  investigate 
title,  5. 

And  see  Contract;  Statute  of  Frauds;  Tenants  for  Life,   and 
Uncertainty, 

Tendor  and  Purchaser's  Act,  1874, 
sect.  2,  as  to  lessor's  title,  374. 
sect.  4,  AS  to  transferee  of  mortgage,  193,  328. 
sect.  9,  powers  of  Court  under,  and  remedies  of  parties,  171. 

Yestrymen,  liability  of  individual  for  voting  for  misapplication  of  fnnds^ 
489. 

View  of  site  not  made  by  Chancery  judge,  11. 
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VOLUNTABT, 

pajrment.    See  Mistake. 

covenants  to  bequeath  to  charity,  61. 

settlements  of  leasehold,  as  to,  and  doctrine  of,  Price  y.  Jenkine,  274, 

275,  482. 
effect  of  impropriety  of  certain  clauses  as  inducing  Courts  to  invali* 

date,  492. 
post  nuptial  and  settlements  generally,  and  as  affected  by  27  Eliz, 

c.  4,  and  13  Eliz.  c.  5 ...  167,  275,  433,  435. 
And  see  Bankruptcy ;  SettlementSf  Ac, 

VOLXTNTAKY, 

transfers  of  property,  when  valid,  22,  167,  275,  433,  435. 
winding-up.    See  Company, 

Wakino,  ex  parte  doctrine  of,  44, 
Waste,  what  is,  82. 
Watebooubses,  grants  of,  192. 

Way, 

grant  of,  effect  of  severance  of  dominant  tenement   and  right  of 

grantee  to  repair  and  make,  165. 
regard  to  nature  of  servient  tenement,  223. 

general  grant  not  confined  to  original  user;  limited,  aliter^  165, 110, 223. 
of  necessity,  also  alitevy  311. 

Whaefinger,  liability  of,  120. 

Wife.     See  Huaband  and  Wife, 

Wills. 

Wills  Act,  sects.  15,  25,  effect  of  residuary  devises  as  exercises  of 

appointments,  382. 
sect.  23,  revocation  under,  317. 
sect.  24,  application  to  legacies  distinguished  from  class  or  residuary 

gifts,  3,  4. 
sect.  27,  force  of,  321,  322. 
sect.  33,  force  of,  211,  366—368. 
particular  expressions  i/j, 
"at  their  death,"  71. 
"  without  issue,"  and  *'  lawful  issue,"  and  as  to  estates  tail  under 

old  law,  124,  454. 
**  railway  shares"  (pass  railway  stock),  126. 
'•family,"  135,  136,60. 
'*  cousins,"  first  and  second,  323. 
**  etcetera,"  146. 

**  without  having  ever  been  married,"  306.     And  see  Addenda, 
"  without  having  actually  received,"  an  condition  divesting,  287. 
''poorest  of  my  kindred,"  219. 
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Wills — continued, 

restraint  on  alienation  in,  59,  60. 

covenant  not  to  revoke  a  will,  497. 

rule  in  Feating  v.  Allen,  89. 

devises  by  a  mortgagee,  95. 

effect  of  codicil  as  restoring  or  reviving,  4,  100,  101. 

words  of  reference  used  as  if  incorporated,  101. 

presumption  against  intestacy,  and  what  words  carry  all  property, 

111,  146,  190,  358. 
when  oral  evidence  of  contents  admitted,  and  of  what  nature,  117. 
devise  of  lands  contracted  to  be  sold,  121. 
rules  as  to  application  of  cross-remainders,  125. 
when  legacies  charged  in  residuary  realty  and  personalty,  19,  131. 
rule  in  Qarvey  v.  Hibhert,  140. 
forfeiture  on  bankruptcy  clause,  as  to,  144,  227,  451. 
cypres  doctrine,  as  to  estates  tail,  152. 
directions  that  shares  of  residue  shall  fall  into  residue  and  doctrine  of 

Humble  v.  Shore,  329. 
intermediate  rents,  infant  posthumous  son  tenant  in  tail,  15. 
restraint  of  marriage  conditions,  32 — 35. 
every  devise  now  specific,  52. 
doctrine  of  Fisk  v.  Attomey-Oeneral,  235. 
gifts  at  particular  age  when  vested  by  intermediate  gift  of  income  for 

use  of  legatee,  102. 
gift  to  a  woman  so  long  as  unmarried,  with  gift  over  on  marriage,  105. 
rules  as  to  class  gifts,  contingent  and  otherwise,  34, 102, 138, 139,  160, 

200,  243,  310,  425. 
gifts  to  illegitimate  children  in,  13,  136. 
residuary  gifts,  what  are,  493. 
what  sufficient  acknowledgment  of,  427. 
gifts  **  to  the  children  of  A.  [alive]  and  B.,"  497. 
tenant's  fixtures,  whether  passing  with  house  or  as  furniture,  251. 

And  see  Annuity;  Appropriation;  Condition;  Cousins;  Farming 
Stock;  Interest;  Legacy;  Nephews;  Remoteness;  Rents  and  Profits; 
Repugnancy ;  Specific  Legacy, 

Witness, 

as  to  questions  of  criminating  tendency  in  oral  and  interrogatory 

examination,  227,  453. 
cross-examination  of  an  affidavit  filed  not  avoided  by  withdrawal  of 

affidavit,  464. 
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A  Catalogue  of  Modem  Law  Works  {including  the 

leading    American,    Indian,    IHsh    and  Scotch)  ; 

together  loith  a  complete  ChroTwlogical  List  of  all 

the  English,  Irish  and  Scotch  Reports,  Abbreviations 

used  in  reference  to  Lata  Reports  and  Text  Books, 

and    an   Index  of   Subjects  (112   pp,),  8vo,  cloth 

lettered,  may  be  had  on  application. 

Acts  of  Parliament. — Public  and  Local  Acts  from,  an 

early  date,  may  be  had  of  the  Pvhlishers  of  this 

Catalogue,  who  have  also  on  sale  tlie  largest  collection 

of  Private    Acts,  relating  to   Estates,  Enclosures, 

Railways,  Roods,  <kc,,  Jkc, 
ACTION  AT  LAW.— Foulkes'  Elementary  View  of  the 
Proceedings  in  an  Action  under  the  Rules  of 
the  Supreme  Court,  1883.— (I'oanded  on  "Smita'a 
Action  at  Law.**)  By  W.  D.  L  FOULKKS,  Esq.,  Biurriater-at. 
Law.    Third  Edition.  {In  preparation.) 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
By  SAMUEL  PRENTICE,  Esq.,  one  of  Her  Majesty's  CounseL 
Second  Edition.    Boval  12mo.     18S0.  12«. 

ADMIRALTY —Roscoe'^s  Admiralty  Practice.— A  Treatise 
on  the  Jurisdiction  and  Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  therefrom,  with  a  chapter 
OQ  the  Admiralty  Jurisdiction  of  the  Inferior  and  the  Vice- 
Admiralty  Courts.  With  an  Appendix  containing  Statutes,  Rules 
as  to  Fees  and  Costs,  Forms,  Precedents  of  Pleadings  and  Bills  of 
Costs.  By  EDWARD  STANLEY  ROSCOE,  Esq.,  Barrister- 
at-Law.      Second  Edition.   Revised  and  Enlaiged.     Demy  8to. 

1882.  11.  U. 

**  A  dear  diffost  of  the  law  and  practice  of  the  Admiralty  Courts.** 
'*  A  coixprwensive  and  useful  mantial  of  practice.**-  SoUeUcnf  Journal, 

ADVOCACY — Harris'  Hints  on  Advocacy.  Conduct  of 
Cases  Civil  and  CriminaL  Classes  of  Witnesses  and  suggestions  for 
Cross-Examining  them,  &c,  &c  By  RICHARD  HARRIS,  Barrister- 
at-Law,  of  the  Middle  Temple  and  Midland  Circuit.  Sixth  Edition. 
(Further  Revised  and  Enlarged.)    Royal  12mo.     1882.  7a.  del 

"  Full  of  good  sense  and  Just  observation.    A  very  complete  Manuid  of  the  Advo- 
cate's art  in  Trial  by  Jury.'*— &>{ki(or«'  JourMnl. 

**  A  book  at  once  entertaining  and  really  instructive.    .    .    Deserves  to  be  carefully 
read  by  the  young  banister  whose  career  is  yet  before  him."— lav  Mmgamm^. 
INo.  82.]  A 
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AGRICULTURAL  LAW^Beaumont's  Treatise  on  Agri- 
cultural Holdings  and  the  Law  of  Distress  as 
regulated  by  the  Agricultural  Holdings  (Eng- 
la  ad)  Act,  18dd»  witi)  Appendix  containing  Foil  Text  of  the 
A<i,  and  Precedents  of  Notioea  and  Awards.  By  JOSEPH  BEAU- 
]dONT,£8q.,SoUcitar.     Bo7all2ma    1888.  lOt^Gd, 

Cooke's  'Treatise  on  the  Law  and  Practice  of 
Agricultural  Tenancies.— New  option,  in  great  part 
rewritten  withespecial  referenceto  UneodiaDtted  ImproTements^with 
Modem  FormB  and  Precedents.  By  G.  PRIOR  GOLDNEY,  of 
the  Western  Cirvnit,  and  W.  RUSSELL  GRIFFITHS,  LL.K, 
of  the  Midland  Circoit,  Barristers-at-Law.  Demy  8vo.  1882.  IL  It. 
*'  In  its  present  form  it  will  prore  of  great  Tshia  to  poHtlHans,  lawysn  sad  as^> 


**  ▲  book  of  groat  ruractical  utility  to  landlords  and  tenant  farmers,  as  well  aa  to 
tla  Isftsl  profsssioB.  — Low  Magazhu, 

Griffith's  Agricultural  Holdings  (England)  Act, 
1883,  containing  an  Introduction;  a  Summary  of  the  Act^  with 
Notes ;  the  complete  Text  of  the  Act,  with  Forms,  and  a  spedmen 
of  an  Award  under  the  Act.  By  W.  RUSSELL  GRIFFITHS, 
LL.a,  of  the  Midland  Circuit  Uniform  with  "Cooke's  Agricnl- 
tnral  Tensncies."    Demy  8vo.     1883.  5«. 

Spencer's  Agricultural  Holdings  (England)  Act, 
1883.  with  luxplanatory  Notes  and  Forms;  together  with  the 
Ground  Game  Ajct,  1880.  Forming  a  Supplement  to  "Dixon'a 
Law  of  the  Farm."  By  AUBREV  J.  SPENCER,  B.A.,  Esq., 
Barrister-at^Law,  and  late  Holder  of  Inns  of  Court  Studentship. 
Demy  8vo.  {In  the  press.) 

ARBITRATION.— Russell's  Treatise  on  the  Power  and 
Duty  of  an  Arbitrator,  and  the  La>v  of  Sub- 
missions and  Awards;  with  an  Appendix  of  Forma, 
and  of  the  Stotntea  relating  to  Arbitration.  By  FRANCIS 
RUSSELL,  Em}.,  M.A.,  Bantster-at-Law.  Sixth  Edition.  By 
the  Author  and  HERBERT  RUSSELL,  Esq.,  Barrister-at-Law. 
Royal  8vo.     1882.  36«. 

"The  cases  are  carefully  collected,  and  their  effect  is  clearly  and  shortly  given. 
....    This  edition  may  be  commended  to  the  profession  as  cuminrehensive, 

as— rate  snd  practical."— SoUeilsn'  Journal^  January  13, 1883. 

ARTICLED  CLERKS.— Rubinstein  and  Ward's  Articled 
Clerks'  Handbook. — Being  a  Condse  and  Practical  Guide 
to  sJl  the  Steps  Necessary  for  Entering  into  Articles  of  Clerkship, 
passing  the  I^liminary,  Intermediate,  Final,  and  Honours  Exami- 
nati<Mis»  ohtaining  Adinission  and  Certificate  to  Practise,  with  Notes 
of  Cases,  Suggestions  as  to  Mode  of  Reading  and  Books  to  be  read 
during  Artldes,  and  an  Appendix.  Third  Edition.  By  J.  S. 
RUBINSTEIN  and  S.  WARD,  SoUcitors.    12mo.    1881.  4s. 

"Ho  articled  clerk  ihoald  be  withoat  WJ'-Lam  Ihnu. 

ARTICLES  OF  ASSOCIATION.— Palmer.— F»Af"Conveyancmg." 

ASSETS,  ADMINISTRATION  OF.  — Eddis'  Principles  of 
the  Administration  of  Assets  in  Payment  of 
Debts.  By  ARTHUR  SHELLY  EDDIS,  oneof  Her  Majesty's 
Counsel    Demy  8vo.     1880.  6t. 

ATTORNEYS^-Cordery.— Fufe  "Solicitors." 

Pulling'8    Law    of    Attorneys,    General  and  SpedaL 

Thkd  Edition.     8vo.    1862.  18«. 

Smith.— The    Lawyer  and    his    Profession.— A 

Series  of  Letters  to  a  Solicitor   oommencing  BuainesB.     By  J. 

ORTON  SMITH.    12mo.    1860.  U. 

White  way.— Ficfc  "  SoUdtorB." 

\*  AlltioMdmrdlAKmWofhitvnhi^inSlodt^mU^ 
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AVERAGE.— Hopkins' Hand-Book  on  Average.— Foorth 

Edition.     8vo.  {In  preparation,) 

Lowndes'  Law  of  General  Average.— Engliih  and 

Foreign.     Fourth  Edition.     By  BICHABD   LOWNDES,  Author 

of  **  llie  Law  of  Marine  Insurance,"  &&  {In  pr^ptuxUion,) 

BALLOT.— FitzGerald'8  Ballot  Act.— MHth  an  Introduotion. 

Forming  a  Gnide  to  the  Ptocednre  at  Parliamentary  and  Municipal 

Elections.    Second  Edition.    By  GERALD  A.  B.  FITZGEBALD, 

M.A.,  Esq.,  Bairister-at-Law.    Fcap.  Svo.     1876.  6f.  6d. 

"We  ■hoald  atroDglj  advlw  any  penon  oonnaeted  with  elsctiooB,  wl»thar  srtiBg  aa 

eaodldate,  sffent,  or  in  any  other  capacity,  to  beoomo  poarwied  of  this  maiuiaL'' 

BANKING.- Walker's  Treatise  on  Banking  Law^.  In- 
cluding the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 
references  to  some  American  Cases,  andfdll  Index.  By  J.  DOUGLAS 
WALKEB,  Esq.,  Banrister-at-Law.    Demy  Svo.    1877.  lit. 

BANKRUPTCY,— Bedford's  Final  Examination  Guide 
to  Bankruptcy.— Fourth  Edition.  {In prepartiHon.) 

Chitty's  Index,  Vol.  I.— rta«"  Digests." 

Gray's  Bankruptcy  Manual.— The  Bankruptcy  Act,  1883, 
with  short  Notes,  giving  Cross  References  and  References  to  the 
corresponding  Provisions  of  the  old  Statutes  and  of  the  Rules  and 
Cases  incorporated,  an  Introduction,  showing  the  changes  effected 
by  the  Act,  an  Analysis  of  the  Act,  and  a  full  Index,  furnishing  a 
Time  Table  and  other  lists  of  Special  Provisions.  By  GEO.  G. 
GRAY,  LL.D.,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Demy  Svo.     1883.  lOt.  6d 

Joel's  Complete  and  Practical  Manual  of  Bank- 
ruptcy and  Bills  of  Sale  Law^,  with  copious  Notes  and 
Comments  and  the  leading  Cases  in  Bankruptcy,  &&,  under  the 
1849,  1861  and  1869  Acts,  inclusive  of  those  of  1883,  and  with 
References  to  the  Conveyancing  and  Property  Act,  1881 ;  the 
Conveyancing  Act,  1882;  the  SetUed  Land  Act,  1882;  the  Married 
Women's  Property  Act,  1 882 ;  the  Judicature  Acts  and  the  New 
Rules  of  Procedure,  1883.  By  J.  EDMONDSON  JOEL»  Esq.,  of 
the  Inner  Temple  and  North-Eastem  Circuit,  Barrister-at-Law. 
Demy  8vo.  {In  the  preia.) 

Riga's  Bankruptcy  Act,  1838,  and  the  Bills  of 
Sale  Act,  1882,  with  Notes,  ftc.  By  JAMES  MoMXJLLEN 
RIGG,  Esq.,  Bamster-at-Law.    Royal  l2mo.  {In  the prett,) 

Salaman's  Analytical  Index  to  the  Bankruptcy 
Act,  1888.— By  JOSEPH  SEYMOUR  SALAMAN,  Esq., 
Solicitor,  Author  of  "  Bankruptcy  Act,  1869,  with  Notes,"  "  Liqui- 
dation by  Arrangement,*'  &c.  Uniform  with  the  Act,  1883.  iVeC,  St. 

Do.,  with  Bankruptcy  Act  (official  copy),  in  limp  leather.  Nti^  9t. 

Do.,  do.  do.    interleaved,  limp  leather.    iVe^  11«. 

"That  this  Index  is  very  full  may  be  gathered  from  the  fact  that  it  occupiiM  on 
the  same  tixed  paper  as  the  Queen's  )winton'  copv  of  the  Act  exactly  the  same 
number  of  pages  as  the  Act.  It  fives  references  to  tne  sections  and  sabHWCtions  of 
the  Act,  and  is  prefaced  by  the  Board  of  Trade  memorandum^  It  wiU  undoubtedly 
bo  found  a  tiMsfm  addition  to  the  Act."— fioItcAors*  JourmU,  September  22, 1883. 

Williams*  Law  and   Practice  in  Bankruptcy: 

ThirdEdition.  ByRVAUQHAN  WILLIAMS  and  W.VAUGHAN 

WILLIAMS,  Efllqrs.,  Banristers-at-Law.  {In  preparation.) 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law 

of  Bills  of  Exchange,  Promissory  Notes,  and 

Cheques.    By  M.  D.  CHALMERS,  of  the  Inner  Temple,  Esq., 

Barrister-at-Law.    Second  Edition.    Demy8vo.    1881.  16f. 

"  In  its  ivesent  form  this  work  eontaina  a  vety  complete  digest  of  the  subjects 

to  which  it  relates."— lato  nmet, 

V  AUgtandmrdl^Mt  Works  arelxptmStocl^mlawealfimidMer^md^ 
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6ILLS  OF  LADINC.— Leggett*s  Treatise  on  the  Law  of 
Bills  of  Lading:  compriBing  the  iradriotis  legal  incidents 
attaching  to  the  Bill  ox  Lading ;  the  legal  effects  of  each  of  the 
Clanses  and  Stipulations  ;  and  the  Rights  and  Liabilities  of  Con- 
signors, Consignees,  Indorsees,  and  Vendees,  nnder  the  Bill  of 
Lading.  With  an  Appendix,  containing  Forms  of  Bills  of  T  Ailing 
Ac  By  EUOENE  LEGGETT,  SoUdtor  and  Notary  Public 
Demy  8to.    1880.  IL  Is. 

BILLS  OF  SALE.— Fithian's  Bills  of  Sale  Acts,  1878  and 

1882.   ^Vith  an  Introduction  and  Explanatoiy  NotM  showing  the 

chsnges  made  in  the  Law  with  Respect  toBiUsof  Sale.  By  EDWARD 

WILLIAM  FITHIAN,  of  the  Middle  Temple,  Esq.,  Barrister-at. 

Law  ( DrafUman  of  the  Bill  of  1882).    Royal  12mo.     1882.  5«. 

"  Mr.  Fithlan's  book  will  maintain  a  high  place  among  the  most  practically  tisefiU 
editiona  of  the  Bills  of  Sale  Acta.  1878  and  1882."-  Law  Magasine. 

Joel.— Ficfc  "Bankruptcy." 

Kigg.—Vide  •*  Bankruptcy." 

CARRIERS.— Browne  on  Carriers.— A  Treatise  on  the  Law  of 
Carriers  of  Goods  and  Passengers  by  Land  and  Water.  With 
References  to  the  most  recent  American  Decisions.  By  J.  BL 
B.  BROWNE,  Esq.,  Banrister^^t-Law.    8yo.    1878.  18«. 


CHANCERY,  and  Vide  "  EQUITY.' 

Chitty's  Index.— Fide  "Digests.' 

Danieirs  Chancery  Practice.— The  Practice  of  the 
Chanceiy  Division  of  the  High  Court  of  Justice  and  on  appeal 
therefrom,  being  the  Sixth  Edition  of  Daniell's  Chancery  Practice, 
with  alterations  and  additions,  and  references  to  a  companion 
Volume  of  Forms.  By  L.  FIELD,  E.  C.  DUNN,  and  T.  RIBTON, 
assisted  by  W.  H.  Upjohn,  Barristers-at-Law.  In  2  yoIs.  VoL  /. 
{with  Table  of  Catet  and  an  Index),  demy  8vo.     1882.  21,  2s. 

"  This  new  edition  of  the  Standard  Chancery  Practice  will  be  generally  welcomed, 
and  we  are  glad  that  we  can  speak  favourablv  of  the  manner  in  which  the  editors 
bare  accompliahed  their  difficult  task  of  decidlne  what  parts  of  the  old  work  ahould. 
be  rejected,  and  of  adapting  the  parts  retained  to  the  new  practice.  There  is  to  be  foimd, 
in  erery  part  of  the  book  we  h&ve  examined,  evidence  of  great  care ;  the  cases  are 
not  merely  jotted  down,  but  analysed  and  considered,  and  no  pains  appear  to  have 
been  spared  to  render  the  information  given  both  accurate  and  complete.  This  Ia 
high  praise,  but  we  think  it  is  fully  warranted  by  the  result  of  our  examination  of 
the  work.  .  .  .  It  is  exactly  what  it  professes  to  bo— a  concise  and  careful  digest 
of  the  practice."— SoJiei/(hV  JoumaL 

"All  the  portions  relating  to  the  practice  introduced  by  the  Judicature  Acts  and 
Bules  are  well  done."— Low  Timtu 

"  The  learned  authors  have  spared  no  jpains  to  make  this  new  book  of  practice  as 
comprehensive  in  scope  and  as  accurate  m  detail  as  that  which  so  long  enjoyed  au 
almost  unique  reputation  as  '  Daniell's  Practice.'  Indeed  if  any  fault  is  to  be  all^fod 
it  would  be  that  the  work  is  perhaps  somewhat  too  exhaustive ;  a  fault,  however, 
which  is  on  the  right  side  in  a  book  of  practice,  which  is  not  intended  to  be  read 
through,  but  to  serve  as  a  mine  of  information  for  ready  reference  whenever  the 
practitioner  may  have  occasion  to  seek  for  guidance."— Zatc  Jloffaiine. 

*0*  Vol,  II.  nearly  nady, 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  DisserUtions  and  Notes.  Being  the  Third  Edition  of  **  Daniell's 
Chancery  Forms."  By  WILLIAM  HENRY  UPJOHN,  Esq., 
of  Oray's  Inn,  &e.    Demy  Sva     1879.  2/.  2<. 
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CHANCERY.-CkmfteMi. 

Haynes'  Chancery  Practice.— The  Practice  of  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal  therefrom. 
By  JOHN  F.  HAYNES,  LL,D.    DemySva     1879.  U6fc 

Morgan's  Chancery  Acts  and  Orders.— "Vnth  Notes 
Sixth  Edition.  Adapted  to  the  new  Practice  by  the  Right  Hon. 
GEORGE  OSBORNE  MORGAN,  one  of  Her  Majesty's  Counsel, 
Her  Majesty's  Judge  Advocate  General,  and  E.  A.  WURTZBURG. 
of  Lincoln's  Inn,  Esq.,  Barrister- at-Law.  {In  prtparoHonJ^ 

Morgan  and  \Vurtzburg's  Chancery  Costs.— 
Vide  "Costs." 

Peel's  Chancery  Actions.— A  Concise  Treatise 
on  the  Practice  and  Procedure  in  Chancery 
Actions  under  the  Rules  of  the  Supreme 
Court,  1883.— Third  Edition.  By  SYDNEY  PEEL,  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law.    Demy  8to.    1888.    8s.  6d, 

"Mr.  Peel's  little  work  gives  a  rery  commendable  sketch  of  the  modem  practioo 
of  the  Chancery  Division.  ...  It  contains  some  chapters  upon  Proceedings  at 
Chambers  and  on  Further  Consideration,  which  are  likelv  to  be  valuable  tram  the 
extreme  paucity  of  all  printed  information  upon  these  sublects  ;  and  it  is  enriched 
with  a  very  full  list  ox  ca«es  bearing  upon  tao  practice  of  the  Oumcery  Division, 
giving  references  to  all  the  Reports.      Xaw  Journal. 

"  The  book  will  give  to  the  student  a  good  goieral  view  of  the  effect  on  chancery 
practice  of  the  Judicature  Acts  and  Orders.** — SoHciton^  Journal. 

CHANCERY  PALATINE  OF  LANCASTER.— Snow  and  Win- 
Stanley's  Chancery  Practice. — The  Statutes,  Consoli- 
dated and  General  Orders  and  Rules  of  Court  relating  to  the  Practice, 
Pleading  and  Jurisdiction  of  the  Court  of  Chanoeiy,  of  the  County 
Palatine  of  Lancaster.  With  Copious  Notes  of  all  practice  cases  to 
the  end  of  the  year  1879|  Time  Table  and  Tables  of  Costs  and  Formt. 
By  THOMAS  SNOW,  M.A.,  and  HERBERT  WiNSTANLBY, 
Esqrs.,  Barristers-at-Law.    Royal  Syo.     1880.  IL  lOi, 

CIVIL  LAW. — Bowyer's  Commentaries  on  the  Modern 
Civil  Law.— Royal  8vo.    1848.  18t. 

Bov\ryer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— Royal  8ya    1874.  St. 

COLLISIONS.— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.— 8vo.    1867.  7t.  6<i 

Marsden  on  Maritime  Collision. — A  Treatise  on  the 
Law  of  Collisions  at  Sea.  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulationfl 
(of  1863  and  1880)  for  preventing  Collisions  at  Sea ;  and  local  Rulec 
for  the  same  purpose  in  force  in  the  Thames,  the  Mersey,  and  else« 
where.  By  REGINALD  G.  MARSDEN,  Esq.,  Bariister-at-lAw. 
Demy  8vo.    1880.  12t. 

COLONIAL  LAW.— Clark's  Summary  of  Colonial  Law 
and  Practice  of  Appeals  from  the  Plantations.     8yo.    1884.    11,  it, 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.— Broom  and 
Hadley's  Commentaries  on  the  Laws  of  Eng- 
land. By  HERBERT  BROOM,  LLD.,  and  EDWARD  A. 
H ADLEY,  M.A.,  Barristers-at-Law.  4  vols.  8yo.  1869.  {Pulh 
lUKedat^.Z9.)  Net.lLlt. 

%*  Afl  ttandard  Law  fror2»arel:q»<iiiS{odb,m{cN0  6a^aiM{o<W&M3<lifi^ 
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COMMERCIAL  LAW.— Goirand's  Frencn  Code  of  Com- 
merce and  most  usual  Commercial  La'vvs. 
Witk  »  Tlieoretieal  snd  Praotical  Oomi&eiitaty,  mod  a  Conpeodiinn 
«tf  the  iodioial  oigwdntioii  and  of  tbe  oaane  ef  mocedora  before 
the  Tribunals  of  ComBerce ;  tog^ether  with  the  text  of  Ike  law ; 
the  most  reoent  decinoiii  of  tbe  Covrta,  and  a  g^oflBarj  of  FVench 
jodioial  tenna.  By  LEOPOLD  60IKAND,  Lioaic{6  en  droit. 
In  1  voL  (850  pp.).    Demy  8vo.    1880.  22.  2$. 

l^wt—Vide  "  Intentational  Law." 
COMMON  LAW.— Allen.— 7u2€  "PleadiDg." 

Archbold's  Practice  of  the  Queen's  Bench,  Com- 
mon jPleas  and  Exchequer  Divisions  of  the 
High  Court  of  Justice  in  Actions,  etc.,  in  whSdi  they 
have  a  oommon  juriadiotion — ^l%ktaenth  Editien.  Bj  BAICUEL 
PRENTICE,  E«i.,  one  of  Her  Majeitjr's  ConoaeL  t  toIb.  Demy 
8vo.     1879.  Si.  St. 

Archibald's  Country  Solicitor's  Practice;    a 

Handbook  of  the  Practice  in  the  Queen's  Baneh  Dmsisn  of  the 

High  Court  of  Jostice;  with  Statutes  and  Forms.    By  W.  F.  A. 

ABCHIBALD,  Bhi.,  Barrister.«t-Law,  Author  d  "  Fonns  of  Sum- 

moMes  and  Ordeit,  with  Notes  fornse  at  Judges' Chamben."    Roynl 

12mo.     1881.  II.  SiL 

"We  are  much  mistaken  If  it  does  not  booome  as  widdy  tiaed  among  the  proCesrion 

as  the  best  known  editiona  of  the  Jndlcatnre  Acta.    ...   In  erery  place  in  wUdli 

wahaTeteatedthe  work  wafinditthoroufl^il^tniBtwoithy.  .    .    .   Its  arnuaraneat 

ia  excellent,  and  altogether  it  ia  likely  enough  to  become  a  popular  solicitora' nandy- 

Ball's  Short  Digest  of  the  Common  Laiv ;  being 
tiie  Principles  of  Torts  and  Contracts.  Chiefly  f oionded  iqpon  the 
works  of  Addison,  with  IIliMtratiTa  Oaaai,  for  the  use  of  Students. 
By  W.  EDMUND  BALL,  LLJB.,  late  "Holt  Scholar  '^  of  Gray's 
Inn,  Bairister-at-Law  and  Ifidland  Circuit  Demy8TO.  1880.  16s. 
"Ibe  prindplea  of  the  law  are  vary  clearly  and  oondaely  stated,  '—law  JtmmaL 

Bullen  and  Leake.— Fide ''Plaadmg." 
Chitty .—  Fid€  "Forms." 

Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Selection  fronn  the  Irish;  the 

caaes  overruled  and  impeached  and  references  to  the  Statutes, 
Rules  and  Orders  of  Courts  from  1756  to  188S.  Compiled  and 
arranged  by  JOHN  MEWS,  assisted  I  v  CECIL  MAURICB 
CHAPMAN,  HARRY  HADDEN  WICKES  SPARHAM  and 
ARTHUR  HORATIO  TODD,  Barristers-atLaw.      {In  the  pretM.} 

Foulkes.— Fufe  "Action." 

Prentice.— Fide  « Action." 

Shirley.— Fufc  "Leading  Oases." 

Smith's  Manual  of  Common  Lavir. — ^ForPracsfcitionezB 
and  Students.  Comprlring  the  fundamental  piinoiples  and  the  points 
most  usually  occurring  in  dally  life  and  practice.  By  JOSIAH  W. 
SMITH,  B.C.L.,  Q.C.    Ninth  Edition.    12ma    1880.  14«. 

COMMONS  AND  INCLOSURES.— Chambers'  Digest  of  the 
La>v  relating  to  Commons  and  Open  Spaces, 
induding  Public  Parks  and  Recreation  Grounds,  with  various  offioiAl 
documents  ;  precedents  of  by-laws  and  reguhitions.  The  Statutes  in 
full  and  brief  notes  of  leading  cases.  By  GEORGE  F.  CHAM- 
BERS,  Esq.,  Barrister-at-Law.    Imperial  8to.    1877.  ^  iUL 

COMPANY  LAW.— Palmer's  Private  Companies,  their 
Formation  and  Advantages ;  or,  How  to  Convert  your  Business 
into  a  Private  Company,  and  the  benefit  of  so  doing.  With  Notes 
on  "  Single  Ship  Companies."  Fourth  Edition.  By  F.  B.  PALMER^ 
Esq.,  Barriater^at-Law.  Author  of  "  Company  Precedents."  12mo. 
1888.  Net,  2s. 
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COMPANY  LKH.-OontiBued, 

Palmer.— Fide  "  ConTeyancing." 

Palmer's  Shareholders'  and  Directors'  Legal 
Companion. — A  Biwanal  of  ewerj-Atuy  Law  and  Practice  for 
Fromoten,  Shareholders,  Directors,  SeoretariBS,  Oreditora  and  Solid- 
tors  of  Companies,  under  the  Companies*  Acts,  1862  to  1880. 
Fourth  Edition.  With  an  Appendix  on  the  Converrion  of  Budnen 
CoDcems  into  Private  Companies.  By  F.  B.  PALMER,  Esq.,  Bar- 
xister-at-Law.    12mo.      1883.  N€t,2i,M 

Thring.— Fide  "  Joint  Stocks." 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  Da- 
vises.    Litended  for  the  Use  of  Stodenta.    By  W.  M.  C.    Bart 

8fo.    1878.  6t.  6<2. 

**  The  student  will  Oad  a  perusal  of  tfak  «pitoBM  oC  grasi  Tah&e  to  hka.' 


CONTRACTS.— Addison  on  Contracts.— Being  a  Tnaatiae  on 
the  Law  of  Contracts.  Eighth  Edition.  By  HORACE  SMITH, 
Esq.,  Barrister-at-Law,  Recorder  of  Lincoln,  Author  of  "  A  Treatise 
on  the  Law  of  Negliffenoe,"  &c.    Royal  Sra     1888.  22.  10«. 

"  To  the  present  editor  mustM  giren  all  praiae  which  nntiitog  indnstiy  and  in- 
telligent research  can  command.  He  has  presented  the  profession  witli  tile  aw 
brought  down  to  the  present  date  clearly  and  fuUy  stated."— Law  Tima. 

*'  We  think  that  this  edition  of  Addison  wiU  maintain  the  reputation  of  the  work 
as  a  satisfactory  guide  to  the  Tast  storehouse  of  dedaions  on  cootnurtlaw.' — Salkitrnw' 
Journal. 

Fry.— Vide  "  Specific  Performanoe.'* 

Leake  on  Contracts. — ^An  Elementary  Digeat  of  the  Law 
of  Contracts  (bdng  a  new  edition  of  **  The  Elements  of  the  Law  of 
Contracts").  By  STEPHEN  MARTIN  LEAKE,  Barrister-at- 
Law.    1  YoL    Demy  Sro.    1878.  IL  ISm, 

Pollock's  Principles  of  Contract— Being  *  Treatise 
on  the  General  Prino^des  relatnig  to  Ae  Validity  of  Agreements 
in  the  Law  of  England.  Third  Edition,  revised  and  partly  re- 
written. By  FREDERICK  POLLOCK,  of  Lincoln's  Inn,  Esq.. 
Baniftter-at-Lasr.    Demy  Sva    ISfil.  TLMt. 

TIM  lata  ZmHl  Okilaf  Jnatloe  af  BiwteBd  In  hisJ«4caDflBt  la  Uth^ptkhm  Mmtam^ 
C&iMoamfv.Brogden  and  others,  said.  **T1m  Iaw  Sb  well  vut  lir  Ifir.  Vredertok 
Pcdtook  in  his  vary  abto  and  learned  woric  an  OoBtmota."— 31c  nsML 
*'  We  have  nothing  but  praise  for  this  (liiird)  edition.    The  material  recent  eases 
have  been  added  and  the  whole  work  has  been  carofullv  revised. ''—£Molfd(ort'Jo«ni«Z. 
"  A  work  whidi,  in  our  opinion,  shows  great  ability,  a  disoeming  intellect,  a 
oamproheiMdve  mind,  and  painstaking  iiMiustxy."— -i«w  JommtaL 
•*  §0T  the  purposes  of  the  student  (here  is  mo  hook  a«nsl  to  Mr.  PeDock't.'' 
**  Ha  has  sacoeeded  in  writing  a  book  on  Oootraets  which  the  woriOag  lawyer  will  find 
as  naefU  ibr  leieiepce  as  say  of  its  predeoesson,  and  wMdi  at  tlie  same  ttsM  will  give 
the  student  what  ha  will  seek  for  in  vaia  elsewlMte,  a  OQatftete  rmtkmwlt  af  the  law,'*^ 


Smith's    Law   of   Contracts.  —  Sefventh  Edition.     By 
V.T.THOMPSON, Esq., Banriiter-at-I*«w.  Demy8vo.  1878.  lilt. 


COMVEYANCINa-Dart.- F«2e  ''Vendors  and  PorduMerB." 

Harris  and  Ciarkson's  Conveyancing  and  Lavr 
of  Property  Act,  1881,  and  the  Vendor  and 
Purchaser  Act,  1874 ;  with  Introdaction, Notes  and  Copioiis 
Index.  By  W.  MLANNING  HARMS,  M.A.,  and  TH01CA8 
CLARKSON,M.A,Barriaters-at.Law.  Demy  8to.  1682.  ^. 
'*  Tfas  notes  in  this  volume  are  more  copious  and  exhaustive  than  iiioBe  in  anyotfaer 
edition  of  these  Acts  which  has  at  present  appearedJ'—The  Law  JownmL 

^^*MlMUmdardLaw  Works  4Wt  hepi  m  Sioek^  in  loMfoa^f  and  other  IdndingM. 


STEYKNS  AXD  80KS'   LAW  PUSUCAliaVaL 


CONVEYANCING. 

Greenwood's  Manual  of  Conveyancing. — A 
«CtkePnctaeeol 

to  the  daily  ioetiacolCo»Tgy»McnigiaB<iiicitoB^  OMtm.    To 
are  added  CoodM  CovmoB  Fc 
Serenth  EdhioB.     Inchidmg  a 

refcrenoe  to   the  Acta    ci    1SS2,  and    an  Appeodiz, 
the  Order  under  the  Solkiton'  RrnnznctatioB  Act,  1881,  witk  ^ 
thereon.     Edited  hj  HA£BY  GBEENWOOD.  MA.,  Eaq.. 
rkter-at^Lav.     Demj  8ra     188SL  ICi^ 

*«*  The  SmppitmetU  mutf  be  had  wqmrmieig.    Prim  Sl 

"We  aenld  lika  to  aae  it  placed  fejkis  prine'pal  in  tho 
articled  clerk.    One  of  the  Boat  naefnl  practinl  vwka  w«  Iwfv  < 

tmUnmatir^s  laic  Student^  JwtrmaL 


"Tbe  AotL'^r  has  cftrcf^iUy  worked  the  prorinant  of  the  Act  into  hi*  text,  calling 

aectioal 


fffteciftl  attcntirjti  Ut  the  effect  of  tbcee  acctkn*  iHiieh  make  efaaolate  ^ancaa  in  &• 
law  M  dictinjpiiAbed  ixxfox  xLumt  whjldl  are  merdj  opCkual  for  aik^itian  or  rrriiMijau* 
^-Tkt  Lnte  MaqmBUu. 

Humphry's  Com  men    Precedents  in  Convey- 
ancing.   Adapted  to  the  Convejandng  Acta,  1881-82;  and  the 
Settled  Land  Act,  1882,  &&,  together  with  the  Acta,  an  IntrodoetMP, 
and   Practical  Notea.     Second  Edition.     Bj  HUGH  M.  HUM- 
PHRY, M.A^  Eaq.,  Barristerat-Lav.    Demy  8to.  1882.      12iL  6d. 
"The  crjllf  jtion  of  Precedents  is  mifficiently  comprebensiTe  fiar  ordnunr  nae,  and  ia 
jHii>plenieatcd  by  omciae  U^A  note*  mainly  oori posed  of  extracts  from  statntas  neoea- 
«afy  to  be  Uime  in  mind  by  the  dnJtnnan."— Z"«r  JlagtuiM. 

"  A  work  tbttt  we  tLiuk  the  iirufemiun  will  ai>preci&te."— Lav  TSsKt. 

Palmer's  Company  Precedents. — For  nae  in  rehoioii 
to  Conmaniea  tubject  to  the  Companiea'  Acti»  1882  to  1880. 
Arranged  »»  follows  : — Agreementa,  Memoranda  and  Articles  of 
Aasociation,  Proapectna,  lUaoltitiona,  Notioea,  CertifirateB,  Beben- 
tnrea,  Petitiona,  Order*,  Beconstniction,  Amalgamation,  Arrmoffe- 
menta,  Private  Acta.  With  Copioaa  Notea.  Second  Edition.  By 
FRAJkClS  BEAUFORT  PAIJ^fER,  of  the  Inner  Temi^  Kk}., 
Barriaterat-Law.     Royal  8va     1881.  1^  lOt. 

"  To  those  concerned  in  getting  up  companies,  the  asaistance  giren  by  Ifr.  Patmer 
«oust  lie  very  valuable,  because  he  does  not  confine  himself  to  bare  precodenta,  but 
Dy  intelligent  and  learned  commentary  lights  up,  as  it  were,  each  step  that  be  takea. 

.     .    Tnera  is  an  elaborate  index."— Lav  J^ima. 

"  To  those  who  are  acquainted  with  the  first  editi<ni  we  recommend  the  secoii 
(Mlition  AS  a  great  improrement." — Lav  Journal. 

Prideaux's  Precedents  in  Conveyancing.— With 
Diwertationa  on  ita  Law  and  Practice.  Twelfth  Edition.  Tho- 
roughly reviBed  and  adapted  to  the  Conveyancing  Acta,  1881,  1882, 
the  Settled  Land  Act,  1882,  the  Married  Women's  Property  Act, 
1882,  and  the  Bills  of  Sale  Act,  1882.  By  FREDERICK  PRJ. 
DEAUX,  late  Professor  of  the  Law  of  Real  and  Personal  Property 
to  the  Inns  of  Conrt,  and  JOHN  WHITCOMBE,  Esqra.,  Barria- 
tera-at-Lav.    2  vols.    Royal  8vo.    1883.  32.10c 

**  The  most  niefal  work  out  on  Conveyancing.'* — Law  Journal. 

"This  work  is  accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know 
Hf  no  treatise  uix>n  conveyancing  which  is  so  generally  useful  to  the  practitioner." — 
Laic  Tim€$. 

"  The  conciseness  and  scientific  precision  of  these  Precedents  of  the  Future  are  at 

once  pleasing  and  startling The  Valuable  Dissertations  on  the  law  and 

Vracticc.  which  have  always  formed  a  feature  of  these  volumes,  have  been  revised 
■Jioroughly."— Zaic  Magazine. 

"  Tlie  student  who,  in  good  time  before  his  examination,  can  peruse  these  moe 
valuable  disncrtat ions  and  refer  to  Fome  of  the  precedents  will  have  an  immense 
sdvKiitage  over  thonc  who  have  not  ddne  ho."— late  Student*'  Journal. 

*«*  All  ttandord  Law  Workt  are  kept  in  Stock,  in  lanoealfomd  other  lindimge. 


119,  CHANCERY  LANE,  LONDON,  W.C. 


CONVICTIONS.— Paley's  La>v  and  Practice  of  Sum- 
mapy  Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1879;  including  Prooeedings 
preliminaiy  and  Bubeequent  to  Convictions,  and  the  responaibilitj 
of  convicting  Magistrates  and  their  Officers,  with  Forms.  Sixth 
Edition.  By  W.  H.  MACNAMARA,  Esq.,  Barrister-at-Law- 
Demy  8vo.    1879.  11.  it. 

Tern  pier. — Vide  "Smmnaiy  Convictions." 

Wigram.— Ficfe  "Justice  of  the  Peace." 

CORONERS.— J ervis  on  the  Office  and  Duties  of 
Coroners. — With  Forms  and  Precedents.  Fourth  Edition.  By 
B.£.MELSHEIMER,E8q.,Barristerat.Law.  PooTSvo.  1880.  12«. 


COSTS.— Morgan  and  Wurtzburg's  Treatise  on  the 
Law  of  Costs  in  the  Chancery  Division  of  the 
High  Court  of  Justice.— Being  the  Second  Edition  of 
Morgan  and  Davey's  Costs  in  Chanoeiy.  With  an  Afmendiz, 
containing  Forms  and  Precedents  of  Bills  of  Costs.  By  the 
Right  Hon.  GEORGE  OSBORNE  MORGAN,  one  of  Her 
Majesty's  Counsel,  Her  Majesty's  Judge  Advocate  General,  and 
E.  A.  WCJRTZBURG,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
DemySvo.    1882.  30«. 

'*  Cannot  fail  to  be  of  use  to  solicitors  and  their  Chancery  wianaglng  clerks."— low 
Titnes. 

Scott's  Costs  in  the  High  Court  of  Justice 
and  other  Courts.  Fourth  Edition.  By  JOHN  SCOTT, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Reporter  of  the  Com- 
mon Pleas  Division.    Demy  8vo.    1880.  12.  6$, 

*'  Mr.  Scott's  introducturj  notes  are  very  useful,  and  the  work  is  now  a  compendium 
on  the  law  and  practice  regarding  cos^a,  as  well  as  a  book  of  precedents."— ^v  TVmst. 

Scott's  Costs  in  Bankruptcy  and  Liquidation 
under  the  Bankruptcy  Act,  1869.  Royal  12mo. 
1878.  Net,  St. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery^  Queen's  Bench, 
Probate  Divorce  and  Admiralty  Divisions  of 
the  High  Court  of  Justice ;  in  Conveyancing:  the  Crown 
Office ;  Lunacy ;  Arbitration  under  the  Lands  Clauses  Consolidation 
Act ;  the  Mayor's  Court,  London ;  the  County  Courts ;  the  Privy 
Council ;  and  on  Passing  Residuary  and  Succession  Accounts  ;  with 
Scales  of  Allowances ;  Rules  of  Court  relating  to  Costs  ;  Forms  of 
Affidavits  of  Increase,  and  of  Objections  to  Taxation.  Fourth 
Edition.  By  Wif.  FRANK  SUMMERHAYS,  and  THORNTON 
T00600D,  Solicitors  of  the  Supreme  Court    Rojal  8vo.    1883. 

(Nearly  ready.)     iL  Ss, 

Webster's  Parliamentary  Costs.  — Private  Bills, 
Election  Petitions,  Appeals,  House  of  Liords.  By  ,EDWARD 
WEBSTER,  Esq.,  of  the  Taxing  and  Examiners'  Office.  Fourth 
Edition.  By  C.  CAVANA6H,  Esq.,  Barristerat-Law.  Author 
of  "The  Law  of  Money  Securities.     Poet  8vo.  1881.  20«. 

"This  edition  of  a  well  known  work  is  in  great  part  a  new  publication  ;  and  it 
contains,  now  printed  for  the  first  time,  the  Table  of^  Fees  charged  at  the  House  of 

Lords We  do  not  doubt  that  Parliamentary  agents  will  find  the  work 

eminently  usefuL" — Law  Jaurani, 

*«*  All  itandard  Law  Workt  are  iepl  in  Stock,  in  law  calf  and  other  bindings, 
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!•  8TJSVMN8  ASIB  BOSSr  LAW  FUKJCATIONS. 

COUNTY  COURTS.— Pitt-Lewis'  County  Court  Prac- 
tice.—A  OoafltU  PnwIiM  ol  O^GmnrtyOtvti^  indiidiiig  Admi- 
nhy  and  B^bixptcj,  flmbodyiiig  tW  Acts,  Bolea,  Fovm  and  Costs, 
witk  AddhioiMa  F«nM  and  %  FnU  Ludo.  Second  EdHioo.  By  G. 
PITT-L£¥nS,  of  the  Middle  Tensile  and  Werten  Circait,  £sq^ 
Bancktcr-at-Law,  Mmetiiiie  Holder  of  tbe  Sftodentahip  oi  the  Four 
Inns  of  Coort,  assisted  by  H.  A.  Di  Coltab,  Esq.,  Barrister-at- 
Law.    In  2  parts.    Demy  Sto.     ISSa.  21.  10s. 

*^*  Part  /.,  with  TabU  of  C<ues,  Index,  dhr.,  9old  teparatdy,  price  30#. 

mr  Thii  Edition  deal*  fuUf  icitk  ike  Employers'  Liahaihf  let,  and  it  the 
mUp  County  Court  Practice  wfttcA  contain*  the  County  Courts  {Cott*  and 
Solaria)  Act,  18S2,  tke  important  legialation  {at  to  Married  Women  t  Pro- 
perty, Bait  of  Smle^  Inferior  CourU'  /rndspnentn,  Jbc.)  ef  tke  Settion  of  18S2, 
and  alto  the  County  CouH  Unlet  of  March,  1883. 

*It  itT«7tlMrl7writtcB,aadkalw«jBpimeticttL  Tka  laicz  is  TViy 
alsWnito,  sad  thaira  is  u  sBMilaat  tmhmUr  Iktai  to  tha  Ctiatj  Coiurt 
Atts  ud  'SLulmr—SoKeitont  JowmaL 

"(hu  if  the  best  boola  if  practiM  wftidk  if  to  be  ftrnd  im  oar  legal 
UtoratarsL"— Zms  T^tsMi. 

"Wo  baTO  raioly  mot  with  a  work  dioplafiag  Boro  hoaoot  iaduatrj 
i  tho  part  of  tho  aathor  than  tho  ono  boAoro  aiw** — Lam  JommaL 

<'Xr.  Pitt-Lewis  has,  in  faet,  aimed— and  we  aro  glad  to  aay  smeeaoa- 
teUj— at  proTiding  for  the  Oomty  Oovrta'  praetitioaer  what '  Chittj'a 
Arehbeld '  and  *  Daaiell's  Chaacory  Praetiee '  ba^e  long  been  to  praeti- 
tfaasra  in  the  High  Court" — Law  Magazine, 

**  Kr.  Pitt-Lewis's  work  was  at  oaee  admitted  by  the  profsssion  to  tho 
raak  of  a  standard  authority,  and  it  must  be  now  genozmlly  looked  upon 
as  tho  complete  County  Court  Praetiee."— C'i7y  Preti. 

CRIMINAL  LAW^Arehbold'8  Pleading  and  Evidence 
in  Criminal  Cases. — With  the  Statutes,  Precedents  of 
Indictments,  kc,  and  the  Evidence  neoeasary  to  support  them. 
Nineteenth  Edition.  By  WILLIAM  BRUCE,  Esq.,  Barrister-at. 
Law,  and  Stipendiary  Magistrate  for  the  Borough  of  Lecis.  Demy 
8vo.     1878.  IZ.  11*.  6c/. 

Hoscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMITH, 
Esq., Barriflter-at-Law.    Royal  I2mo.    1878.  12.  lis.  6d. 

r^usselTs  Treatise  on  Crimes  and   Misdemea* 

nors.~Fifth  Edition.    By  SAMUEL  PRENTICE,  Esq.,  one  of 

Her  Majesty's  Counsel     3  vols.    Royal  8Ya      1877.      51.  15s.  6d. 

**  What  better  Digwt  of  Criminal  Law  ooold  we  poMibly  bope  for  tlian  'Roasell  oq 
CrtmecT '  "^Sir  Jams*  FHitfnmtt  Oephtm't  SptecA  on  OodWeation. 

"  Alterstioiui  have  beeu  OMMle  in  the  arrangeiuent  of  the  work  whksii  witboat  interfering 
vtth  the  genera!  v\a.n  are  sufflcient  to  show  that  great  care  and  thought  have  been 
bestowed.  ....  we  are  amased  at  the  patience,  industry  and  lUU  which  are  exhibited 
in  the  collection  and  arraogeaent  of  all  this  Biaa  of  ieaming.** — 7%e  l^ime$, 

Shirley's  Sketch  of  the  Criminal  Law.— By  W. 
SHIRLEY  SHIRLEY,  M.A.,  Esq.,  Barrister-at-Law,  Author  of 
''  Leadug  Cases  made  Easy/'  assisted  by  C.  M.  ATKINSON,  M  Jl., 
BC.L.,  Esq.,  Barrister-at-Law.    Demy  8to.     1880.  7s.  6c/. 

"  As  a  primary  introduction  to  Criminal  Law,  it  will  be  found  very  acceptable  to 
Studenta."— ^w  StudenU'  Journal 

DECREES.— Seton.—  Fufc  «  Equity." 

%*  AU  ttandard  Law  Warkt  art  hq^  isi  SiMtk  in  Urn  ca^smd  other  hituUn^t. 
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11»,  CHANCERT  LAJXE,  LONDON,  W.C.  II 

DIARY.— La  wyer's  Companion  (The),  Diary,  and  La^w 
I>i rectory  for  1884.— For  the  ue  of  tlie  Legal  Pivfeaaioii 
F^l^o  Companiefl,  Jnslioea,  Merohanti,  Estaie  Agents,  Anelioiieera, 
kt.,  Ac  Edited  by  JOHN  THOMPSON,  of  the  Lmer  Temple, 
BiR|.,  BMristerrAt-LKw;  and  contaiiiB  Tableo  of  Costs  in  Convey- 
ancing,  &c.;  a  Digest  of  Usefol  Decisions  on  Oests;  Monthty  Diary 
of  Goonty,  Local  Government,  and  Parish  Bustaess;  Oaths  in 
Supreme  Court;  Summary  of  Legislation  of  1883;  Alj^betical 
Index  te  the  Plractioal  Statutes;  a  Copious  Table  of  Stanqi  Duties; 
Legal  Time,  Literest,  Discount,  ^loome,  Wages  and  other  Tables; 
Probate,  Legacy  and  Ssooession  Duties ;  and  a  Tariety  of  matters  of 
practical  utility.     Pdblibhid  Ahhitallt.    TUrty-ei^th  Issue. 

[Now  readif.) 

Contains  the  most  complete  List  published  of  the  English  Bar,  and 
London  and  Country  Solicitors,  with  date  of  admission  and  appointments, 
and  is  issued  in  the  following  forms,  octavo  size,  stron^y  bound  in  doth : — 

t.    d, 

1.  Two  days  on  a  page,  plain 5 

2.  The  above,  ibtkbliavsd  for  AnsfDAHOia         ... 
S.  Two  days  on  a  page,  ruled,  with  or  without  money  oohunns 

4.  The  above,  intkrliaved  for  AmniDAScni .... 

5.  Whole  page  for  each  day,  plain 

6.  The  above,  intsbliavsd  for  ATTBNDANcn 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  cols. 

8.  The  above,  xbtebliavbd  for  ATrafDAKOES 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  cols. 
The  Diary  amUUm  memoranda  of  Legal  Butineu  tkrouq^mU  the  Year. 

"  An  excellent  work/'—inW  Timeg. 

"  A  pablication  which  taM  long  ago  tecnred  to  itwlf  tike  fitvoor  of  the  proAsskm,  and 
wMteta,  as  heretofore,  josUflea  by  Ita  contoica  the  title  aaaamed  by  it.*— J^mv  JoumaL 

*'  Ceotalns  all  the  lafbrmation  which  could  be  looked  for  la  mch  a  work,  and  given  it 
in  a  most  oonTenient  ibnn  and  very  coai|iletaly.  We  may  nnheiilatfcigiy  raooamend  the 
work  to  oar  readers."— iSo^icitorv*  JournaL 

"The  '  Lawyer's  Companion  and  Diary '  is  a  book  that  ongbt  to  be  in  the  poaMaaion  of 
every  tawyer,  and  of  eve^  man  of  bewneas  " 

**The '  Lawyer's  Ckmipanion '  ia,  indeed,  what  it  ia  eaHed,  tor  it  combines  everything 
raqoired  for  refiarenoe  in  the  lawyer'a  oiBoe.'' — Law  Ztaw«. 

"  It  is  a  book  without  which  no  Uwyer'a  library  or  office  can  be  complete." — Iri^ 
tawThMt, 

DICTIONARY.— Student's  (The)  Pocket  La^w  Lexicon 

Explaining  Techaical  Words,  Phrases  and  Maxims  of  the  English, 

Scotch  and  Boman  Law,  to  which  is  added  a  complete  List  of  Law 

Keports,  with  their  Abbreviations.     Second  Edition,  Bevised  and 

Enlarged.    By  HENBY  G.  BAWSON,  B.A.,  Esq.,  Barrister-at- 

Law.  {In  the  presif ) 

**  A  wonderful  little  legal  Dictionary."— /ncfermavr'f  Lav  Student^  Journal. 
*'  A  very  handy,  complete,  and  useful  little  vnxck."— Saturday  Review, 

^^ barton's    La^w    Lexicon. — Forming  an  Epitome  of  the 

Law  of  England,  and  containing  fuU  explanations  of  the  Technical 

Terms  and  Phrases  thereof,  both.  Ancient  and  Modem  ;  inclading 

the  various  Legal  Terms  used  in  Commercial  Business.    Together 

with  a  Translation  of  the  Latin  Law  MaxJmn  and  selected  Titles  from 

the  Civil,  Scotch  and  Lndian  Law.    Seventh  Edition.     By  J.  M. 

LELY,  Esq.,  Barrister-at-Law,  Editor  of  *'Chitty's  Stotntes,'*  &a 

Super-royal  8vo.    1883.  IL  IS$. 

"  On  almoet  every  point  both  student  and  practitlflner  can  gather  information  from 

this  invaluable  book,  which  ought  to  be  Im  every  lawyer's  ofrce." — Oiimarit  Lmw  Mates, 

**  Aa  It  now  ataonda  the  Lexicon  oontaim  all  it  need  cienfcrin,  and  to  those  who  value 

auch  a  work  it  is  made  more  valuaMe  MSL^—Lam  Twmmt  Jujse  %  186S. 

%Mff  ttandmrd  Ltm  WorkMomhepi  t»  Afodt,  «•  lano  taXf  vnd  eiiker  hmdnigs, 
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IS  STEVENS  AND  SONS'    LAW  PnBLICATlON& 

DIGESTS.— Bedford— Ftde  **  Examination  GnidM.** 

Chitty's  Index  to  all  the  Reported  Cases  decided 
in  the  sevenl  Coorts  of  Equity  in  Engliuid,  the  Privy  Coonoi],  «nd 
the  Hooae  of  Lords,  with  a  selection  of  Lrish  CMes,  on  or  relating 
to  the  Principles,  Pleading,  and  Practice  of  Equity  and  Bankruptcy  ; 
from  the  earliest  period.  The  Fourth  Edition,  wholly  reyised, 
reclassified  and  brought  down  to  the  date  of  pablication  by 
WILLLA.M  FRANK  JONES,  RC.L.,  M.A.,  and  HENRY 
EDWARD  HIRST,  RC.L.,  M.A.,  both  of  Lincoln's  Inn,  Esqra^ 
Barristers-at-Law.    Volume  I.    Roy.  8vo.     1883.  IL  lit.  6dL 

*«*  This  Yolnme  eontaini  the  Titlet  "  Abandonmeiit "  to '-  Bank- 
rnptey.'*  The  Title  Bankmptey  ia  a  Complete  Digest  of  all  easaa, 
indading  the  Decisions  at  Common  Law. 

Volume  IL  is  in  the  press,  and  will  be  issued  shortly. 

The  Work  will  be  completed  in  6  or  6  Volumes. 

Fisher's  Digest  of  Reported  Decisions  in  all  the 

Courts,  -with  a  Selection  from  the  Irish;  the 

cases  overruled  and  impeached  and  references  to  the  Statatee^ 

Rules  and  Orders  of  Courts  from  1756  to  1888.     Compiled  and 

arranged    by  JOHN  MEWS,  assisted    by  CECIL  MAXJBICE 

CHAPMAN,  HARRY  HADDEN  WICKES  SPARHAM,  and 

ARTHUR  HORATIO  TODD,  Barristers-at-Law.      {In  the  press.) 

Notanda  Digest  in  l^a>v»  Equity,  Bankruptcy, 

Admiralty,  Divorce,  and  Probate  Cases. — ^By 

H.  TUDOR  BODDAM,  of  the  Inner  Temple,   and  HABRY 

GREENWOOD  and  K  W.  D.  MANSON,  of  Linoohi's  Inn,  Eaqra., 

Barristers-at-Law. 

Third  Series,  1878  to  1876  inclusive,  half-bound.  Net,  12. 11a  6<2. 

Ditto,  Fourth  Series,  for  the  years  1877, 1878, 1879, 1880, 1881,  and 

1882,  with  Index.  Each,  neC.  12.  la. 

Ditto,  ditto,  for  1883.      By  K  W.  D.  MANSON  and  PROCTER 

T.  PULMAN,  Esqrs.,  Barristersat-Law.     Plain  Copy  and  Two 

Indexes,  or  Adhesive  Copy  for  insertion  in  Text-Books  (without 

Index).     Annual  Subscription,  payable  in  advance.  Net,  21a. 

*«*    The    numbers  are  issued  regularly  eveiy  month.      Each 

number  contains  a  concise  analysis  of  every  case  reported  in  the 

Lav  Reportif  Lavs  Journal^  Weddy  Reporter,  Law  Ttmei,  and  the 

Irith  Law  Report*,  up  to  and  including  the  cases  contained  in  the 

parts  for  the  current  month,  with  references  to  Text-books,  Statutea, 

and  the  Law  Reports  Consolidated  Digest,  and  an  ALPHABsnoaj;. 

INDEX  of  the  subjects  contained  m  each  numbib. 

DISCOVERY.— Hare's  Treatise  on  the  Discovery  of 
Evidence.— Second  Edition.  By  SHERLOCK  HARE,  BaI^. 
rister-at-Law.    Post  8vo.     1877.  12a. 

Sicliel  and  Chance's  Discovery.— The  Law  relating  to 
Interrogatories,  Production,  Inspection  of  Documents,  and  Dis- 
covery, as  well  in  the  Superior  as  in  the  Inferior  Courts,  together 
with  an  Appendix  of  the  Acts,  Forms  and  Orders.  By  WALTER  S. 
SICHEL,  M.A.,  and  WILLIAM  CHANCE,  M.A.,  Esqrs.,  Bar- 
risters-at-Law.   DemySva     1883.  12<. 

"  The  work  will,  we  think,  be  very  useful  in  practice,  and  may  be  confidently 
reoommcndod  for  use  in  judg^*  chambers." — Lav  Thnts. 

**  It  will  be  of  much  use  to  practitioners  to  be  able  to  find,  or  wo  do  in  the  work 
before  us,  an  inteUifent  account  of  the  whole  sot  of  decisions."— 5o/i>t/or«'  Journal. 

''It  is  evident  tnat  this  work  is  the  result  of  much  careful  and  painstaking 
reeearch,  and  we  can  confidently  recommend  it  as  a  carefiil  and  convenient  co>m- 
pendiimi,  and  particularly  as  likely  to  be  of  material  assistance  to  those  who   ant 
much  engaged  in  judges'  chambers  or  in  the  county  courts." — Law  MaffoMine. 
*«*  AU  standard  Lars  Works  are  kept  in  Stock,  inknocatfami  dher  tdndinge. 
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DIVORCE,— Browne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Statutes,  Roles.  Fees 
And  Forms  relating  thereto.  Fourth  Edition.  By  GEORGE 
BROWNE,  Esq.,  Barristeivat-Law.    Demy  8vo.     1880.  IL  4t. 

"  The  book  is  a  dear,  practical,  and,  ao  far  as  wo  have  been  able  to  test  it,  acciirate 

exposition  of  divorce  law  and  procedure." — SolteitorM'  Jovumaf, 

OOMICIL.— Dicey  on  the  La-w  of  Domicll  as  a  branch 
of  the  Law  of  England,  stated  in  the  form  of 
Rules.— By  A  V.  DICKY,  B.C.L.,  Banrister-at-Law.  Author  of 
^  Rules  for  the  SelecUonof  Parties  to  an  Action."  Demy  8vo.  1879. 18«. 

EASEMENTS.— Goddard's   Treatise    on   the    Law^    of 

Easements.— By  JOHN  LEYBOURN  GK)DDARD,  Esq., 

Barrister-at-Law.    Second  Edition.    Demy  8va    1877.  lot. 

**  The  book  ii  inTalnable  :  where  the  cases  are  silent  the  author  baa  taken  pains  t« 

ascertain  what  the  law  would  be  if  brought  into  question.  **— Law  JowrmaL 

** Nowhere  has  the  subject  been  trei^d  so  ezhanstiTelj,  and,  we  may  add.  so  soientifl- 

eallj,  ss  bj  Mr.  Ooddard.  We  recommend  it  to  the  most  careful  study  of  the  law  student, 

as  well  as  to  the  library  of  the  practitioner.'*— loie  Tknu. 

ECCLESIASTICAL  LAW.— Dodd's  Burial  and  other 
Church  Fees  and  the  Burial  Act,  1880 :— With 
Notes.  By  J.  T.  DODD,  M.A.,  Barrister-at-Law.  Royal  12mo. 
1881.  U 

Phillimore's  (Sir  R.)  Ecclesiastical  Law. —  The 
Ecclesiastical  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Decisions  to  end  of  1875.  By  the 
Right  Hon.  Sib  ROBERT  PHILLIMORE,  D.C.L.  2  vols.  8vo. 
1878-76.  Zl  7f.  6d. 

*«*  The  Supplement  may  be  had  separately,  price  4f.  6({.,  sewed. 
ELECTIONS — Carter's  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  with  Notes  and  an  Index.    Edited 
by  JOHN  CORRIE  CARTER,  Esq.,  Recorder  of  Stamford.   Form- 
ing a  Supplement  to  "  Rogers  on  Elections."  Royal  12mo.  1888.    $«. 
FitzGerald.— Fide  -'BaUot." 

Rogers  on  Elections,  Registration,  and  Election 

Agency. — Thirteenth  Edition,  including  Petitions  and  Mnni« 

dpal  Elections  and  Registration.    With  an  Appendix  of  Statutes 

and  Forms.     By  JOHN  CORRIE  CARTER,  of  the  Inner  Temple, 

Esq.,  Barrister-at-Law.    Royal  12mo.     1880.  12.  12«. 

"  Petition  baa  been  added,  setting  forth  the  procedure  and  the  dedaions  on  that 

subject;  and  the  atatutee  passed  since  tbe  lost  edition  are  explained  down  to  the 

Parliiuaieutary  Slectiona  and  Corrupt  Practices  Act  (1880X"— 7%€  Tima. 

**  We  have  no  besitatlon  in  commending  the  book  to  our  readers  at  a  useful  and 
adequate  treatise  upon  Section  law."— i8o/ic<tor«'  Jmamal. 

"  A  book  of  long  standing  and  for  information  on  the  common  law  of  electioniL  of 
which  it  contains  a  mine  of  extracts  from  and  references  to  the  older  authorities, 
will  always  be  resorted  to.** — Lato  Journal 

ELECTRIC  LIGHTING.-Cunynghame's  Treatise  on  the 
Law  of  Electric  Ligliting,  with  the  Acts  of  Par- 
liament, and  Rules  and  Orders  of  the  Board  of  Trade,  a  Mod^ 
Provisional  Order,  and  a  set  of  Forms,  to  which  is  added  a  Descrip- 
tion of  the  Principal  Apparatus  used  in  Electric  Lighting,  with 
Illustrations.  By  HENRY  CUNYNGHAME,  Barrister-at-Law. 
Royal  8va     1883.  12s.  6d 

"As  an  original  work  it  demands  especial   praise,    and  we   congratulate   Mr. 

Cunynghamo  on  bis  production." — Law  THrnet. 
**  Among  the  many  works  upon  electric  lighting  which  have  aome  before  us,  we 

think  that  Mr.  Cunynghame's  cannot  fail  to  gain  and  keep  a  high  place."— ^oUdforv^ 

Journal. 

EMPLOYERS'  LIABILITY  ACT.— Ma cdo ne  11.- Fuf«  "Master  and 
Servant." 
Smith.— Fide  "Negligence." 
*«*  All  gtandard  Law  Worki  are  ktpt  in  Stocky  in  lam  calf  and  vUier  himUngi. 
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■Qlimr,«Mi  FiU^  CHANCERT. 

ChiUy'6  Index.—  Vide  *  TH^miar 

Seton%    Forms    of    I^eerees.    Judgments^   and 

Orders  in  the  High  Court  of  Justice  andCoujrts 

of  Appeal,  kikTinS  eipecU  rafflRBce  to  tiw  CaoBMsy  BiviiioB, 

with  Pnctkml  KotoL    Fomtii  EfitioB.    Bj  B.  H.  LKAGH,  Xn^ 

SeaferRegiiteraftkrClwDoefyDiTMCHi;  P.G.  A.UTLUCAl^ 

of  tlie  Imw  Tenqple,  Ek|.  ;  and  Ike  bte  H.  W.  MAT,  Sm.  ;  me. 

oeedfld  bj  J  AlOB  £ASIl«lCa^  of  liDeoi&'s  Imi,  Saq^  Bunrten- 

at.L»w.    8  Tok.  in  3  purtL    Boyal  8to.    1877—79.  4L  10«l 

*«*  YoL  XL,  Parts  1  and  2,  Mpumteljr,  price  eack  IL  lOc 

"The  Editoxm  d  this  new  editkm  ol  SctoBdeserre  muc^  pndae  for  what  is  almoat,  if 

wit  absolutely,  an  innormtkn  in  faiw  book*.  In  treating <^  snvdiTiitoi  of  ttieiranhjact 

flwj  hftTe  put  prominentlj  fonnard  the  rosolt  of  the  latest  decudmns,  settling  tiM  Isw 

aoJM-asit  is  ascertained,  thus  avoiding  mnch  waeltww  reference  to  older  c—ea.    .     . 

Umps  esn  be  no  doobt  that  in  abook  of  jvactioelike  Setoo,  it  ismudi  OMire  i—purlaat 

to  he  able  to  see  at  once  what  the  hiw  is  tium  to  know  how  it  hse  beoome  what  it  ie  ; 

and  the  Editors  hare  eridently  taken  great  pains  to  cany  out  this  utinu^ple  in  pr»> 

aiBfttDg  the  hiw  on  eadi  dirisian  of  their  hihours  to  their  readars."— fkr  Kmrn. 

«<MaUtheeditionBof  *8etoo'thisisthebest.  .  .  .  We  can  hurdly  ^eak  too 
hli^dy  of  the  industry  and  inteUigenee  whidi  have  been  bestowed  on  tbo  pseparation 
of  the  notea.**— So<ici<ors^  Jcmrmal. 

**  Now  the  book  is  before  as  complete ;  and  we  adrisedly  say  eompUU,  "hMrmnan  it 
haaacaroely  ever  been  our  fevtune  to  see  a  more  eoeiplcis  law  book  thiin  thia.  Kxten- 
iiwB  in  mpkien,  and  exh*uative  in  treatiae,  comprdiensiTe  in  matter,  yet  apposite  in 
delalht,  it  preaents  all  the  features  of  an  excellent  work  .  .  .  The  index,  ex^raod- 
Im  over  ITS  pages,  is  a  model  of  cosnprebenaiTeneaB  and  armrnrj  "    ttm  ftini  mif 

Smith's  Manual  of  Equity  Jurisprudence. — 
A  Manual  of  Equity  Joiisprodenoe  for  Practitionera  and  Stadenta, 
founded  on  the  Wonu  of  Story,  SpeDce,  and  ether  wxifeera,  and  on 
more  tbaa  a  tiiooMndsohaeqiieni  caaea,  oomprinng  the  Fnndamenta] 
Princiite  and  the  pointa  of  Kqidty  nanally  oooorring  in  Ge&etral 
Piactloe.  By  JOSIAH  W.  SMTte,  B.CL.,  Q.C.  Thirteenth 
Edition.    12nK>.     1880.  12t.  6d. 

"There  ia  no  djsguiaing  the  troth ;  the  prop er  meia  to  —ethia  book  is  te  iaani  Ha  pages 
ly  hmax.'    Lam  Moffiuim  and  Raitm.  ^^ 

"  It  will  be  fonnd  as  useful  to  the  piartilieoer  as  to  the  atadent*—  SUieiton'  JourruiL 

Smith's  Practical  Exposition  of  the  Principles 

of  jEquity,  illustrated  by  the  Leading  Decisions  thereon.     For 

the  use  of  Students  and  Practitianers.     By  H.  ABTUUR  SMITH, 

M.A.,  LL.B.,  of  the  Middle  Temple,  Esq.,  Barristers-Law.  Demy 

8vo.     1882.  201. 

**  The  book  seems  to  ns  to  be  one  of  great  value  to  students."— iSo/wilsri'  JtMmuiL 

**  In  a  noderately-eiaed  Tulume.  such  as  no  lawyer  who  has  his  own  adrantage  in 

Tiew  could  object  to  *  read,  mark,  learn,  and  inwardly  digest,'  Mr.  6oiith  sets  forth 

foeeiBctly  and  in  due  order  all  the  fundamental  priuciples  administered  by  Courts  of 

Aqvtty,  lowing  how  they  haTc  by  rooait  cnactmeut  been  engrafted  on  the  Common 

and  carefully  abstaining  f  ix^m  overlaying  his  subject-matter  with  muItibaioi« 

detafls  of  practice  which  might  tend  to  confuse  and  mystify.    .    .    .    We  mivt  agadn 

our  opinion  that  this  is  a  moat  remarkable  book,  containing  in  a  reasonable 


mace  more  information,  and  that  better  arranged  and  conveyed,  than  almost  any 
omer  law  book  of  recent  times  which  has  come  imder  our  notice.** — Saturdt^  BnHew. 

EXAMINATION  QUIDES.— Bedford's  Guide  to  the  Pre- 
liminary  Examination  for  Sol  i citors.— Fourth 
Edition.    12mo.     1874.  Het,  Ss. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  in  Latin  Grammar,  Arith- 
metic, French  Grammar,  History  and  Geo- 
graphy, with  the  Answers.  Second  Edition.  DemySvo.  1882.  18t. 

Bedford's  Preliminary  Guide  to  l^atin  Grani« 
mar.—lSmo.     1872.  Att,  St. 

Bedford's  Student's  Guide  to  Smith  on  Con- 
tracts. Demy  8vo.  1879.  Si:  6c2. 
%*  AU  itandard  Lorn  Work$mrthiptififi  BioA,  m  ZoweaiT  andoOer  dtm/iiipc. 
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EXAMINATION  GUIDES.- 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.— ^FourVh  Edition.  {In  prtparation,) 

Bedford's  Student's  Guide  to  the  Ninth  Edition 
of  Stephen's  New  Commentaries  on  the  La^ws 
of  England.— TliirdEdifeioii.    Demy  Stow    1888.  7f.  6(2. 

Bedford's  Final  Examination  Digest:  oontalning a 
Digest  of  the  ¥iaa\  Examinatioii  Questions  in  matters  of  Law  aad 
Procedure  determined  by  the  Chancery,  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions  of  tiie  High  Court  of  Justice,  and 
on  the  Law  of  Real  and  Personal  Property  and  the  PMctice  of 
Conveyancing,  with  the  Answers.     8to.    1879.  16t. 

**  Will  furnish  studonts  with  a  largo  armoury  of  weapons  with  wfaltdi  to  vieot  the 
attaeka  of  the  ozamlnem  of  the  lucorporatod  Laff7  Society."— low  Timm. 

Haynes  and  Nelham's  Honours  Examination 
Digest,  comprising  all  the  Questions  in  Conyeyanoing,  Equity, 
Common  Law,  Bamnruptcy,  Probate,  Divorce,  Admiralty,  and 
Ecclesiastical  Law  and  Practice  asked  at  the  Solicitors'  Honours 
Examinations  sinoe  their  establishment  to  the  present  time,  with 
Answers  thereto.  By  JOHN  F.  HAYNES,  LL.D.,  Author  of 
"Chancery  Practice,"  "The  Students'  Leading  Cases,"  &c.,  and 
THOMAS  A.  NELHAM,  SoUcitor  (Honours).  DemySvo.  1888.  Ifif. 
"Studeuts  jgoing  in  for  honourB  will  find  thiB  one  to  their  advuatage."  —  £a« 
7%me*,  8eptemD(Br  22,  1888. 

"  Anawors  are  Appended  whidi,  judging  from  am  examinatioa  of  aeveral  of  them, 
appears  to  be  careful  and  accurate."— ^diicttar*'  J»tamal,  October  13, 1883. 

Shearwood's  Law  Student's  Annual.— Containing 

the  Questions  with  Answers  to  the  Solicitor's  and  Bar  Examinations 

(Miobaelmas  Term,  1881,  to  Trinity  Term,  1882,  inclusive),  witii 

Remarks  and  Comments.    A  list  of  Books  suggested  for  Students 

&C.,  Ac.     Edited  by  JOSEPH  A.  SHEARWOOD,  Esq.,  Barrister- 

at-Law,  Author  of  *'A  Concise  Abridgment  of  Real  Property,"  and 

of  "  Personal  Property,**  etc.     Demy  8vo.     1882.  5i. 

''This  is  a  book  of  a  thorough  character.    .    .    .    lludi  care  and  labour  have 

evidently  been  expended  on  tho  book,  whidx  will  bo  found  of  great  advantage  to 

students."— £aw  Jourmal. 

**  Wo  know  of  no  other  manual  which  contains  the  same  quantity  of  information 
in  such  a  oondiw  form." — Solieitort'  JcmmdL 

"The  remarlcB  on  the  examinationa  are  very  intereating,  and  there  are  some 
vslnable  hinta  as  to  what  books  the  candidate  for  honours  and  a  pass  respectively 
should  use."— (7a«oN'<  Law  Note*. 

Shear'wood's  Student's  Guide  to  the  Bar,  the 

Solicitor's  Intermediate  and   Final  and   the 

Universities  Law  Examinations.— With  Suggestions 

as  to  the  books  usually  read,  and  the  passages  therein  to  which 

attention  should  be  paid.    By  JOSEPH  A.  SHEAItWOOD,  RA., 

Esq.,  Banister^t^law.     8vo.     1879.  5f.  M, 

*'  Any  etaden  t  of  average  inieUifenoe  who  ooosdentionsly  follows  the  path  and  obeys  the 

Inslniciioos  given  htan  by  the  author,  need  not  liBar  to  present  himself  as  a  candidate 

far  any  of  the  esaminations  to  which  this  book  is  intended  as  a  guide."— low  Journal. 

CXeCUTORS.— Macaskie's  Treatise  on  the  La^Ar  of 
Executors  and  Administrators,  and  of  the  Adminis- 
tration of  the  Estates  of  Deceased  Persons.  With  an  Appendix 
of  Statutes  and  Forms.     By  STUART  CUNNINGHAM  MA- 

CASKIE,(rf  Gray's  Inn,  Esq.,  Barrister-at-Law.  8vo.  1881.  lOt.  6d 
**  An  able  summary  of  the  law  of  adndnistration,  now  fonning  one  d  the  subjects 

set  fer  the  general  esamination  for  call  to  the  bar." 
"  Students  may  read  the  book  with  advantage  as  an  introduction  to  'Williams.'  and 

bj  practitioners  not  possessing   the   laiger  work   it  will  undoubtedly  be  found 

useful.''— law  JoumaL 

V  MtM/amdardLaw  W^rieMmrtkefi  in  Stocky  in  Imoct^tmdoihierUndmf^ 
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EXECiJTORS.-Omtintud. 

Williams'  Law  of  Executors  and  Adminis- 
trators.—By  the  Rt  Hon.  Sir  EDWARD  VAUGHAN 
WILLIAMS,  Ute  one  of  the  Judges  of  Her  Majesfy's  Covxt  ol 
Common  Pleas.  Eighth  Edition.  By  WALTER  VAUGHAK 
WILLIAMS  and  ROLAND  VAXJGHAN  WILLIAMS,  Esqn., 
Barriiiten-at-Law.    2  vols.     Royal  8to.    1879.  ZL  16i. 

**  A  treatiae  which  occupies  an  unique  position  and  which  Is  mnngiilaeil  hy  ths 
Bench  and  the  profebsion  aa  haviug  paramount  authority  In  the  domain  of  law  with 
which  it  deal*.'  —Law  JaumaL 

EXTRADITION— Kirchner'sL'Extradition.—ReciieURenfcr. 

mant  in  Exteniw  tons  les  Traits  conclus  jusqu'au  ler  Janvier. 
1883,  entre  les  Nations  civilisees,  etdonnant  la  solution  pr^ciae  des 
difficult^  qui  peuvent  surgir  dans  leur  application.  Avec  nne  Pi^ 
face  de  McGEORGES  LACHAUD,  Avocat  k  la  Cour  d'Appel  de 
Paris.  Public  sous  les  auspices  de  M.  C.  E.  HOWARD  VINCENT, 
Directeur  des  Affaires  Criminelies  de  la  Polioe  M^tropoUtaine  de 
Londres  ;  Membre  de  la  FaculU^  de  Droit  et  de  la  Socitft^  G^n^ale 
des  Prisons  de  Paris.  Par  F.  J.  KIRCHNER,  Attache  k  1a  Diz«c- 
tion  des  Affaires  Criminelies.   In  1  toL  (1150  pp.)   Royal Bvo.   2L2». 

FACTORY  ACTS.— Notcutt*s  La>v  relating  to  Factories 
and  Workshops.    Second  Edition.    12mo.     1879.  9j: 

FARM,  LAW  OF.— Cooke.— Fuif  -  Agricnltoral  Law." 

Dixon's  La>v  of  the  Farm.— A  Digest  of  Cases  oonncicted 

with  the  Law  of  the  Farm,  and  including  the  Agricultural  Cnatoma  of 

England  and  Wales.  Fourth  Edition.    By  HENRY    PKRKINS, 

Esq.,  Barrister-at-Law  and  Midland  Circuit   Demy  Svo.   1879.  ILds, 

**  It  is  imposfible  not  to  be  struck  with  the  extraordloary  rescnrch  that  must  have  been 

used  in  the  compilation  of  such  a  book  as  thin."— Law  Journal. 

Supplement  to  alx)ve,  containing  the  Agricultural  Holdings  (Eng- 
land) Act,  1883,  with  explanatory  Notes  and  Forms;  together  with 
the  Ground  Game  Act,  1880.  By  AUBREY  J.  SPENCER,  Esq., 
Barrister-at-Law.     Demy  8vo.     1883.  {In  the  presr.) 

FOREIGN  JUDGMENTS.— Piggotrs  Foreign  Judgznents 
their  effect  in  the  English  Courts.  Part  I.  Tlie 
English  Doctrine,  Defences,  Judgments  in 
Rem.  Status.— By  F.  T.  PIGGOTT,  M.A.,  LL.M^  of  the 
Middle  Temple,  Esq  ,  Barrister-at-Law.  Royal  8vo.  1879.  15i. 
Part  II.— The  Effect  of  an  English  Judgment 
Abroad.  Service  on  Absent  Defendants.  Royal 
8vo.     1881.  15^ 

FORMS.— Allen.— Vicfe  »' Pleading." 

Bull  en  and  Leake.— Ktrfe  **  Pleading:' 
Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen's  Bench,  Common  Pleas  ana  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice: with  Notes  containing  the  Statutes,  Rules  and  Pxmotioe 
relating  thereto.  Eleventh  Edition.  By  THOa  WTLLES 
CHITTY,  Esq.,  Barrister-at-Law.    Demy  8vo.    1879.  li.  18a. 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom  • 
with  Dissertations  and  Notes,  forming  a  complete  guide  to  the 
Practice  of  the  Chancery  Division  of  tiie  High  Court  and  of  the 
Courts  of  AppeaL  Being  the  Third  Edition  of  "  Daniell'a  Chaaoerv 
Forms."  By  WILLIAM  HENRY  UPJOHN,  Esq.,  of  Gray's 
Inn,  Ac,  Ac.    Demy  8vo.  1879.  ^  2m. 

*«*  AU  tUindard  Lav  B  orib  art  kept  in  Stock,  in  laio  calf  and  other  Hmdmgg, 
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FRENCH  COMMERCIAL  LAW.-Goirand.-rid«"CoininepcialL»w/* 

HIQHWAYS.-Baker's  Law  of  Highways  in  England 

and.  Wales,  inclading  Bridges  and  Locomotives.    Comprising 

A  Buccinct  code  of    the  several  provisions  under  each   head,   the 

statutes  at  length  in  an  Appendix ;   with  Notes  of  Cases,  Forms, 

and  copious  Index.     By  THOMAS  BAKBR,  of  the  Inner  Temple, 

Esa.,  Barrister-at-Law.     Royal  12mo.     1880.  I5t. 

"This  is  distinctly  a  well-planned  book,  and  cannot  fail  to  be  tiseful,  not  only  to 

lawyers,  but  to  thone  who  may  be  locally  engaged  in  the  management  of  highways.** — 

Law  Journal. 

'*  The  general  plan  of  Mr.  Bjiker's  book  is  good.  He  groups  together  condensed 
statements  of  the  effect  of  the  provisions  of  the  different  Highway  Acta  relating  to 
the  same  matter,  giving  in  all  cases  references  to  the  sections,  which  are  printed  in 
full  in  the  appendix.  To  each  condensed  section,  or  group  of  sections,  he  appends  a 
note,  stating  concisely  the  effect  of  the  decisions." — ^UcUorf  Journal. 

Chambers*  Law  relating  to  Highways  and 
Bridges,  being  the  Statutes  in  full  and  brief  Notes  of  700 
Leading  Cases;  together  with  the  Lighting  Act,  1833.  By  GEO. 
F.CHAMBERS,  Esq.,  Barrister-at-Law.     1878.  12s. 

INJUNCTIONS.— Seton.^  Fide  "  Equity." 

INLAND  REVENUE  CASES.— Highmore's  Summary  Pro- 
ceedings  in  Inland  Revenue  Cases  in  England 
and  Wales.  By  NATHANIEL  JOSEPH  HIGHMORE,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  of  the  Inland 
Kevenue  Department     Royal  12mo.     1882.  6s. 

**  A  complete  treatise  on  procedure  applied  to  cases  under  the  Revenue  Act,  and  as 
a  book  of  practice  it  is  the  b«st  we  have  seen."— rA«  Justice  of  the  Peace,  Jan.  28, 1882. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insu- 

pa  nee.— Fifth  Edition,     By  DAVID  MAOLACHLAN,  Esq., 

Barrister-at-Law.    2  vols.    Buyal  8vo.     1877.  3^ 

**  AS  a  text  book,  *  Arnould '  is  now  all  the  practitioner  can  want,  snd  we  oongratnlate 

the  editor  upon  the  skill  with  which  he  has  incorporated  the  new  dedsJons."— 2,€Mg  Times. 

Lowndes  on  the  Law  of  Marine  Insurance.— A 

Practical  Treatise.   By  RICHARD  LOWNDES.  Author  of  «*The 

Law  of  General  Average,'*  &c.     Second  Edition.      {In  prepar<s;Uon.) 

*'  It  is  rarely,  indeed,  that  we  have  been  able  to  express  such  unqiudifiod  approval 

of  a  new  1^^  work."— So/icUari*  JoumoU. 

INTERNATIONAL  LAW — Amos'  Lectures  on  Inter- 
national Law^.— By  SHELDON  AMOS,  M.A.,  Professor 
of  Jurisprudence  (including  International  Law)  to  the  Inns  of 
Court,  &c.     Royal  8vo.     1874.  lOt.  6d 

Dicey.— Fide  "Domicil." 

Kent's    International    La>v.  — Kent's  Commentary  on 

International  Law.      Edited  by  J.  T.  ABDY,  LL.D.,  Judge  of 

County  Courts.     Second  Edition.     Revised  and  brought  down  to 

the  present  time.     Crown  8vo.     1878.  lOt.  6(i 

"  Altogether  Dr.  Abdj  has  performed  his  task  in  a  manner  worthy  of  his  repatation. 

His  book  will  be  nseful  not  only  to  lAwyers  and  Law  tttadents,  for  whom  it  was  primarily 

intended,  out  also  for  laymen."  ^SoUetiorf  Journal. 

Levi's  International  Commercial  Law. — ^Being  the 
Pnndples  of  Mercantile  Law  of  the  following  and  other  Countries 
— Tiz.  :  England,  Ireland,  Scotland,  British  India,  British  Colonies, 
Austria,  Be^um,  Bradl,  Buenos  Ayres,  Denmark,  France,  Germany, 
Greece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Porti^al,  Prussia, 
RuMia,  Spain,  Sweden,  Switzerland,  United  States,  and  Wiirtemberg. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.S.S.,  Barrister-at-Law,  &c. 
Second  Edition.     2  toIb.     Royal  8vo.     1868.  1/.  15s. 

V  ^^  tUmdard  Urn  WoHct  artheptin  Stock,  in  law  eeUfsmdoiker  bindings. 
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INTERNATIONAL  LAW-Oiat^ntt^d.  

Vattel's  Law  of  Nations.—By  JOSEPH  OHITTT;  Baq« 
Bofal  8to.    1884.  12.  U. 

Wheaton's  Elements  of  International  Lai/v; 
Second  English  Edttioa.  Edited  with  Notes  and  Appendix  of 
Statates  and  Treaties,  bringiiig  the  work  down  to  the  pceaent  time. 
By  A.  C.  BOYD,  Esq.,  LL.K,  J.P.,  Bamsterat-Law.  Anther  of 
**  The  Merchant  Shipping  Laws."    Demv  8vo.  1880.  12.  lOt. 

**  Mr.  Boyd,  the  latest  •dhor,  hmt  added  many  mmi  notes ;  he  haa  iaaerled  in  Ike 
Appendix  public  docnmenta  of  permanent  valne,  and  there  is  the  prospect  that,  •• 
kqr  Mr.  Beyd,  Mr.  Wheatoo't  Tohiipe  «iU  enter  oo  a  sew  lease  of  nfe.*'— Tike  ^ — 


"  Both  the  plan  tmd  exeoution  of  the  work  before  us  deseives  eommendatioo.  ,  .  . 
The  text  of  wheaton  is  presented  without  alteration,  and  Mr.  Dana's  niuaberfaif  of  ilMi 
sections  to  preserved.  .  .  .  The  Index,  wbidi  covld  not  have  been  oompiled  wtQioat 
mach  thought  and  labour,  makes  die  book  handy  for  referefioe.**— low  Journal, 

**  Students  who  reqoire  a  knowledge  of  WheattMi's  toxt  will  ftnd  Mr.  Boyd's  vnlnme 
Tsry  oonvenient."— Xaao  Magaxme. 

INTERROGATORIES.-^ichel  and  Chance.— Firfc  "Discovery." 

JOINT  OWNERSHK>.-Foster.—  rMie<*Beal  Estate.*' 

JOINT  STOCKS.— Palmer.— Fuie  ''GonTeyandiig"  and  **OoinpMiy 
Law." 

Thring's  (SirH.)  Joint  Stock  Companies'  Law.— 
The  Law  and  Praotioe  of  Joint  Stock  and  other  Companies,  indnding 
the  Companies  Afts,  1862  to  1880,  with  Notes,  Orders,  and  Kules  in 
Chancery,  a  Colleotian  of  Precedents  of  Memoranda  and  Articles  of 
Association,  and  all  the  other  Forms  required  in  Making.  Adminiater^ 
ing,  and  Winding-np  a  Company ;  also  the  Partnership  Law  Amend- 
ment Act,  The  Idle  Assurance  Companies  Acts,  and  other  Acts 
relating  to  Companies.  By  Sib  HENRY  THBING,  E.C.B.,  Thd 
Parliamentary  Counsel  Fourth  Edition.  By  G.  A.  R.  FITZ- 
GERALD, Esq.,  M.  A.,  Banister«t- Law.  DemySvo.  1880.  1{.  5s. 
'*  This,  as  the  work  of  the  ortgiaal  dranghtaman  of  the  Oompautos*  Act  of  IMS,  and 

wcU-known  Parliamentary  counsal.  Sir  Heniy  Thriog,  is  naturally  the  highest  aatluofi^ 

en  the  snbjeet." — f%e  Timet. 
"  Oiie  of  its  most  valuable  features  is  Ite  collection  of  precedents  of  Memoranda  and 

Articles  of  Afusociation,  vrhiclx  has,  in  this  Edition,  been  l&rgely  increeuwd  and  im- 

|)roved." — Late  Journal. 

Jordan's  Joint  Stock  Companies.— A  Handy  Book  of 
Practical  Instructions  for  thr  Formation  and  Management  of  Joint 
Stock  Companies.    Seventh  Edition.     12mo.     1881.      Net,  2*.  6<L 

JUDGMENTS.— Pig gott.—  Fu2e  "For«agn  Judgments." 

>A^alker's    Practice    on    Signing   Judgment   in 

the  High  Court  of  Justice.    With  Forms.    By  H.  H. 

WALKER,  Esq.,  of  the  Judgment  Department,  Exchequer  Division. 

Crown  8vo.     1879.  it,  6d. 

'*The  bo<^  andonbtedly  meets  a  want,  and  inmlshes  inforaiatlon  availahle  for  almost 

orery  bvanch  of  practice. " 

"  We  think  that  Bclicitors  and  their  clerks  will  find  it  nctremely  usefol." — LavJomimL 

JUDICATURE  ACTS.-Whiteway's  Hints  on  Practice;  or 
Practical  Notes  on  the  Judicature  Acts,  Orders,  Rules  and  Regula- 
tions of  the  Supreme  Court  Illustrated  by  the  Latest  Cases. 
Together  with  the  Boles  of  the  Supreme  Court,  1888.  With  an 
Introduction,  Referenoes,  Notes,  and  Index.  By  A.  R.  WHITE- 
WAY,  M.A.,  of  the  Equity  Bar  and  Midland  Circuit,  Author  of 
''HintotoSoUcitors."    Becond  Edition.     Royal  12mo.    1683.     lit. 

Sold  separately  "  Hints  on  I'ractice,"  with  Cases  and  Index,  7s.  6d, 
The  Rules,  edited  with  Notes,  Cross  References,  and  Index,  limp  Itather^  7«.  6(i. 

' '  Au  oxccllently  printed  edition  of  the  new  Rules,  with  notes  coiitaiuing  cross  refer- 
ences and  Btiiting  the  sourcoa  of  the  Rules." — Solicitor*  Journal,  October  13.  1883. 

%*  AU  $Uind4Ji^  1m»  W<i>rh»  can  heipt  in  Stock,  i^ 
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JUOI MATURE  hCTS-Contintucl. 

"Wilson's  Supreme  Court  of  Judicature  Acts, 
Rules  of  the  Supreme  Court,  1883,  and  Forms. 
With  other  Acts,  Orders,  Rules  and  Regulations  relating  to  the 
Supreme  Court.  With  Practical  Notes.  Fourth  Edition.  By  M. 
D.  CHALMERS,  of  the  Inner  Temple,  and  M.  MUIRMACKEN- 
ZI£,  of  LinfX)ln'8  Lm,  Barristera-at-Law.   Royal  12mo.    1883.    25«. 

*^*   A  LABOE  PAPEB  SDITl^ON  FOB  MABGINAL  VOTEB.   BOTAL  SVO.  1888.   80«. 

Ertract  from  P-'^ace  to  theFourUi  Edition.— Tho  presout  odition  contains  the  Rules 
of  the  Supreme  Court,  1888,  with  notes  and  comments.  Where  a  repealed  iiile  is 
reproduced  without  alteration  a  reference  to  its  former  Order  and  number  ii  given  in 
the  margin.  Where  a  repealed  rule  is  reproduced  with  modifications  the  marginal 
reference  to  it  is  preceded  by  the  prefix  <^.  Where  a  rule  is  now  it  U  stated  to  be  so 
in  the  note,  and  reference  is  made  to  any  statute,  consolidated  order,  or  common  law 
or  Admiralty  rule  upon  which  it  appears  to  be  founded. 

This  edition  further  includes  the  provisions  of  the  Bankruptcy  Act,  1883,  in  so 
far  as  they  relate  to  or  affect  tho  Supreme  Coiut,  and  tho  Statute  Law  Revision  and 
Civil  Procedure  Act,  1883,  Ac. 

The  Editors  have  also  entirely  re-constructed  the  Index. 

**  Wilson's  'Judicature  Acts'  remains  what  it  always  was,  one  of  tho  most  handy 
as  well  as  one  of  the  best  appreciated  editions  uf  the  A.ctB."—Laio  Magazine, 

''Wilson's  'Judicature  Acts'  is  now  the  latest,  and  wo  think  it  is  the  most  con- 
venient of  tho  woricH  of  tho  same  class.  .  .  .  The  practitioner  will  find  that  it 
supplies  all  his  wants."— /.ow  Times. 

Woodfall.— Ftcfo  ♦*  Rules  of  the  Supreme  Court." 

JU8TIMIAM«  INSTITUTES  OF.~Mears.—Ft<ie  *<  Roman  Law." 

Rueag's  Student's  "  Auxilium  "  to  the  Institutes 
of  Justinian. — ^Being  a  complete  synopsis  thereof  in  the  form 
of  Question  and  Answer.  By  ALFRED  HENRT  RUEGG,  of  the 
Middle  Temple,  Barrister-at-Law.    Post  8vo.    1879.  5«. 

*'The  student  will  be  greatly  sasiBtad  hi  clearing  and  arranging  his  knowledge  by  a 
work  of  this  kind**— low  Journal. 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  under  the  Superintendence 
of  JOHN  BLOSSETT  MAULE,  Esq.,  Q.C.  The  Thirtieth  Edition, 
five  large  yok.     8to.    1869.  71,  7f. 

Stone's  Practice  for  Justices  of  the  Peace,  Justices 
Clerks  and  Solicitors  at  Petty  and  Special  Sessions,  in  Stmmiary 
matters,  and  Indictable  Offences,  with  a  list  of  Summary  Convic- 
tions, and  matters  not  Criminal.  Witli  Forms.  Ninth  Edition.  By 
WALTER  HENRY  MACNAMARA,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1882.  25f. 

**  A  Teiy  creditable  effort  has  been  made  to  condense  and  abridge,  whicL  has  been 
successful  whilst  the  completonoss  of  the  work  has  not  been  impaired."— £«n0  Timet. 

Wigram's  Justices*  Note  Book. — Containing  a  short 
account  of  the  Jurisdiction  snd  Duties  of  Justices,  and  an  l^itoBBe 
of  Criminal  Law.  By  W.  KNOX  WIG^RAM,  Esq.,  BairiBteivat- 
Law,  J.P.  Middlesex  and  Westminster.  Third  Edition.  Corrected 
and  revised  to  Deoembcr,  1882.  With  a  copious  Index.  Royal 
J:2mo.    1863.  12t,  6<L 

"  We  have  found  in  it  all  the  information  whioh  a  Justice  can  require  as  -to  recent 
legislation."— 7%<  Tinus. 

**  This  is  altogether  a  capital  book.  Mr.  'Wlgram  is  a  good  lawyer  and  a  good 
ostices*  lawyer.^— Law  JourmU. 

""We  can  thoroughly  recommend  the  volume  to  magistiates.''— low  Tkum. 
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LANDS  CLAUSeS  ACTSu—Jepson*s  l^ands  Clauses  Con- 
soSidation  Acts;  vitibI>ccMUB.F«aH,ATabfe€f  Ooili.  Bf 
AUTHUB  JEPS«^X,  E«v«  BKiiificr-«ft-Lw.  Dcm^  Snk  1880.  18c 

**  TW  v^iTK  eariri-iAm  wish,  a  itiylacr  «<  £ara»  aad  a  rfirl-iWj  good  fadcx.*  — 

"  ▲•  far  M  w*  bATc  been  a7^  to  di«<xw«   aH  tke  deoia^  tew  baai  «*«*-J   — >«■ 

LAW  UST^  Law  List  xTYie).—C4mBfammg  tbe  Jodgw  and  Ofiess 
of  the  affcRBt  CoQits  of  Jurtiee,  CoaBsel,  SpeeiiJ  Plattden^ 
Vnitmytny  CoDTejaacera,  SofidUvB,  XoUrien,  Ibc^  bt  ff»iggad 
and  WaJM ;  the  CirniitB,  Jod^es,  Tn—uiua.  Bcgktvan,  aad  H^ 
Baflilb  of  tbe  Coan^  Conrto ;  HetropoliUa  and  Stqwa&tfj 
Kai^ifllniiea,  Law  and  Public  Officcfs  in  England  and  tbe  Cokniaa^ 
Foreign  I^wjen  with  their  Fngliah  Agents,  Shmffa,  Under-Sbenffi^ 
and  their  Ilepatiea,  Qeria  of  the  Peace,  Town  Clerfca,  Conncn,  Ac, 
kc,,  and  ConuninioDen  for  taking  O^hs,  Conreyancns  Ptnc^anii^ 
In  England  ander  Certificatei  obtained  in  Scotland.  So  far  as 
relate*  to  Special  Pleaders,  Draftamen,  Convcyanceri,  Solicitora, 
Proctors  and  Notaries.  Compiled  bjr  WILLIAM  OENKY 
COUSINS,  of  the  Inland  BeTenne  Office,  Somerset  Hooae, 
Be^ristrar  of  Stamped  Certificates,  and  of  Joint  Stock  Companiea, 
and  Published  by  the  Authority  of  the  Commi«ioners  of  Inland 
Bevenne.     1883.  {Xet  Cask,  9*.)     lOt.  6<2. 

LAW  REPORTS.^A  very  large  Stock  of  second-hand  and  new  Bepovta. 

Prices  on  application. 
LAW  STUDENT'S  MiHDhL.— Vide  ''Examination  Guides." 
LAW  SUIT.— The  Humourous  Story  of  Farmer  Bump- 
kin's  Law  Suit.    By  RICHARD  HARRIS.    Bamster-at- 
IjSw,  of  the  Middle  Temple  and  Midland  Circuit,  Author  of  **  Hints 
<m  Advocacy."     Second  Edition.     Royal  12mo.     1883.  6a, 

"  M(»iit  (»f  the  ntMuliuK  Kricyauccn  of  suitors  find  a  place  In  this  book."-  -Law  Time*, 
"  Ho  wan  obvlotmly  rjtilto  im  eager  for  a  good  battle  in  court  as  ever  was  Dandy 
Dimnont."    Saturday  Rtviiw,  Hoptcmber  15,  18S3. 

LAWYER'S  COMPANION.— ri<i«  "Diary." 

LEADING  CASES.— Haynes'  Student's  Leading  Cases. 
Being  Home  of  the  Principal  Decisions  of  the  Courts  in  ConstitotionjJ 
Law,  (-ommon  Law,  Conveyancing  and  Equity,  Probate,  Divorce, 
Bankruptcy,  and  Criminal  Law.  With  Notes  for  the  use  of  Stadenta. 
By  JOHN  F.  HAYNES,  LL.D.    Demy  8vo.    1878.  10a. 

"  Will  prov«  of  Kreat  utility,  not  only  to  Students,  bat  Practitionera.    The  Notes  are 
dear,  pointed  and  coDciae."— iLaw  limu. 

**  We  think  that  this  hook  will  supply  a  want the  hook  is  rfngsUrly  well 

irrsaned  for  referenoe."— law  JowmaL 

%*  AU  9Uindard  Lays  Work$  mnhqH in  Stoekyin  law  ealf  and  other  Undm^i, 
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LEADING  CASES.-Oontinmed, 

Shirley's  Leading  Cases. — A.  Selection  of  Leading  Cmm 
in  the  Common  Law,  with  Notes,  and  a  Sketch  of  some  of  the  prin- 
cipal changes  introduced  by  the  Rules  of  Supreme  Court,  1883.  By 
W.  SHIRLEY  SHIRLEY,  M.A.,  RC.L.,  Esq.,  Barrister-at-Law. 
Second  Edition.     DemySvo.     1883.  15«. 

"The  book  is  deserving  of  high  praise,  and  we  commend  it  in  all  confidence." — 
OibtOH't  LoM  Nota,  April,  ISKi. 

**  The  aeleotion  is  very  laxge,  though  all  are  distinctly  '  leading  cases,'  and  the  notes 
are  by  no  means  the  least  meritorious  part  of  the  work/'— lato  Joumal. 

"  Mr.  Shirley  writes  well  and  clearly,  and  evidently  understuids  what  he  is  wilting 
about,"— Law  Times. 

LEGACY  DUTIES.- Fi(2(!  «  Taxes  on  Saocession." 

LEXICON.— Ficfe  "Dictionary." 

LIBEL  AND  SLANDER.-Odgers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Libel  and  Slander,  with  the  Evidence,  Pro- 
cedure and  Practice,  both  in  Civil  and  Criminal  Cases,  with 
Precedents  of  Pleadings.  With  Appendix  of  Statutes  including 
the  Newspaper  Libel  and  Registration  Act,  1881.  By  W.  BLAKS 
ODGERS,  M. A,  LL.D.,  Barrister-at-Law.  Demy8vo.  1881.  24f. 
*' We  have  rarely  examined  a  work  which  shows  so  much  industry. 
.    .    So  good  is  the  book,  whieh  in  its  topical  arrangement  is  TaiUy 

inperior  to  the  general  run  of  law  books,  that  eritioism  of  it  is  a  eompli- 

ment  rather  than  the  reverse.'* — Law  Journal, 

"The  ezciise,  if  one  be  needed,  for  another  book  on  Libel  and  Slander,  and  that  an 

English  one,  may  bo  found  in  the  excellence  of  the  author's  work.    A  clear  head  and 

a  skilled  hand  are  to  bo  seen  throughout" — Bxtraet/rom  Pr^aee  to  Amenean  reprUU. 

LIBRARIES  AND  MUSEUMS.— Chambers'  Digest  of  the 
Law  relating  to  Public  Libraries  and 
Museums  and  Literary  and  Scientific  Insti- 
tutions generally.  Second  Edition.  By  G.  F.  CHAM- 
BERS, Barrister-at-Law.     Imperial  8vo.     1879.  St.  6d 

LICENSING.— Hlndle's  Treatise  on  the  Legal  Status  of 
Licensed  Victuallers  and  other  License- 
Holders,  as  affected  by  recent  Legislation 
and  Decisions  ;  containing  a  full  Report  of  the  Proceedings 
and  Judgment  in  the  recent  Darwen  Licensing  Appeals,  with  Notes. 
Third  Edition.  By  FREDK.  G.  HINDLE,  Esq.,  Solicitor. 
Demy  8vo.     1883.  Net,  2*.  6<L 

Leiy  and  Foulkes'  Licensing  Acts,  1828,  1869, 
1872,  and  1874;  containing  the  Law  of  the  Sale  of  Liquors 
by  Retail  and  the  Management  of  Licensed  Houses ;  with  Notes  to 
the  Acts,  a  Summary  of  the  Law,  and  an  Appendix  of  Forms. 
Second  Edition.  By  J.  M.  LELY  and  W.  D.  L  FOULKES, 
Esqrs.,  Barristers-at-Law.    Royal  12mo.     1874.  8t 

LIQUIDATION  BY  ARRANGEMENT.— Salaman's  Practical 
Treatise  on  Liquidation  by  Arrangement  and 
Composition  -with  Creditors,  under  the  Bank- 
ruptcy Act,  1869  :  comprising  the  Practice  of  the  Office  for 
Registration  of  Arrangement  Proceedings;  the  Practice  as  to 
Receivers,  Injunctions,  Meetings  of  Creditors,  &c. ;  all  the  Autho- 
rised and  Original  Forms,  Bills  of  Costs  under  Liquidation  apd 
Composition ;  Notes  of  Cases ;  the  Sections  of  the  Biuikruptcy  and 
Debtors'  Acts ;  and  the  Rules  applicable  to  Liquidation  and  Com- 
position ;  the  Rules  of  1871.  With  Index.  By  JOSEPH  SEYMOUR 
SALAMAN,  Solicitor.    Crown  8vo.    Re-issue.  lOt. 

LUNACY.— Elmer's  Practice  in  Lunacy.— Seventh  Edition. 
By  JOSEPH  ELMER,  of  the  Office  of  the  Masters  in  Lunacy. 

{In  preparaHon.) 

\*  Att  gtandard  Law  WorktartheftinStoek^inlaio  oaJlf  wndoOur  buidingi. 


■ACBTBHAL  LAWv^Sliiriers     Elexnentarr  Xreatise 

on  U>e  PneUee  of 

'9w  w.  ^DKurr  awTKijnr, 


CAJTDY,  Eaq^ 

MARRIED  WOMEIf  S  FAOPCRTY.  ~  Smitli's  If  arriedl 
VITomen's    Property  Act,  1882,  vkk  n  lalnwliHiiw 

W<iMen^  P^ v(«ft7  Acti^  1570  nl  IS71.  &e.     By  H.  JJBTHrK 

SMITH.  Etr,^  Rknirter-Jt-Lftv.     BovsII^ml     IS^^L  5iu 

iadcx,  ^bd  wfem'ii'ii   to  jJVtrrfWny  Sits  rv«>~  k-sadred  danded  etma  ."—Lmw  Tmmm^ 

MASTIR  AND  SERVAMT^Maccloneirs  Law  of  Master 
and  Servant.  P»  L  CcMmm  Lmr.  Put  n,  Statete  Iav. 
By  JOHN  >IACDOK£LL»  If  A.,  £«|,  Buxirtcr-«t-Lav.  Demy 
8to.     ISsS.  IL  5CL 

'*jrr.  M^cditucZ  Lai  d^t^e  hi»  vxrk  tt'crregiLiT  aixL  wT.  B«  ^sa  crridcBAr 
htmtf/ned  screak  fsvre:  xc-i  l*lK/tir  m  Li«  ta«k.  and  bBw  thercfeve.  {vodcwed  a  wodc 
wfcldi  wfl]  l<e  of  r*al  -n^ae to  iOke  f)rarcitin»er.    Tite  tnfomtttkn.  tee.  ia  jvearated  ia 

HKRCAffTILC  LAW.— RusselFs  Treatise  on  Mercantile 

Agency.     Second  Editioa.    Sto.     1S73L  14c 

Smith's  Ck>nnpendium  of  Mercantile  Law. — ^Nnkh 

EditfeD.    By  6.  M.  IX>WDESWELL.  flf  tU  Incr  T^^e,  S«|., 

one  of  Her  Majesty's  CooweL    Rojml  8tqc    1877.  U  18c. 

Tudor's  Selection  of  L.eading  Cases  on  Merean* 

tile  and  Maritime  Law.— With Kotei.  By  O.D.TUDOK, 

Ek)..  Bmrnata-tA-IjaM.    Third  Edifcioii.  {Im  tJke  prm.) 

"Wilson's  Mercantile  Handbook  of  the  L.iabili-> 

ties   of   Merchant,   Shipowner,    and    Under* 

writer  on  Shipments  by  General  Vessels.    Bv 

ALEXANDER  WILSON,  SoUcitor  and  Notary.     Royal    12mo. 

1883.  6«. 

METROPOLIS  BUILDINO  ACTS^^Voolrych's  Metropoli. 
tan  Building  Acts,  together  with  such  clauses  of  the  Metro- 
polis Management  Acts  as  more  particularly  relate  to  the  Building- 
Acts,  with  Notes  and  Forms.  1  hixd  Edition.  By  W.  H.  MAC- 
NAMARA,  Efq.,  Banister-at-Law.     12mo.    1882.  10s;. 

**  We  may  safely  recomiuoDd  this  new  edition  to  those  who  have  to  find  their  way 

among  thcitc  statutes."— rA«  DuilUer,  March  31,  1883. 

MINeS.'Hogers'  La>v  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland; 
with  a  Summary  of  the  Laws  of  Foreign  States,  &c.  Second 
Edition  Enhtfg^  By  ARUNDEL  ROGERS,  Esq.,  Jndge  of 
County  Courts.     8va     1876.  1/.  lis.  W. 

*"rb«  TolDise  will  prore  inTaluable  as  a  work  of  legal  refiBrence."— 7%<  Mining  Journal, 

MONEY  SECURITIES.— Cavanagh's  Law  of  Money  Secu- 
rities.— In  Three  Books.  I.  Personal  Securities.  IL  Securitiea 
on  Property.  III.  Miscellaneous;  with  an  Appendix  of  Statutes. 
By  C.  CAVANA6H,  B.A.,  LL.B.  (Lond.),  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    In  1  vol.    Demy  8to.     1879.  21 1. 

'*  An  admirable  synopsis  of  tho  whole  law  and  practice  with  regard  to  s^mrities 

of  STvry  sort."— AeUuftf ay  Review. 

%*  AUikLTtdardlmmWorkimtJcepiimaUidB^mlomctiVamd 
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MORTQAQE.— Coote's  Treatise  on  the  I^aw  of  Mort- 
gage.—Fourth  Edition.  Thoroughly  revised.  By  WILLIAM 
WYLLYS  MACKESON,  Esq.,  one  of  Her  Majesty's  Counsel. 
In  1  Vol.  (1436  pp.)    Koyal  8vo.     1880.  2/.  2«. 

"A  complete,  terse,  and  practical  treatise  for  the  modem  lawyer." — SolieUort'  Jommai. 
**  Will  be  found  a  valuaDle  addition  to  the  library  of  erery  practising  lawyer."— 
law  Journal. 

MUNICIPAL  CORPORATIONS.- Lei y's  Law  of  Municipal 
Corporations. — Containing  the  Municipal  Corporation  Act, 
1882,  and  the  Enactments  incorporated  therewith,  with  a  Selection 
of  Supplementary  Enactments,  including  therein  the  Electric  Iiight- 
ing  Act,  1882,  with  Notes  thereon.  By  J.  I^L  LELY,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.  Editor  of  '*  Chitty's  Statutes,''  &a 
Demy  8vo.     1882.  15*. 

"  An  admirable  edition  of  one  of  the  mont  important  consoliditting  statutes  of  the 

year.    .    .    .    The  summary  is  tersely  written,  and  the  not^s  appoar  to  bo  to  the 

point.    Nothing  required  for  the  due  imderstanding  and  working  of  the  Act  seems 

to  be  absent."- £at9  Journal, 

NAVY.— Thring's  Criminal  Law  of  the  Navy,  with  an 
Introductory  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 
the  Rules  of  Evidence,  and  an  Appendix  comprising  the  Nayal 
Dwdpline  Act  and  Practical  Forms.  Second  Sditi<m.  By 
THEODOKE  THRING,  Barrister-at-Law,  and  C.  E.  GIFFORD, 
Assistant-Paymaster,  Royal  Navy.     12ma     1877.  \2»,Qd. 

NEQLICENCE — Smith's  Treatise  on  the  Law  of 
Negligence,  with  a  Supplement  containing  *'The  Employers' 
Liability  Act,  1880,"  with  an  IntroductioQ  and  Notes.  By  HORACE 
SMITH,  B  jL.,  Esq.,  Barrister-at-Law,  Recorder  of  Lincoln.  Demy 
8vo.     1880.  10».  6d. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 
on  the  Trial  of  Actions  at  Nisi  Prius^-Fifteenth 
Edition.       By   MAURICE  POWELL,   Esq.,    Barrister-at-Law. 

(In  the  Press.) 

NOTANDA.— Fitie  "Digestsi" 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice  of  a  Notary  of  England.— With  a  full  collection  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  F.S.A., 
U  Lincoln's  Inn,  Barrister-at-Law.    8to.    1870.  12:  U. 

OATHS.— Braithwaite's  Oaths  in  the  Supreme  Courts 
of  Judicature. — A  Manual  lor  the  vse  of  Cemmissioners  to 
Administer  Oaths  in  the  Supreme  Courts  of  Judicature  in  England 
and  Ireland,  &c.  Fourth  Edition.  By  T.  W.  BRAITHWAITE, 
of  the  Central  OflSca     Fcap.  8vo.    1881.  As,  6d, 

"  The  reoogniied  guide  of  commiwioners  to  admioiater  oaths.**— <8MMtors'  JmumtU, 

PARISH  LAW.— Steer's  Parish   Law;  bemg  a  Digest  of  the 

Law  relating  to  the  Civil  and  Ecclesiastical  Government  of  Parishes 

and  the  Relief  of  the  Poor.    Fourth  Edition.    By  W.  H.  MAC- 

NAMARA,  Esq.,  Barrister-at-Law.     Demy  8vo.     1881.  16*. 

'*  An  exceedingly  useful  compendiiun  of  Pariah  Law.** — Law  Timet. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership.— Second  Edition,  with  Appendix,  containing  an  anno- 
tated reprint  of  the  Partnership  Bill,  1880,  as  amended  in  Committee. 
By  FREDERICK  POLLOCK,  Esq.,  Barrister  at-Law.  Author  of 
**  Principles  of  Contract  at  Law  and  in  Equity.' 'Demy  8  va  1880. 8«.  6d, 
**0f  the  execution  of  the  work,  we  can  speak  in  terms  of  the  highest  praise.  The 
laniniage  is  simple,  concise,  and  clear." — Law  Maffaxin*. 

**Mx.  Pollock 8  work  appears  eminently  satisfiftctory    .    .    .    the  book  is  praise- 
worthy in  derign,  scholarly  and  complete  tn  execution."— So/ vniiiir  Bmiew. 

%*  AUtfkmda^lMmWf^lsmnhifimSUM^iMUmeiafm^ 
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PATENTS. — Hindmarch  on  the  Law  of  Patents  for 
Inventions.  Second  Edition,  brought  down  to  the  present 
time.  By  £.  MACRORY,  and  J.  C.  GRAHAM,  ^mqn..  Bar- 
listen-  at-  Law.  {In  preparaium,) 

PAWN.— Turner's  Contract  of  Pawn,  as  it  exists  st 
Common  Law,  and  as  modified  by  the  Factors'  Acts,  the  Pawn- 
broken'  Acts,  and  other  Statutes.  By  FRANCIS  TU£N£B»  £sq^ 
Barrister-at-Law.  Second  Edition.  8vo.  1883.  12r. 

Turner's  Pa'wn brokers'  Act,  1872.— With  ExpluuitoiT 
Notes.  By  FRANCIS  TURNER,  Esq.,  Barrister-at-Law.  Thiid 
Edition.     1883.  Net,  2t.  6d. 

PERPETUITIES.— Marsden's  Rule  against  Perpetui- 
ties.— A  Treatise  on  Remoteness  in  Limitation ;  with  a  chapter 
on  Accumulation  and  the  Thelluson  Act  By  REGTNAXiD  6. 
MARSDKN,  Esq.,  Barrister-at-Law.     Demy  8vo.     1888.  2«i. 

"  Mr.  Mamdcnn  wurk  U  entitled  to  be  ciillod  a  new  one  both  in  treatment  and  in 

dcfrign.    ilc  luui  handled  a  difficult  lubjcct  with  intelligonce  and  cleamesB.'* — Lam 

PERSONAL  PROPERTY.— Shearw^ood's  Concise  Abridg- 
ment of  the  Law  of  Personal  Property:  showing 
analytically  its  Branches  and  the  Titles  by  which  it  is  held.  Bf 
J.  A.  SHEARWOOD,  Esq.,  Barrister-at.Law.     1882.  5<.  6dL 

.     .     .     ' '  Will  be  acceptable  to  many  students,  as  giving  them,  in  fact,  a  ready-made 

note  book."— /iK/er7iMncr«  Jjow  Stitdmtt'  Journal. 

Smith.— Firfe  "  Real  Property." 

PLEADING.— Allen's  Forms  of  Indorsements  of  Writs 
of  Summons,  Pleadings,  and  other  Proceed- 
ings in  the  Queen's  Bench  Division  prior  to 
Trial,  pursuant  to  the  Rules  of  the  Supreme 
Court,  1883 ;  with  Introduction,  showing  the  principal  changes 
introduced  by  these  Rules,  and  a  Supplement  of  Rules  and  ForuM 
of  Pleadings  applicable  to  the  other  Divisions.  By  G£ORQ£ 
BAUGH  ALLEN,  Esq.,  Special  Pleader,  and  WILFRED  B. 
ALLEN,  Esq.,  Barrister-at-Law.     Royal  1 2mo.     1883.  1 8#. 

BuUen  and  Leake's  Precedents  of  Pleadings, 
with  Notes  and  Rules  relating  to  Pleading.  Fourth  Edition. 
By  THOMAS  J.  BULLEN,  Esq.,  of  the  Inner  Temple,  and 
CYRIL  DODD,  Esq.,  Barrister-at-Law.  Part  I.  (containing  (1) 
Introductory  Notes  on  Pleading ;  (2)  Forms  of  Statements  of  Clidm 
in  Actions  on  Contracts  and  Torts,  with  Notes  relating  thereto). 
Royal  12ma     1882.     {PaH  J  I,  in  the  press.)  IL  4m. 

"  Mr.  Thomas  Bullrn  and  Mr.  Cyril  Dodd  have  done  their  work  of  adaptation 

admirably."— Law  Journal. 

POISONINQ. -Reports  of  Trials  for  Murder  by 
Poisoning  ;  by  Prussic  Acid,  Strychnia,  Anti- 
mony, Arsenic  and  Aconitine;  including  the  trials 
of  Tawell,  W.  Palmer,  Dove,  Madeline  Smith,  Dr.  Piitchard, 
Smethurst,  and  Dr.  I^amson.  With  Chemical  Introductions  and 
Notes  on  the  Poisons  used.  By  G.  LATHAM  BROWNE,  of  the 
Midland  Circuit,  Barrister-at-Law,  Author  of  *'  Narratives  of  State 
Trials  in  the  Nineteenth  Century,"  and  C.  G.  STEWART,  Senior 
Assistant  in  the  Laboratory  of  St  Thomas's  Hospital,  &c.  Demy 
8vo.    1883.  12m,  6d 

**  The  work  will  be  found  alike  useful  to  the  lawyer  as  to  the  medical  man." — 

Late  TimiJL 
"  An  a  gxiido  to  barristem  anxious  to  post  themselves  up  in  points  to  aok,  and  to 

scientific  witnewteii  to  sec  the  iwssible  pitfalls  to  avoid,  it  wiU  be  invaluable.".— 7Atf 

Analpit,  August,  1883. 

%*  All  standard  Lam  Wwks  are  kept  in  Stoei^  in  ^air  calf  and  oikerlnnditngi. 
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POWERS.— Farwell    on    Powers.— A    CoociBe   Treatiae  on 

Powen.    By  GEORGE  FARWELL,  B.A.,  of  Lincoln^B  Inn,  Esq., 

BarriBter-at-Law.    8to.     1874.  II U. 

*'  We  recommeDd  Mr.  Fanrell'i  book  m  oonUinlng  within  a  small  oomp«M  what  would 

otherwiM  hare  to  be  lought  out  in  the  pairae  of  huadreds  of  confoaiiig  reporte.* — T%€  Lax, 

PROBATE.— Browne's  Probate  Practice :  a  Treatise  on  the 
Principlee  and  ^tbctioe  of  the  Comt  of  Probate,  in  Contentioiui  and 
Non-Gontentioas  Buiineas.  Reviaed,  enlarged,  and  adapted  to  the 
Practice  of  the  High  Court  of  Justice  in  Probate  business.  By  L.  D. 
POWLES,  Barrister-at-Law.  Including  Practical  Directions  to 
Solicitors  for  Proceedings  in  the  Registry.  By  T.  W.  H.  OAKLEY, 
of  the  Principal  Registiy,  Somerset  House.  Svo.  1881.  12.  10<. 
"  This  edition  will  thus  supply  the  practitioners  in  both  branches  of  the  inrofeflsion 

with  all  the  information  that  Uiey  may  require  in  connection  with  the  probate  of 

wills."— 2%<  Timet. 
'*  In  its  present  form  this  is  undoubtedly  the  moet  complete  work  on  the  Practaoe 

of  the  Court  of  Probate This  is  strictly  a  practical  book.    No  principle 

of  law,  statute  or  form  which  could  be  of  service  to  the  practitioner  in  the  Probate 

division  appears  to  have  been  omitted."— JAe  Xa»  Tima. 

PUBLIC  HEALTH.— Chanmbers'  Digest  of  the  Law  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—With  Notes  of  1260  leading  Cases.  The  Statutes 
in  fuU.  A  Table  of  Offences  and  Pimishments,  and  a  Copious 
Index.  Eighth  Edition  (with  Supplement  corrected  to  Februaty  8, 
1883).     Imperial  8to.     1881.  U  14i. 

Or^  the  above  with  the  Law  relating  to  Highways  and  Bridges.  2/. 

PUBLIC  MEETINGS Chanmbers'  Handbook  for  Public 

Meetings,  including  Hints  as  to  the  Summoning  and  Manage- 
ment of  them.  By  GEORGE  F.  CHAMBERS,  Esq.,  Barrister- 
at-Law.     12mo.    1878.  Nti,  2«.  6<i. 

QUARTER  SESSIONS.— Leeming  <Sb  Cross's  General  and 
Quarter  Sessions  of  tne  Peace. — ^Their  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Judge  of  County  Courts,  and  H.  F. 
THURLOW,  Esq.,  Barrister-at-Law.    8to.     1876.  1^  1<. 

Prltchard's  Quarter  Sessions.— The  Jurisdiction, Praotioe 
and  Procedure  of  the  Quarter  Sessions  in  Criminal,  Civil,  and  Appellate 
Matters.  By  THOS.  SIRRELL  PRITCHARD,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.     8vo.     1875.    7L  2t. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Rail- 
way Companies. — Being  a  Collection  of  the  Acts  and  Orders 
relating  to  Railway  Companies,  with  Notes  of  all  the  Cases  decided 
thereon,  and  Appendix  of  Bye-Laws  and  Standing  Orders  of  the 
House  of  Commons.  By  J.  H.  BALFOUR  BROWNE,  Esq., 
Registrar  to  the  Railway  Commissioners,  and  H.  S.  THEOBALD, 
Esq.,  Barristers-at-Law.     Demy  dvo.    1881.  1/.  12s. 

"Contains  in  a  very  conciBe  form  the  whole  law  of  railways." — Tkt  Timet. 
"  A  marvel  of  wide  deei^  and  aociirate  and  complete  fulument.    .    .    A  completa 
and  valuable  repository  ofall  the  learning  at  to  railway  matters."— .Scrtimiay  Rniem. 
"As  far  as  we  have  examined  the  volume  the  learned  authors  seem  to  have  pre- 
sented the  profession  and  the  public  with  the  most  ample  information  to  be  foimd 
whether  they  want  to  know  how  to  start  a  railway,  how  to  frame  its  bye-laws,  how 
to  work  it,  how  to  att«ck  it  for  injury  to  person  or  property,  or  how  to  wind  it  up.' 
— lout  Tinut, 

RATES  AND    RATING Castle's  Practical  Treatise  on 

the  Law  of  Rating.    By  EDWARD  JAMES  CASTLE,  of 

the  Inner  Temple,  Esq.,  Barrister-at-Law.  Demy  8iro.   1879.    12.  Is. 

"  Mr.  Castle's  book  is  a  correct,  ezhaiiative,  dear  and  concise  view  of  the  law."— 

Law  Timet. 

%*  AU  gtamdMMrd  Law  Wcrk$  are  htipi  in  Siodc^  in  Um  calf  and  eiker  binding. 
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RATES  AND  RATING-Owtmturf. 

Chambers'  I^slw  relating  to  Hates  and  R&ting  ; 
with  eepecdal  reference  to  the  Powers  and  I>aties  of  Bate-levyinff 
Lfocal  Anthoritiee,  and  tiieir  CMBoenk  Being  the  Statates  m  f^ 
and  brief  Notes  of  550  Cases.  By  G.  F.  CHAMBBBS,  Eki^ 
Banister-at-Law.    Imp.  8yo.    1878.  deduced  !•  lOt. 

REAL  ESTATE.— Fosteirs  Law  of  Joint  Ow^nership 
and  Partition  of  Real  Estate.  By  EDWARD  JOHN 
FOSTER,  M.A.,  late  of  Linoohi's  Inn,  Banaster-ai-LMr.  8to. 
1878.  lOfL  «cL 

REAL  PROPERTY.— Green-wood's  Real  Property  Sta- 
tutes. Second  Edition.  By  HAB£Y  GREENWOOD,  M.A., 
Esq.,  Barrister-at-Law.  {In  tkejarem.} 

Leake's  Elementary  Digest  of  the  La'w  of  Pro- 
perty in  Land. — Contalnuig :  Introdnction.  Put  I.  Tlw 
Sources  of  the  Law.— Part  IL  Estates  in  Land.  By  STEPHXN 
MARTIN  LEATTR,  Bairister-si-Law.    8to.    1874.  U  Si^ 

^«*  The-abovo  forms  a  complete  Introduction  to  tho  Study  of  the  Law  of  Real  Pktsperly. 

Shearwood'b  Real   Propez*ty.— A  Concise  AbndgHMni 

of  the  Law  of  Real  'Bropehj  and  an  Introduction  to  Convteyaudiig. 

Dengned  to   facilitate   the  sabject   for   Students  ^mgmxijig  for 

Examination  (inc(»rporating  the  changes  effected  by  the  ConTey- 

ancing  Act).     By  JOSEPH  A.  SHEARWOOD,  of  Linooln'a  T^^i^ 

E8q.,BarriBter-at-Iiaw.    Second  Edition.  Demy8vo.   1882.    7t,6d, 

**  We  heartily  recommend  the  work  to  atodenta  for  any  csmmination  on  real  pn>> 

petty  and  conTeyancing,  advising  them  to  read  it  after  a  perusal  of  other  woriu  and 

shortly  before  going  tn  for  the  examination."— £<sv  Student*  JtmnuU,  April  1, 18C2. 

"  A  Tery  useful  little  work,  partieulaziy  to  students  just  before  thdr  eiCMnsinatiuii.** 
—OOmm't  Lav  Note*,  May,  1882. 

**  Excellently  adapted  to  its  purpose,  and  is  in  the  present  editi<m  btooght  we 
down  to  date.'^^Xaw  Magazine^  M(^,  1882. 
**  A  yery  excellent  specimen  of  a  student's  manual."*— Z«w  jMcmaZ,  May  20,  1882. 
"  Will  be  found  useful  as  a  Ateppingnitone  to  the  study  of  more  oomprahenaiTe 
wm-ks."— X«w  Times,  June  17, 1882. 

Shel ford's  Real  Propez*ty  Statutes.-— Ninth  Sdition. 
ByT.  H.  CARSON,  Esq.,  Barrister-atLaw.  {In  the  press.) 

Sniith's  Real  and  Personal  Property.— A  Com- 
pendinm  of  the  Law  of  Real  and  Personal  Irroperty,  primarily 
connected  with  Conyeyandng.  Designed  as  a  seoood  book  for 
Students,  and  as  a  digest  of  the  most  useful  learning  for  IVacti- 
tioneni.  By  JOSIAH  W.  SMITH,  B.C.L,  Q.C.  Sixth  Edition. 
(Enlarged,  and  embodying  the  alterations  made  by  the  reeent  Sta- 
tutes.) By  the  AUTHOR  and  J.  TRUSTRAM,  LL.M.,  of  Lin- 
coln's Inn,  Barrister-at*Law.  2  vols.  Demy  8vo.  {Inike  prus^) 
**  He  has  giTen  to  the  stodeot  a  book  whidi  he  aoay  read  over  and  orer  again  witb  profit 
and  plessnre.**— Xm»  TImm, 

e  work  belbre  ns  viill,  we  think,  be  fosad  of  very  great  serriee  to  the  pnetitioner.'* 


RECtSTRATION.— Brov\rne's(G.L.athom)Parlianientary 
and  Municipal  Registration  Act,  1878  (41  A  42 
Vict.  cap.  26) ;  with  an  Introduction,  Notes,  and  Additional 
Forms.  By  6.  LATHOM  BROWNE,  of  the  Middle  Tensile,  Esq., 
Barrister^at-Law.     12mo.     1878.  5c  6tf . 

Rogers.— Fide  "  Elections." 

REGISTRATION  CASES.— Hop  wood  and  Coltman's 
Registration  Cases.— VoLL (1868-1872).  Net^^UlZs,  CalE. 
Vol.  n.  (1873-1878).  Net,  21. 10«.  Calf. 
Coltman's  Registration  Cases.— Vol.  I.  Part  L  (1879 
—80.  iVrf,10«.  Part n.  (1880).  Net,Zs,td.  Part UL (1881).  iVc«,  9«. 
Part  IV.  (1882).    Net,  4<. 
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ROMAN  LAW.— Greene's  Outlines  of  Ronman  l^a^w^.  Con. 

listing  chiefl J  of  an  Analyms  Mid  Summary  of  the  InstitiiteB.  For 
the  lueof  Studenti.  By  T.  WHITCOMBE  GREENE, B.C.L., of  Lin- 
coin's  Inn,  Bariister-at-Law.  Third  Edition.  Foolaa^  8vo.  1875.  7<.6<2. 

Mears'  Student's  Gaius  and  Justinian.—The  Text 
of  the  Institntes  of  Gains  and  Justinian,  The  Twelve  Tables, 
and  tlie  CXVIII.  and  CXXVII.  Novels,  with  Introduction  and 
Transition  by  T.  L A.MBERT  MEARS,  M.A.,  LL.D.,  of  the  Inner 
Temple,  Barrister-at-Law.     Post  Svo.  1882.  18«. 

"The  triinslutiou  seoms  to  be  carefully  doue,  and  displays  more  neatneM  and 
elegiUiGe  than  is  usually  found  in  renderings  of  Roman  legal  texts."— 2%e  TitHf*. 

Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  indnding  the  History  and 
Generalization  of  Roman  Law.  By  T.  LAMBERT  MEARS, 
M.A.,  LL.D.  Lond.,  of  tiie  Inner  Teinple,  Barrister-at-Law. 
PuhlithedhypermiMtUmofiUlcaeM.OrMam.  FostdTO.  1876.  l^td. 

Ruegg.— Fide  "Justinian." 

RULES   OF   THE   SUPREME   COURT:    The    Rules    of   the 

Supreme  Court,  1883  (official  copy).    Sewed.   JStt,  2».  2d 

Do.  interleaved.         da        iV«t,  As.  6d. 

Do.  bonnd  in  limp  leather.  Aet,  65.  6<2. 

Do.  da  do.  interleaved.    Nety  8<.  6</. 

Da,  with  an  Index.   By  M.  D.  CHALMERS  and  M  MUIR 

MACKENZIE,  Esqrv.,  Barmters at-Law,   Editors  of  "Wilson's 

Judicature  Acts.'     Sewed.  Net,  4<.  fici. 

Do.  bound  in  limp  leather.  A>t,  8t. 

Do.  da  do.         interleaved.    Net,\(S».ed. 

The   Rules   of   the  Supreme  Court,  1883.— With 

Introduction,  References,  Notes,  and  Index,  by  A.  R.  WHITE  WAY, 

M.  A.,  of  the  Equity  Bar  and  Midland  Circuit.    Author  of  "  Hints  to 

SoHdtors  "  and  "  Hints  on  Practice."    Royal  12ma     1883.    Is.  M. 

**  An  excellently  printed  edition  of  the  new  Riiles,  with  noteti  containing  crosa 

references  and  stating  tbosouroes  of  theRvles."^JSoUciUfr§'  Jov.mal,  October  13, 18S3. 

Woodfall's  Guide  to  the  New  Rules  and  Prac- 
tice.— Being  a  Synopsis  of  the  Rules  of  the  Supreme  Court,  1883, 
with  Notes  and  References  to  Cases  overruled  and  illustrative.  By 
ROBERT  WOODFAUu,  of  the  Inner  Templo  and  South  Wales 
Cuxniit,  Barrister-at-Law.    Royal  12ma     168a.  5«. 

SETTLED  ESTATES  STATUTES.— Middleton's  Settled  Es- 
tates Statutes,  including  the  Settled  Estates 
Act,  1877,  Settled  Land  Act,  1882,  Improve- 
nnent  of  Land  Act,  1864,  and'  the  Settled 
Estates  Act  Orders,  1878,  with  Introduction,  Notes  and 
Forms.  Third  Edition.  With  Appencfix  of  Ruks  and  Form«  under 
the  Settied  Land  Act,  1882.  By  JAMES  W.  MIDDLETON, 
B.A.,  Barrister-at-Law.    Royal  12mo.     188^  7<.  M. 

"In  form  the  book  is  very  simple  and  practical,  and  having  a  good  huknc  it  is  sure 
to  afford  material  assistance  to  every  practitioner  who  seeks  its  aid." — Lmv  Joumaf. 
*'  The  book  is  intended  for  the  legal  adviser  and  equity  draftsman,  and  to  these  it 
wfllgiTe considerable  assistance." — La»  7\me*. 
"  The  best  manual  on  the  subject  of  settled  estates  which  hai  yet  appeared.' 

SHERIFF  LAW.— Churchill's  Law  of  the  Office  and 
Duties  of  the  Sheriff,  with  the  Writs  and  Forms  relating 
to  the  Office.  Second  Edition.  By  CAMERON  CHURCHILL, 
B  A.,  of  the  Inner  Temple,  Barriiter-at-Law.  Demy  8va  1882.  12. 4i. 

'*  A  vsry  complete  treatise."— ^SuNcOefV  J<mnmJ. 

**  Cnder^herlffs,  and  lawyers  gonerally,  win  find  Uiis  a  useful  book."— X«w  Mmg. 

\*  AU  standard  Law  Warka  anhtplvii  BUxk^  in  lam  calf  and  other  bindingt. 
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SHIPPINCL— Boyd's  Merchant  Shipping  L^irirs; 
CoBSolidAtaon  of  ail  tlieModiaBi  Shipping  and  PMMBgi     ' 
1854  to  1879,  tndiuiTe;  with  Notea  o£  ail  the  iMdmf: 
American  Cmc*,  and  an  Appendii.    Bj  A.  C  BOTD,  LUB.,  Bi^ 
Buriater  at-Lav.     Sra     187fi.  ^  ^  IL  5m. 

Foard's  Treatise  on  the  Law  of  Merchant 
Shipping  and  Freight.— By  JAMES  T.  FOABD,  B«»- 
rister-at-Lav.     Eojal  8to.     18Sa  HmffemV,  U.  U. 

SLANDER.— Odgers.—  rMie  **  Libel  and  SUnder." 

SOLICITORS.— Cordery's   Law  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature-— With  an 

Appendix  of  Statutes  and  Rnlea.     By  A.  CORDERT,  of  Um  Ibmct 

Temple,  Eaq..  Banriaterat-Lav.     Demy  8to.     1878.  lU. 

"  Mr.  Cordery  writes  tervler  and  cle*rlj.  and  duplayB  in  genenl  great  Induatrj  and 

care  in  the  coUection  of  csiaes/  — Soiicilor^  Jmummi. 

Turner.— Vidt  **  Vendore  and  Pnrchasera" 

"W^hiteway's  Hints  to  Solicitors. —Beiiig  a  Titatiaa 
on  the  Law  relating  to  their  Dutiea  aa  OflBcerB  of  the  High  Court 
of  Juatice;  with  Notea  on  the  Beoent  Change*  affecting  the 
Profeaaion ;  and  a  vade  wucum  to  the  L«w  of  Coata.  By  A.  BL 
WHITE  WAY,  M.A.,  of  the  Equity  Bar  and  Midland  CSrcniL 
Aathorof"Hinta  on  Practice."    Royal  12mo.     1883;.  6t. 

"  A  ooociae  treatise  nf  useful  information." — Lam  Tumr*. 

"  He  wTites  tersely  and  practicallr,  and  the  cases  he  gives,  if  not  exhaorttve  at  the 
Mibject,  are  numerous  and  ititbily  explained.  The  book  will  altogether  be  found  off 
gTBHt  practical  ralue."  -  -Latr  JomrmU,  May  19.  18t>S. 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts.— By  the  Hon.  Sir 
EDWARD  FRY,  one  of  the  Judgea  of  the  High  Court  of  Justice 
(now  a  Lord  Justice  of  Appeal).  8«cond  Edition.  By  the  Anther 
and  W.  DO^ALDSO^  RAWLINS,  of  Lincokia  Inn^  Eaq., 
Barriater-atLaw,  M.A.     Royal  8vo.     1881.  IL  16s. 

STAMP  LAWS.— Tilsley's  Treatise  on  the  Stamp 
Laws.— 8vo.     1871.  18a. 

STATUTE  LAW.— AA^ilberforce  on  Statute  Law.— The 
Principlea  which  govern  the  Conatruction  and  Operation  of  Statutes. 
By  £.  WILBERFORCE,  Eaq.,  Barriater-at-Law.     1881.  18« 

STATUTES.  Mud  vide  <«  Acta  of  Parliament.'* 

Chitty's    Collection    of   Statutes   from    Magna 

Chartatol  880.— A  CoUeetion  of  SUtutea  of  Practical  VUlitj; 

arranged   in   Alphabetical   and   Chronological   order,  with   Notes 

thereon.    The  Fotirth  Edition,  containing  the  Statutea  and  Caaes 

down  to  the  end  of  the  Second  Seaaion  of  the  year  1880.     By  J.  M. 

LELY,  Eaq.,  Barriater-at-Law.    In  6  yeiy  thick  vola.    Royid  8yo. 

(8,346  pp.)     1880.  12/.  12a. 

SuppUments  to  above,  ii  d:  45   Vict.    (1881).     8a.     45  <C;  46     Vid, 

(1882).  16a. 

*«*  Thia  Edition  ii  printed  in  larger  type  than  former  Editions,  and 

with  increaaed  facilitiea  for  Reference. 

**  It  is  needless  to  enlarge  on  the  value  of  *'  Chitt>  s  Statutes  "  to  both  the  Bar  and 
to  solicitors,  for  it  is  attested  by  the  experience  of  many  years.  It  only  remaina  to 
jioint  out  that  Mr.  Lely's  work  in  bringing  up  the  collection  to  the  present  time  ie 
'li/ttinguished  by  care  and  judgment.  The  difiBculties  of  the  editor  -were  chiefly  those 
« >(  Hclcction  and  arrangement.  A  very  slight  laxncss  of  rule  in  including  or  ezdudin^ 
eert;dn  claMies  of  Acts  would  materially  affect  the  sixe  and  compcndiousness  of  the 
work.  Btill  more  important,  however,  la  the  wav  in  which  the  mechanical  difScultiea 
of  arrangement  are  met    The  Statutea  are  com|^ed  \mder  sufficiently  comprchenolTe 

*«*  All  standard  La/w  Works  art  kept  in  Stock,  in  law  calf  and  other  bindings. 
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titles,  in  alphabetical  order.  Mr.  Lely,  moreoTcr,  supplies  us  with  three  indices— 
the  first,  at  the  head  of  each  title,  to  the  enactments  comprised  in  it ;  secondly, 
an  index  of  Statutes  in  chronological  order;  and,  lastly,  a  general  index.  By 
these  cross  references  research  into  OTery  branch  of  law  governed  by  the  Statutes  is 
made  easy  both  for  lawyer  and  layman."— 37U  TiiMi. 

*'  A  very  satisfactory  edition  of  a  time-houoiured  and  most  valuable  work,  the  trusty 
guide  of  present,  as  of  former  judges,  jurists,  and  of  all  others  connected  with  the 
administration  or  practice  of  the  law."— /tf«Cic«  <^the  Peaee. 

"  The  practitioner  has  only  to  take  down  one  of  the  compact  volumes  of  Chitty, 
and  he  has  at  once  before  him  all  the  legislation  on  the  subject  in  hand." — JSoiieiior* 
JourmaL 

** '  Chitty '  is  pre-eminently  a  friend  in  need.  Those  who  do  not  possess  a  complete 
set  of  the  statutes  ttim  to  its  chronological  index  when  they  wish  to  consult  a  par- 
ticular Act  of  I^liamont  Those  who  wish  to  know  what  Acts  are  in  force  with 
reference  to  a  particular  subject  turn  to  that  head  in  '  Chitty,'  and  at  once  find  all 
the  material  of  which  they  are  in  quest  Moreover,  thev  are.  at  the  same  time, 
referred  to  the  most  important  cases  which  throw  light  ou  the  subject." — LawJommcU. 

*Public  General  Statutes,  royal  8vo,  issued  in  parts  and  in 
oomplete  Tolumes,  and  supplied  immediately  on  publication. 

*  Printed  by  Her  Biajesty*s  Printers,  and  Sold  by  Stxvkvs  &  Som. 

SUMMARY  CONVICTIONS.— Highmorc—Fuic  <* Inland  Revenue 
Cases." 
Paley's  Law  and  Practice  of  Summary  Convic- 
tions under  the  Summary  Jurisdiction  Acts, 
1848  and  1879  ;  including  Proceedings  preliminair  and  subse- 
quent to  Convictions,  and  the  responsibility  of  convicting  Magi- 
strates and  their  Officers,  with  Forms.  Sixth  Edition.  By  W.  U. 
MACNAMAKA,  Esq.,  Barrister-at-Law.  Dem^  8vo.  1879.  12.  is. 
*'  We  gladly  welcome  this  good  edition  of  a  ftood  book." — Solieitort'  JouttuU. 

Templer's  Summary  Jurisdiction  Act,  1879.— 
Rules  and  Schedules  of  Forms.  With  Notes.  By  F.  6.  TEMPLER, 
Esq.,  Barrister-at-Law.    Demy  Svo.    1880.  5«. 

"  We  think  this  ediUon  everything  that  eoald  be  desired.'*— 3%<^lcU  Poit. 

Wigram.— Fidtf  <*  Jostioe  of  the  Peace." 

TAXES  ON  SUCCESSION.-Trevor's  Taxes  on  Succes- 
sion.— A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  relating  to  the  Probate,  Logacy  and  Succession 
Duties,  with  Practical  Observations  and  Official  Forms.  Completely 
rearranged  and  thoroughly  revised.  By  EVELYN  FREETU 
and  ROBERT  J.  WALLACE,  of  the  Legacy  and  Succession  Duty 
Office.  Fourth  Edition,  containing  full  information  as  to  the  Altera- 
tions made  in  the  above  Taxes  by  the  44  Vict,  c  12,  and  the  Stamp 
Duty  thereby  imposed  on  "Accounts."  Royal  12mo.  1881.  I2s.6d. 
*'  Contains  a  great  deal  of  practical  iuformation,  which  la  likely  to  make  it  very 

useful  to  aolicitors." — La»  JoumaL 
"  The  mode  of  treatment  of  the  subject  adopted  by  the  authors  is  eminently  prac- 

^^eal.''So^iator^  Journal. 

TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  G.  ADDISON,  Esq., 
Author  of  "  The  Law  of  Contracts."  Fifth  Edition.  Re-written. 
By  L.  W.  CAVE,  Esq.,  M.A.,  one  of  Her  Majesty's  Counsel 
(now  a  Justice  of  the  Hii^h  Court).     Royal  8vo.  1879.  \l  18i. 

"  As  now  presented,  ibis  valuablv  urefttlae  muse  prove  highly  acceptabte  to  judges  aud 
the  profMflioD.''— £ai0  Kmn. 

*'  Cave's  *  AddleuD  oq  Turu '  will  be  reco^f^dzed  as  an  indispensable  addition  to  every 
lawyer's  library." — Law  Ii<igasme, 

Ball.—  Vide  "Common  Law." 

*«*  A  U  Standard  Law  Worki  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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FcivTxarj,  1S7^      Witk  a  copiMB  ladcs.     By  LKWIS  BOTD 
SEBASTIAX.  E.CLK,  M  A,  Eiq^  BHOrtcMt-Lmr.  Svql  I87S.  14iL 


;  Digest  of  Cases  of 
Trade  Name,  Trade  Secret,  Good^rvill,  Ac^  ds^ 
dded  IB  ^e  Conti  of  ^e  r inlHl  KlMdcH*  India,  the  ColoMflii^  aad 
tke  United  Steto  of  Amaka.  ^^JwiS  BOTD  SERASTIAN, 
B.CJ^  M.A^  En^  BniiiUftlAy.    Svo.    1879.  12.  Ij; 

'  A  digwt  whidi  wffl  be  of  ir«7  frw*  vaiM  to  an  pn^tttloMn  wbo  b«««  to 
<m  aaatten  comwrterf  with       ' 


Trade  Marks  Journal.— 4te.  SevndL    {Immi  faHmigki^) 

Index  to  Vok.  L  to  YI.  NU,  eaek  U, 

Do.    VoL  VU.  Ntt,  U,  6dL 

TRAKIW AYS.— Sutton's  Tramway  Acts  of  the  United 
Kingdom  ;  with  Notes  on  the  Lav  and  Practice,  an  Introdno- 
tioD,  including  the  Proceedings  before  the  Committees,  Deciaiona  o£ 
the  IMerces  with  respect  to  Locos  Standi,  and  a  Sommaiy  of  the 
Principles  of  Tramwaj  Bating,  and  an  Appendix  containing  the 
Standing;  Orders  of  Pariiament,  Kales  of  the  Board  of  Trade  relating 
to  Tramways,  kc.  Second  Edition.  By  HENRY  SUTTON, 
B.A.,  amiAted  by  ROBERT  A.  BENNETT,  B.A.,  Barristen-at- 
I>aw.    Demy  8va     18^  15t 

'*The  btxik  in  exce«4inglj  well  done,  sad  cannot  fail  not  only  to  be  the  standaid 

wtn-k  (m  iU  own  sublect,  biit  to  take  a  high  place  among  le«d  text-booka"— Lav 

Journal,  April  21,  1M3. 

TRIALS    FOR    MURDER    BY    POISONINQ— Browne     and 

Stewart.—  VuU  "  PoiKms." 

TRUSTS  AND  TRUSTEES.— God e fro i's  Digest  of  the 
Principles  of  the  La-w  of  Trusts  and  Trus- 
tees.—By  HENRY  GODEFROI,  of  Lincoln's  Inn,  Baq., 
Barrister-at-Law.  Jofait  Anthor  of  **  GodeCroi  and  Shortt's  Law  of 
Railway  Companies."    Demy  Syo.     1879.  II.  la. 

*'  As  a  dlgott  of  the  law,  Ur.  Oodefroi's  work  merits  commendation,  for  the  author's 
statements  aro  brief  and  dear,  and  for  bis  statements  be  refers  to  a  goodly  array  of 
authoritiiMi.  In  the  table  of  cases  tbo  references  to  the  sereral  oontemporaneona 
reporU  are  flfiren,  and  there  Is  a  very  copious  Index  to  subjeeta"— ^ow  JommaL 

USES  —Jones  (W.  Hanbury)  on  Uses.— 8m    1862,        7t. 
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VENDORS  ANDPURCHASERS.^Dart's  Vendors  and  Pur- 
chasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Yen- 
dors  and  Pnrchasera  of  Beal  Estete.  By  J.  HENRY  DABT, 
Esq..  one  of  the  Six  GonTeyancing  Connsel  of  the  High  Court  of 
Justice,  Chancery  Divinon.  Fifth  Edition.  By  tiie  AX7TH0B 
and  WSiLLAM  BARBER,  Baq^  Barrister-st-Law.  2  yoIs.  Royal 

8to.    1876.  3L1^.6d. 

*' A  BUndard  wartlike  Hr.  Dsrfi  is  beyond  all  praifle.''->ni  X«iv /ow-mL 

Turner's    Duties   of  Solicitor  to   Client   as   to 

Sales,  Purchases,  and  Mortgages  of  Land.    By 

EDWARD  F.  TURNER,  Solicitor,  Lecturer  on  Real  Property  and 

Conveyancing,  and  one  of  the  Assistant  Examiners  for  Honours  to 

the  Incorporated  Law  Society  for  1882-3.     {PuUithed  hy  permission 

of  the  Incorporated  Lay)  Sockty),     Demy  8iro.     1888.  10«.  6(2. 

"A  careful  penisol  of  these  lectures  cannot  fail  to  be  of  great  advantsRe  to 

students,  and  more  particularly,  we  think,  to  young  practlsiug  solicitors."— law  Timttt 

B^tember  2:1, 1883. 

VOLUNTEER  L^W— A.  Manual  of  the  Law  regulating 
the  Volunteer  Forces.— By  W.  A.  BURN  and  W.  T. 
RAYMOND,  Esqrs.,  Barristers-at-Law,  and  Captains  in  H.M. 
Volunteer  Forces.    Royal  12mo.    1882.  Net,  2t. 

WILLS.— Ravsrlinson's  Guide  to  Solicitors  on  taking 

Instructions  for  Wills.— 8to.    1874.  U, 

Theobald's  Concise  Treatise  on   the    Law   of 

W^i lis.— With  Statutes,  Table  of  Cases  and  Fnll  Index.     By  H. 

a  THEOBALD,  Esq.,  Barrister-at-Law.    Second  Edition.    Demy 

8Ta     1881.  12.  4f. 

"  Mr.  Theobald  has  certainly  given  eridenee  of  extensive  iavestifsUon,  oooscientionB 
labour,  and  clear  exposition.'*'— Zcnp  liagaane. 

"  A  book  of  great  ability  and  value.  It  beirs  on  every  page  traces  of  oare  and  sound 
judgment    It  is  certain  to  prove  of  great  praetfeal  nsefmnees."— fiMMIorf'  /Mtrno^ 

**  His  arrangement  being  good,  and  his  statement  ot  the  effect  of  the  decisions  being 
olesr,  his  work  cannot  fall  to  be  of  pnctieal  ntUity.**— lew  Kmm, 

Weaver's  Precedents  of  Wills. — ^A  collection  of  con- 
cise Precedents  of  Wills,  with  Introduction,  Notes,  and  an  Appendix 
of  Statutes.      By  CharUt  Weaver,  KA.     Post  8to.     1882.  5f. 

WRONGS^Addison.— Fttie  "Torts." 


.'^  ^rVf  Xrf  Vr  V/ X«  %^  ^  ^  H/"^  WS^^/"  ^  ^^N^N/\^W 


:Ba2Fo:Ra7S, — a  large  stock  new  and  secondrhand. 

Prices  on  application. 
^xisrjDxisiQ'. — Executed  in  the  best  mav>ner  at  mode- 

raie  prices  and  vrUh  dispatch. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
b£undtoJ)ffloi  Patterns,  ^'  ^^^^  Prices. 

^^ — Tlu  Pvhlishers  of  this  Cator 


logue  possess  the  largest  known  collection  ofPrJAXxte 

Acts  of  Parliament  (including  Public  and  LoeaC), 
and  can  supply  single  copies  eommencvng  from 
early  period. 

,—For  Probate,  Partnership,  or 


other  purposes^ 


STEVENS  &  SONS'  ANNOUNCEMENTS  OF 

NEW  WORKS   AND  NEW  EDITIONS. 


Amos  and  Ferard's  Law  of  Fixtures.— Third  Edition. 
Revised  and  adapted  to  the  present  state  of  the  Law,  including  the 
Agricultural  Holdings  Act,  1883.  Bj  Ckaria  Agdix  Ferard  and 
Walworth  Haidand  Jiobertt^  Esqrs.,  Barristers-at-Law.       (In  tkeprtu.) 

Aston's  Patents,  Designs    and  Trade   Marks  Act, 
1883;    with  Notes  by  Theodore  AHon,  Q.G.,    of    lincoln's    Inn 
Royal  12ino.  {In  ike  pren^ 

Chltty's  Index  to  all  the  Reported  Cases  decided  in 
the  several  Courts  of  Equity  in  England,  the  Privy  Council,  and  the 
House  of  Lords.  With  a  selection  of  Irish  Cases,  from  the  earliest 
period.  The  Fourth  Edition,  wholly  revised,  reclassified  and  brought 
down  to  the  date  of  publication  by  H^ittiam  Frank  Jone/t,  B.C.L,  M.A., 
and  Henry  Edward  Hirtt,  B.C.L.,  M.A.,  both  of  Lincoln's  Inn,  Eeqrs., 
Barristers-at-Ijaw.     In  5  or  6  vols.  ( VoL  IL  nearly  ready.) 

Danieirs  Chancery  Practice.— Sixth  Edition.    By  L,  FUdd^ 
E.    C.    Dunn,  and   T.  Bibton,   assisted   by  W.  H.  Ufiokn^  Esqnt. 
Barristers-at-Law.    In  2  Vols.    Demy  Sva      ( VoL  II,  nearly  ready. ) 

Everest  and  Strode's  Principles  of  the  Law  of 
Estoppel.— By  Lancdot  Ptilding  Everest,  M.A.,  LL.M.,  of 
the  Midland  Circuit,  and  Edmund  Strode^  M.A.,  of  the  South-Eastem 
Circuit,  Esqrs.,  Barristeis-at-Law.  (In  the  pren. ) 

Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Selection  from  the  Irish;  the  cases 
overruled  and  impeached  and  references  to  the  Statutes,  Rules  sad 
Orders  of  Courts  from  1756  to  1883.  Compiled  and  arranged  by 
John  Mtwty  assisted  by  C7.  M.  Chapman^  H.  U,  W,  Sparkam  and 
A.  U.  Todd,  Esqrs.,  Barristers-at-Law.  {In  the  press,) 

JoeTs  Complete  and  Practical  Manual  of  Bank- 
ruptcy and  Bills  of  Sale  Law,  with  copious  Notes,  Ac 
By  /.  Edmondson  Jod,  Esq.,  of  the  Inner  Temple  and  North-Eastem 
Circuit,  Barrister-at- Law.     DemySvo.  {In  the  press,) 

Lush's  Law  of  Husband  and  Wife;  with  a  chi^ter  on 
Marriage  Settlements.  By  C,  Montague  Lush,  of  Gray's  Inn  and  North 
Eastern  Circuit,  Esq.,  Barnster-at-Law.     Demy  8vo.       {in  the  press.) 

Peter's  Digest  and  Analysis  of  the  Judgments  of 
Sir  George  Jessel,  late  M.  R,  with  Notes  and  References, 
intended  for  the  use  of  Practitioners  and  Students.  By  Apdey  Petre 
Pe^,  Solicitor,  Law  Society  Prizeman.     Demy  8vo.        {In  the  press.) 

Rigg^s  Bankruptcy  Act,  1883,  and  the  Bills  of  Sale 
Act.  1882,  with  Notes,  Ac.  By  James  McMuUen  Rigg,  of  Lincoln's 
Inn,  Esq  ,  Barrister-at- Law.     Royal  12mo.  {In  thepress,) 

Roscoe's  Digest  of  the  Law  of  Evid-^nce  on  the  Trial 
of  Actions  at  Nisi  Prius. — Fifteenth  Edition.  By  Maurice 
PoireZ/,  Esq.,  Barrister-at-Law.  (In  the  press,) 

Spencer's  Agricultural  Holdings  (England)  Act, 
1 883,  with  Explanatory  Notes  and  Forms ;  together  with  the  Ground 
Game  Act,  1 880.  Forming  a  Supplement  to  **  Dixon's  Law  of  the  Farm." 
By  Aubrey  J,  Spencer,  B.A.,  Esq.,  Barrister-at-Law.  {In  thepress.) 

Student's  (The)  Pocket  Law  Lexicon.  Explaining  Tech- 
nical Words  Phrases  and  Maxims  of  the  English,  Scotch  and  Roman 
Law,  to  which  is  added  a  complete  List  of  Law  Reports,  with  their 
Abbreviations.  Second  Edition,  Revised  and  Enlarged.  By  Henry 
0.  Rawson,  B.A.,  Esq.,  Barrister-at-Law.  {In  the  press,) 
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